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PREFACE. 


The  necessity  of  a  Work  upon  the  Law  and  Practice  of  the 
High  Prerogative  Writ  of  Mandamus,  was  made  known  to 
the  Author  during  his  pupillage  in  the  Chambers  of  a  Special 
Pleader,  when  having  such  a  writ  to  prepare,  he  was  informed 
that  the  only  sources  from  whence  the  Student  or  Practitioner 
could  obtain  any  information  upon  this  most  important 
branch  of  legal  learning,  were  the  cases  scattered  through 
the  Books  of  Reports,  excepting  however,  the  brief  accounts 
of  the  writ  which  were  to  be  found  in  Compendious  Crown 
Practices,  and  in  a  small  treatise  on  the  subject  by  Impey, 
published  in  1826,  which  last  mentioned  work  had  been 
rendered  useless  by  recent  statutory  enactments — namely — 
thestats.  IWm.  4,c.  21;  1  &2  Wm.  4,  c.  58;  1  Vict  c.  78; 
6  &  7  Vict.  c.  67,  &c.,  &c. 

On  a  subsequent  occasion,  the  Author  again  felt  the  neces- 
sity of  a  specific  Treatise  upon  the  subject,  which  fact,  together 
with  the  liberality  with  which  for  the  benefit  of  the  subject, 
and  the  advancement  of  justice,  the  writ  has  of  late  years  been 
dispensed  by  the  Court  of  B.  R.,  and  also,  that  by  the  passing 
of  the  remedial  statutes  6  &  7  Vict.  c.  67,  as  to  England,  and 
the  9  &  10  Vict.  c.  113,  as  to  Ireland,  it  is  clearly  the  generaJ 
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policy  of  the  Legislature,  to  promote  it  as  a  remedy,  induced 
the  Author  to  study,  and  consider  the  subject,  and  endeavour 
to  supply  to  the  Profession  a  Work  which  would  at  least  be 
useful.  The  result  of  his  labors  is  the  present  Volume,  the 
scheme  of  which  may  be  readily  seen,  by  a  reference  to  the 
Table  of  Contents. 

In  investigating  the  subject,  the  Author  has  endeavoured 
to  give,  not  only  as  well  all  the  legal  principles  which  govern 
the  dispensation  of  the  writ,  as  the  decisions  which  have 
relation  to  its  fomvulce^  but  has  also  constructed  an  Alpha- 
betical Series  of  the  subjects  of  those  matters  which  from 
the  earliest  cases  to  the  7th  Q.  B.  Reports  inclusive,  have 
been  decided  by  the  Court  of  B.  R.  to  be  either  within  or 
without  the  jurisdiction  of  the  writ  of  mandamus.  It  is 
trusted  that  this  series,  which  extends  over  above  250  pages, 
will  be  found  useful  to  the  Practitioner,  as  thereby  he  will 
be  enabled  to  ascertain  at  a  glance  how  far  such  Court  has 
either  dispensed  or  refused  the  writ  as  to  any  subject  respecting 
which  its  interference  has  been  asked. 

The  Table  of  Cases  has  also  been  drawn  up  with  some  care, 
and  differs  from  tables  of  the  same  kind  in  two  particulars. 
First,  that  to  each  Case  is  affixed  the  names  of  the  Reports,  &c., 
in  which  it  is  to  be  found.  This  was  rendered  necessary  by 
the  occurrence  of  so  many  cases  of  the  same  name,  owing  to 
the  fact  that  the  Queen  is  invariably  the  prosecutor  of,  and 
that  corporations  or  artificial  persons  are  for  the  most  part 
defendants  to  the  writ.  Thus,  there  are  no  less  than  twenty- 
nine  cases,  each  of  which  bears  the  name  of  R.  v.  Middlesex  ( J. ) ; 
twenty-eight  of  the  name  of  R.  v.  West  Riding  (J.),  and  so  of 
many  other  instances.  Secondly,  that  to  each  case,  and  its 
reference  has  been  added  the  name  of  all  the  concurrent 
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reports,  in  which  it  is  also  to  be  found,  in  order  that  the 
Practitioner  may,  by  a  perusal  of  all  the  authorities  of  the  same 
case,  determine  with  particularity  its  exact  legal  value,  the 
importance  of  which  will  be  readily  acknowledged  when  it  is 
known  that  many  of  the  old  Reporters  record  different  &ct» 
of  the  same  case,  and  sometimes  disagree  in  the  result  of  the 
decision. 

The  Appendix,  together  with  a  few  specimens  of  the  Writ  in 
its  earlier  phases  of  a  "  Letter  Missive,^^  "  Parliamentary  Writ^^^ 
"  Writ  of  Eestitutton^^^  &c.  &c.,  contains  a  complete  collection 
of  both  the  English  and  Iiish  statutory  enactments  on  the 
subject ;  also  a  list  of  the  Rules,  Orders,  and  Regulations  made 
by  the  Court  of  B.  R.,  in  pursuance  of  the  stat.  6  Vict.  c.  20, 
for  the  government  of  the  practice  of  the  Crown  side  of  such 
Court  in  England,  and  a  Table  of  Fees  ordained  by  the 
Court  of  B.  R.,  under  the  authority  of  the  above  statute,  to  be 
taken  by  the  Queen's  Coroner  and  Attorney,  and  Master  on 
the  Crown  side  of  such  Court. 

It  will  be  seen  by  the  title  page,  that  this  Volume  professes 
to  give  the  law  and  practice  of  the  Writ  of  Mandamus  as  it 
obtains  in  Ireland.  That  this  object  has,  to  some  extent  at 
least,  been  accomplished,  is  clear,  from  the  fact,  that  the 
Writ  of  Mandamus,  as  it  obtains  in  Ireland,  has  as  to  its 
formulce  been  made,  by  recent  statutory  enactments,  identical 
with  that  Writ  as  dispensed  in  England;  the  words  of  the 
statutes,  relating  to  both  portions  of  the  United  Kingdom 
being,  for  the  most  part,  precisely  the  same.  Thus  the 
provisions  of  the  Irish  statute,  19  Geo.  2,  c.  12,  wiQ  be  ^ound, 
on  comparison,  to  be  totidem  verbis  with  those  of  9  Ann. 
c.  20,  and  11  Geo.  1,  c.  4.  Again,  the  Irish  statute,  9  &  10 
Vict.  c.  113,  will,  on  examination,  be  found  to  contain  the 


X  PREFACE. 

aggregate  provisions  of  the  English  statutes,  1  Wm.  4,  c.  21, 
1  &  2  Wm.  4,  c.  58,  and  6  &  7  Vict.  c.  67;  so  that  it  may 
with  perfect  truth  be  affirmed,  that  the  formvlas  of  the  Writ, 
as  it  obtains  in  England  and  Ireland,  are  governed  by  the 
same  statutory  enactments. 

How  &r  the  Author  has  succeeded  in  his  endeavour  to 
produce  a  Work,  which  will  be  useful  to  the  Profession, 
remains  for  the  Profession  itself  to  judge.  The  Author  may 
remark  that  the  labor  has  not  been  trifling,  nor  the  care  small, 
which  he  has  bestowed  upon  its  production.  Errors  there 
may  be,  doubtless  many,  yet  he  trusts  that  the  vast  number 
o^  and  oftentimes  conflicting  authorities  cited,  may  entitle  his 
Work  to  the  kind  consideration  and  good  opinion  of  the 
Profession. 


8,  Mitre  Court  Chambers,  Temple^ 
leth  May,  1848. 
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CHAPTER  THE  FffiST. 

« 

OP  THE  ORIGIN  AKD  HI8T0RT  OF  THE  HIGH  PREROGATIVE  WRIT 
OF  MANDAMUS, 

The  Writ,  the  subject  of  this  Treatise,  has,  since  its  institution  as  a 
legal  forroula,  become  so  changed  and  amplified,  both  in  form  and 
efficacy,  that  some  have  been  induced  to  consider  it  to  be  of  almost 
modem  establishment;  whereas  the  truth  is,  that  so  early  as  the 
thirteenth  century,  it  was  but  a  species  of  that  ancient  and  extensive,  but 
now  obsolete  class  of  writs,  whose  generic  name  was  '^  mandamus"  (a), 
but  which  writ,  on  account  of  its  pre-eminence  and  gradual  development 

(a)  The  term  "  mandamus*'  is  to  be  Fitz.  N.  B.  fol.  253  b,  561.   See  stat  12 

found  in  a  great  varietf  of  ancient  writs,  Car.  1,  c.  24 ;  Dyer.  170  a,  209. 

privy  seals,  &c.  (see  App.  Forms  B.  C.  2nd.  A  writ,  in  the  nature  of  a  charge 

and  D.),  totally  different  from  the  mo-  to  the  sheriff,  to  take  into  the  king's 

dern  writ,  which  for  the  sake  of  distinc-  hands  all  the  lands  and  tenements  of 

tion  was  usually  called  a  special  man-  the  king's  widow,  who,  against  her  oath 

daimm^  R.  v.  Dr.  Gower,  3  Salk.  230.  formally    given,  married  without    the 

Among  the  several  species  of  ancient  king's  consent,  Reg.  fol.  195  b ;  Blount i 

writs  of  mandamus  were  the  following  :  Die,  tit.  "  Man,  ,•"  TermeB  de  la  Ley,  tit. 

1st.  Awrit  thatlayon  the  death  of  one  **  Man.^  Toml,  Law  Diet,  tit.  "  Man.'' 
of  the  king's  tenants  to  inquire  of  what  As  to  a  royal  mandamus  for  the  grant- 
lands  he  had  died  seised;  it  was  granted  ing  of  academical  degrees,  &c.,  see  R.  v, 
after  the  year  and  day,  when  in  the  Cambridge  (U.),  Burr.  1651. 
meantime  the  writ  called  diem  daunt  As  to  a  mandamus  from  Chanceiy, 
extremum  had  not  been  sent  out  to  the  see  Mayor  of  Coventry's  case,  2  Salk. 
escheator,  Spathurst's  case.  Hob.  101 ;  429, 
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during  centuries  of  judicial  nurture,  ultimately  became,  and  is  now 
known  to  us  by  the  appellation  of  "  The  High  Prerogative  Writ  of 
Mandamus^  (i). 

At  so  early  a  period  of  our  legal  history  did  this  writ  exist  as  an 
instrument  or  means  whereby  various  public  duties  fmd  powers  were 
commanded  and  enforced,  that  the  exact  date  of  its  institution  cannot, 
with  any  accuracy,  be  shewn.  An  attentive  consideration,  however, 
of  its  general  character,  and  of  the  principles  upon  which  it  is  founded, 
namely,  those  of  the  common  law(c),  shews  that  its  origin  may  be 
safely  referred  to  that  clause  of  the  Magna  Charta,  which  dedares 
that  "  nuJU  negabimus  out  differemus  justitiam  vel  rectum^  (d). 

Many  instances  are  recorded  of  the  writ  having  issued  so  early  as 
the  reigns  of  Edw.  2,  and  Edw.  3,  and  Lord  Mansfield,  in  an 
elaborate  judgment  (^),  while  descanting  upon  this  point,  states,  that 
in  a  manuscript  book  of  reports  which  he  had  seen,  the  reporter,  in 
reporting  Dr.  BonhanCs  cuse^  cites  the  case  of  a  mandamus,  temp. 
Edw.  3,  directed  to  the  University  of  Oxford,  commanding  the 
restoration  of  one  upon  whom  the  sentence  of  **  bannitus"  had  been 
passed  (f).  So  that  it  is  not  true  that  the  writ  was  first  used  so  lately 
as  the  reign  of  James  1,  in  a  case  called  Bagg's  ccue  (g) ;  probably, 
however,  Bagg*8  ccise  was  merely  the  first  writ,  in  its  judicial  form, 
which  had  reference  to  municipal  corporations^  for  it  was  not  till  long 
afterwards,  namely,  an.  12  Wm.  3,  that  such  writs  were  entered  of 
record;  at  which  time  a  rule  of  Court  was  promulgated,  that  they 
should  be  so  entered  of  the  same  Term  they  came  in  (A). 

In   the   Cottonian   Manuscripts   (t)  also,   and    in   those  valuable 

(ft)  See  meaning  of  "Prerogative,''  Hen. 6.  Middleton's case, 2 Dyer,  332b; 

post,  p.  4,  n.  (a).  £.  T.  16  Eliz.    Tompaon  o.  Edmunda, 

(c)  R.  p.  Bosworth,  Stra.  1 1 13.  2  Roll.  Abr.  456,  pi.  4 ;  T.  4  Jac.   Med- 

{d)  10  Mod.  53.  dlecott's  case,  lO^Eliz.;  6  Edw.  2;  Clo. 

(e)  Dr.  Askew's  case,  Burr.  21d0.  In  Roll.  Mem.  S. 

R.  V.  Cambridge  (U.),  Fort.  202,  tbey  (g)  T.  13  Jac.l ;  11  Rep.  M  b,  which 

are  stated  to  be  much  older  than  the  has  been  often  alleged  to  have  been  the 

reign  of  Edw.  1.  first  case  of  mandamus,   1  Show.  263; 

(/)  10  Mod.  57,  per  Powys,  J.,  and  some  have  liinited  the  expression  to  the 

in  Widdrington's  case,  M.  13  Car.  2 ;  1  first  mandamus  "tit  corporation  otues,** 

Lev.  25.    S.  C.  1  Eeb.  132,  the  anti-  R.  v.  Barker,  1  W.  Blac.  352,  per  Lord 

quity  is  stated  as  in  the  text.    Hem's  Mansfield,    C.  J.     R.  v.    Heathoote, 

case  is  there  stated  to  have  been  the  (Mayor),  10  Mod.  57,  per  Powis,  J. 

first  writ  of  mandamus ;  its  date,  how-  (A)  Stra.  540,  per  Fortescue,  J.    See 

ever  is  not  mentioned.    Imp.  Man.  1,  post,  tit.  ^*'Jvdgment^  {Entry  of  Pro^ 

n.  (a).    So  in  Riley,  534,  is  a  mandamus,  ceedhigi), 

an.  5  Edw.  2,  which  is  cited  in  Dr.  As-  (t)  Bibl.  Cotton,  Cleopatra,  f.  111» 

kew's  case,  Burr.2190.    Early  instances  f.  115. 
of  the  writ  are,  Anable's  case,  temp. 


WRIT   OF    MANDAMUS,  3 

repertoria  of  historical  facts  and  judicial  proceedings,  made  accessible 
to  all  by  the  learned  labors,  among  others,  of  Bymer,  Madox,  Palgrave, 
and  Nicolas,  we  find  many  and  distinct  evidences  of  its  existence  during 
the  fourteenth  and  the  commencement  of  the  fifteenth  centuries  (J), 

At  this  period,  the  writ  was  in  form  no  more  than  a  mere  letter  missive 
fipom  the  sovereign  power  coiamsxiding  (*^  mandamus,^)  the  performance 
of  a  particular  .act  or  duty  by  those  to  whom  it  was  directed  and  sent ; 
to  it  no  return  was  allowed,  and  disobedience  of  its  commands  was 
punishable  by  attachment  (A). 

Subsequently,  during  the  latter  half  of  the  fifteenth  century,  the 
writ  was  directed  to  issue  "per  regem  et  concilium'^  upon  a  petition  to 
Parliament  for  redress ;  it  then  became  in  form  a  Parliamentary  writ  {t) ; 
and,  about  the  same  time,  firom  it  being  chiefly  used  merely  to  enforce 
restitution  to  public  offices,  received  from  such  its  object  and  efiect,  the 
appellation  oi^Writ  of  Reitiiution/'  by  which  name  it  is  designated  in 
all  the  older  abridgments  and  reports  (m). 

At  length,  on  account  of  its  extensive  use  and  highly  remedial  nature, 
it  obtained  the  sanction  of  an  original  writ,  and  was  dispensed  by  the 
Court  of  B.  R.  in  all  cases  where  there  was  a  legal  right  to  justice,  but 
for  which  right  the  law  had  not  provided  any  specific  legal  remedy  (n), 
and  by  an  amplification  of  its  jiurisdiction,  it  was  allowed  to  embrace 
matters  not  strictly  involving  the  notion  of  a  restitution ;  as  where  it 
commanded  an  '*  admissian^  to  an  office,  &c.  At  the  same  time  its 
appellation  was  again,  but  for  the  last  time  changed  to  that  of  "  man- 
damus^ (o),  which,  when  such  writs  were  in  Latin,  was  the  first  word 
of  the  mandatory  clause  (p). 

(/)  See  Appendix,  Forms  A.  B.  C*  toratum), 

andD.  (m)   See  Taylor^s  case,  Foph.  13S  ; 

(A)  B.  0.  Dublin  (Dean),  Stra.  540,  Bidstrode's  Rep.  passim,    R.  o.  Tajlor, 

per  Fortescue.  J.  R.  v^  Dublin  (Dean),  3  Salk.  230.    See  Lord  Hale*8  Analysis, 

8  Mod.  29.    R.  V.  New  Coll.,  2  Lev.  15.  where  it  is  so  called. 

R.  o.  Buckingham  (Corp.),  10  Mod.  175.  (n)  R.  v,  Dublin  (Dean),  8  Mod.  29. 

See  such  a  writ.  Appendix  (A).  ^*  Man--  (p)  See  Form,  Appendix  D. 

data  principum,  sunt  momta  et  pracepta  (/))  In  temp.  Hen.  2,  the  mandatory 

qua  rectorilnts  promneiamm,  aUisque  ma'  clause  of  writs  usually  commenced  with 

gistratihus  paiam,    vel  'arcano,  lltteris  the  words,  "  prtecipio  A'^i,"   or    '*  ideo 

dabaniury*    Frontin  :    de    Aquaductib.  pracipio  /i&iV*    Glan.  lib.  1,  cc.  13,  14, 

Artie  S.    It  is   not,  however,  to  be  17,  19,  &c. ;  lib.  6,  cc.  5,  15,18.    Inter 

understood  by  the  above  quotation  that  mandare  et  pnecipere  hoc  interest^  quod 

the  Romans  had  any  such  proceeding  as  iUudest  minus  imperumun,  et  erga  aquales^ 

a  ^  mandamus.''^  out  etiam  superiores  exercetur,  hoc  totum 

(I)  Riley,  fol.  601.    R.  o.  St.  John's,  est  imperii ^  et  potestatis,    lUo  quippiam 

Cam.,  Comb.  281 ;  2  Keb.  167,  168,  per  edicimus  ab  alio  soepe  exeqwendwn  quam 

Twisden,  J.    See  Appendix,  Form  D.  ei  em  mandamus,  hoc  ab  ipso  illo  cut 

See  post,  tit. "'  University"  (Scholar,  Res^  prttcipimus,  Sueton.  in  Ner.  c.  40,  extr. 
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Of  late  years  our  writ  has  been  libenJly  interposed  for  the  benefit  of 
the  subject,  and  the  advancement  of  justice ;  and  it  would  seem,  from 
a  consideration  of  the  several  acts  of  Parliament  which  have  recently 
been  passed  with  a  view  to  make  it  more  remedial  and  useful,  that  it 
is  the  general  policy  of  the  Legislature  to  promote  it  as  a  remedy  (q). 


CHAPTER  THE  SECOND. 


A  DEFINITION  OF  THE  MODEBN  WRIT  OF  MANDAMUS,  TOGETHER  WITH 
A  RRIEF  OUTLINE  OF  ITS  PROCEEDINGS  FROM  THEIR  COMMENCEMENT 
TO   THEIR  TERMINATION. 

Before  proceeding  to  a  detailed  consideration  of  our  subject,  it  may 
be  useful  to  define  it,  and  to  state  in  a  few  words  its  general  outline. 

The  modem  writ  of  mandamus  may  be  defined  to  be,  as  before  stated, 
a  high  prerogative  writ  (a),  breve  regium  (ft),  and  not  a  writ  of  right  (c); 
it  is  properly  and  in  its  nature,  a  writ  of  restitution  {d)  of  a  most  extensive 


(q)  B.  V.  Jeyes,  3  A.  &  £.  421.  R.  v. 
Oundle  (Manor),  1  A.  &  E.  297. 

(a)  Ante^  p.  2.  Knipe  o.  Edwin,  4 
Mod.  281.  R.  o.  Barker,  1268.  S.  C.  1 
W.  Blac.  300, 352.  B.  o.  Dublin  (Dean), 
Str.  536.  Bj  the  term  prerogative  writ 
is  meant  either  firstly,  that  the  power  to 
award  it  is  not  delegated  by  the  Crown 
to  the  ordinary  judges  between  party 
and  party,  that  is,  the  justices  of  C.  B., 
but  is  reserved  for  that  Court  in  which 
the  Queen  is  supposed  to  be  personally 
present :  or  secondly,  that  such  a  writ 
is  one  of  grace  and  favor  granted  ac- 
cording to  discretion  upon  probable 
cause  shewn,  and  not  a  writ  of  right, 
that  is,  not  such  a  writ  as  the  subject 
has  a  right  to  call  upon  the  Court  to 
issue  under  the  clause  of  Magna  Charta, 
by  which  the  Queen  is  bound  not  to 
refuse  or  delay  justice  or  right.  4  Mod. 
240;  J3  Bl.  Com.    132.    R.  v    Cowle, 


Bur.  S56. 

B.  V.  Chester  (Ep.),  1  T.'  B.  369. 
B.  V.  Stafford  (Marquis),  3  T.  B.  646 ; 
4  Bac.  Abr.  Man.  C:  D.  B.  v.  Cam- 
bridge (U.),  1  W.  Blac.  651.  B.  p.  Bir- 
mingham Canal,  2  W.  Blac.  708. 

(6)  B.  0.  Patrick,  1  Keb.610.  These 
writs  are  called  by  Coke  (Calvin's  case, 
7  Bep.  20 ;  Vaughan,  401),  brevia  man' 
datoria  remediaUa^  because  they  are  re- 
sorted to  for  the  purposes  of  restoration, 
and  not  to  turn  out,  &c.  4  Mod.  234, 
281 ;  Bac.  Abr.  tit.  **  ManT  (A).  The 
writ  was  also  emphatically  called  the 
futimon  remedium,  from  its  speedy  dis- 
pensation of  justice  (Stra.  540). 

(c)  See  note  (a).  B.  v  Excise  Com- 
missioners, 2  T.  B.  385.  B.  v.  Clear, 
4  B.  &  C.  901.  B.  o.  Paddington  Vestry, 
9  B.  &  C.  461. 

(d)  B.  r.  Buckingham  (Corp.),  10 
Mod.  173.    It  is  by  Lord  Hale,  in  his 
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and  remedial  nature  (e),  to  the  aid  of  which  the  subject  is  entitled,  upon  a 
proper  case  previously  shewn  to  the  satisfaction  of  the  Court  of  B.  R.  (/). 
It  is  founded  on  Magna  Charta,  cap.  29  (^),  and  was  introduced  to  am- 
pliate  justice  by  the  prevention  of  disorders,  arising  from  either  a  failure 
or  a  defect  of  police.  It  is  therefore  used  and  resorted  to  on  off 
occasions  where  the  prosecutor  has  a  legal  power  consequent  upon  the 
violation  of  some  legal  right  or  duty,  for  which  the  law  has  not  esta- 
blished any  specific  or  adequate  legal  remedy,  and  where,  in  justice  and 
good  government,  there  ought  to  be  one  (A).  It  is  not  applicable  as 
a  redress  for  mere  private  wrongs  (t }. 

In  its  form,  it  is  a  command  issuing  in  the  Queen's  name  from  the 
Court  of  B.  R.,  and  directed  to  any  officer,  person,  artificial  person, 
or  corporation  within  the  Queen's  dominions,  requiring  the  performance 
of  some  act  or  duty  therein  specified,  the  execution  of  which,  such 
Court  has  previously  determined  to  be  consonant  to  right  and  jus- 
tice (j). 

The  writ  is  ordinarily  obtained  on  the  motion  of  counsel  to  the 
Court  of  B.  R.  at  Westminster,  during  Term,  supported  by  a  suggestion, 
on  the  oath  of  the  party  injured  {prosecutor)  of  his  right,  and  of  the 
denial  of  justice  by  the  defendant  (A);  whereupon,  in  order  more  fully 
to  satisfy  the  Court  that  there  is  a  probable  ground  for  its  interposition, 
a  rule  (ntn)  is  made  (except  in  some  general  cases  where  such  a  ground 

Analysis,  ezpresslj  called  a  writ  of  res-  4  Mod.  240;  4  Inst.  71 ;  Tear  Book, 

titntion,  4  Mod.  234 ;  2  Bulst.  122.    B.  1  H.  4,  pi.  19;  8  H.  6,  pi.  29. 

o.  St.  John's  Coll.,  Comb.  281.    The  (g)  10  Mod.  53. 

Roman  law  has  this  rule,  ^*  Cum  et  ver-  (A)  Burr.  1265,  1268,  per  Wilmot,  J. 

bum  KB8TIT0AS  Uge  moenUur  etsi  mm  S.  C.  1  W.  Blac.  300,  352,  nq»ra.    R.  v. 

Mpeeialiterde/rucHbusaddititmesi:tamen  Wjndham,  Cowp.  378;  Com.  Dig.  tit. 

etktmfruchunuUreitUuendiJ*  D.50, 17,  ^*Mdn**  A.    It  lies,  as  will  be  seen 

173  (1).  hereafler,  in  some  cases  where  the  ap- 

(e)  R.  «.  West  Riding  (J.),  3  N.  &  plicant   has    another,  though  a  more 

M.  88 ;  1  Show.  219.    Calvin's  case,  7  tedious  remedy,  or  when  ^e  specific 

Rep.  20;3B1.  Com.l10;3Steph.Com.  remedy  is  obsolete.    See  poHy  3    Bl. 

682.  Com.  110;  3  Steph.  Com.  682.    R.  v. 

(/)  The  Court  must  be  satisfied  that  England  (Bank),  2  B.  &  A.  622.    R.  v. 

they  have  jurisdiction  to  grant  the  writ,  Oxenden,  1  Show.  263. 

because,  being  a  prerogative  writ,  it  (f)  R.  ©.  Clear,  4  B.  &  C.  901,  per 

will  not  be  issued  as  of  course,  nor  be  Jlolroyd,  J.    R.  v.  Montacute,   1  W. 

granted  merely  for  asking,  Dr.  Askew's  Blac.  61.     S.  C.  1  Wils.  283 ;  Com.  Dig. 

case,   Burr.   2190,   2191,    2192.    The  tit.  "  ManT  (A).  R.  ».  Dublin  (Dean), 

power  of  issuing  this  writ  belongs  ex-  Stra.  536 ;  Poph.  176 ;  1  Lev.  291. 

dusively  to  the  Court  of  B.  R.,  and  is  (y)  3  BI.  Com.  109 ;  3  Steph.  Com. 

considered  as  one  of  thejhwers  of  that  6$],  guproy  n.  (a). 

Court.  Awdley  v.  Joy, Poph.  176;  Imp.  (A)  3  Bl.  Com.  Ill ;  3  Steph.  Com. 

on   Man.  1,  n.  (b)  ;  3  Bl.  Com.   110;  ega.    See  tit.  "  Apj^ieaiion,""  post 
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is  manifest)  (/),  requiring  the  defendant  "  to  shew  cause  why  a  writ  of 
mandamus  should  not  issue.'' 

By  Stat  1  Wm.  4,  c.  21,  s-  4,  relief  is  afforded  to  officers  and  other 
persons,  whose  duties  are  to  admit  to  offices,  or  to  do  or  perform  other 
matters^  in  respect  of  which  they  claim  no  right  or  interest ;  by  providing 
in  favor  of  such  persons^  that  it  shall  be  lawful  for  the  Court  to  which 
application  is  made  for  the  writ  of  mandamus  to  relieve  them  from  the 
liabilities  incident  to  the  execution  thereof,  by  calling  upon  any  other 
person  having  or  claiming  any  interest  in  the  matter  of  such  writ,  to 
appear  and  shew  cause  against  the  issuing  of  the  same,  and  thereupon 
to  make  such  rules  and  orders  between  all  parties  as  the  circumstances 
of  the  case  may  require  (m). 

If,  on  the  discussion  of  the  rule,  the  defendant  do  not  shew  a 
sufficient  cause  against  it,  it  is  made  absolute,  and  a  writ  is  issued  in 
the  alternative,  commanding  him  by  a  day  therein  expressed,  called  the 
"  return-day,"  either  to  execute  the  command  of  the  writ,  or  signify  to 
the  Court  some  reason  to  the  contrary  (n),  which  writ  is  personally 
served  upon  the  defendant 

If  such  writ  be  defective  in  form,  it  may  in  certain  cases  be  amended, 
but  if  the  defect  be  not  the  subject  of  amendment,  it  must  either, 
according  to  circumstances,  be  superseded  or  quashed,  for  the  prosecutor 
cannot,  upon  such  a  writ,  safely  or  advantageously  prosecute  his  right 

If,  however,  the  writ  be  good  both  in  substance  and  form,  the 
defendant  must  duly  proceed  to  execute  it,  and  if  he  by  the  time 
mentioned  tail  therein,  or  do  not  return  to  the  Court  a  legally 
sufficient  excuse  or  justification  for  such  failure  in  his  respect  and 
obedience,  he  is  liable  to  be  punished  for  his  contempt  by  attachment  (o). 
Before  the  statute  9  Ann.  c.  20,  the  practice  was,  not  to  issue  an 
attachment  for  a  neglect  to  return  the  writ  until  after  the  issue  of  an 
alias  and  pinries  writ  (p). 

Formerly  if  the  defendant  returned  a  legally  sufficient  cause,  although 
false  in  fact,  the  Court  would  not  {q)  try  the  truth  of  the  return 
upon  affidavits,  but  in  the  first  instance  assume  it  to  be  true, 
and  decline  to  proceed  further  on  the  mandamus  (r).  The  pro- 
secutor was  therefore,  if  such  were  the  case,  compelled  to  shew  by 
extraneous  proceedings,  that  such  return  was  false,  which  was  done  by 
bringing  an  action  against  the  defendant  for  a  false  return ;  and  if  it 


(0  3    Steph.    Com.   683.     See    tit  (p)  See  tif  Rule  to  return  Writ:' 

«  Rule;'  post.  (q)  See  stats.  9  Anne,  c.  2 ;  1  Wm.  4, 

(m)  3  Steph.  Com.  685.  See  stat  App.  c.  21,  post. 

(n)  3  Bl.  Com.  Ill  ;  3  Steph.  683.  (r)  3  Bl.  Com.  Ill  ;  3  Steph.  Com. 

(o)  3  Bl.  Com.  111.  See  tit.  ''Return:'  684.  See  tit.  post,  "  False  Return^ 
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were  found  by  the  jury  to  be  fidse,  the  prosecutor  not  only  recovered 
damages  equivalent  to  the  injury  sustained,  but,  if  sucb  action  were  in 
the  Court  of  B.  R.,  had  awarded  to  him  a  mandamus,  peremptorily 
commanding  the  defendant  to  do  his  duty  («). 

This  course  of  practice  having  been  found  most  oppressive  and 
dilatory,  the  liCgislature,  by  stat  9  Ann.  c.  20,  made  the  writ  a  most 
full  and  effectual  remedy,  in  the  first  place,  for  refiisal  of  admission 
where  a  person  is  entitled  to  a  corporate  o£Sce  or  place;  and  secondly, 
for  wrongful  removal,  when  such  an  one  is  legally  possessed  (t);  for 
such  statute  (amended  and^extended  by  stat  1  Wm.  4,  c.  21,  to  writs  of 
mandamus  in  all  cases),  amongst  other  things  requires  that  a  return  be 
immediately  made  to  the  first  writ  of  mandamus,  thereby  rendering  the 
issue  of  an  alias  or  a  pluries  in  ordinary  cases  unnecessary.  The  same 
statute  also  declares  that  such  return  may  be  pleaded  to,  or  traversed 
by  the  prosecutor,  and  that  the  defendiukt  may  reply,  take  issue,  or 
demur,  and  the  same  proceedings  had,  as  if  an  action  on  the  case  had 
been  brought  ^br  mahing  a  false  return  ;  and  that  after  judgment  obtained 
for  the  prosecutor,  he  shall  have  a  peremptory  writ  of  mandamus  to 
compel  his  admission  or  restituticm  (u). 

Thus,  the  writ  of  mandamus  in  cases  vrithin  the  statutes^  is,  to  a 
certain  extent,  assimilated  both  in  its  direct  and  incidental  proceedings 
to  an  action ;  the  prosecutor,  if  he  ultimately  succeed,  being,  according 
to  the  maturity  of  the  case,  entitled  to  damages  and  costs,  to  bring  a 
writ  of  error,  and  to  issue  execution  (v).  The  prosecutor  may,  however, 
still  bring  his  action  for  a  false  return. 

I^  on  the  other  hand,  the  defendant  return  to  the  writ  legally 
insufficient  grounds  of  excuse  or  justification,  then  there  issues  upon 
the  disallowance  of  such  return,  a  second  writ,  called  a  "  peremptory 
mandamus,"  peremptorily  commanding  the  defendant  to  execute  its 
command,  to  which  no  other  return  will  be  admitted,  but  a  certificate 
of  perfect  obedience  and  due  execution  of  the  writ  (tr). 

The  sufficiency  of  the  return  in  point  of  law,  was  formerly  determined, 
either  summarily  upon  motion,  in  case  it  was  clearly  bad  or  insufficient,  or 
on  concilium  after  a  special  argument,  when  its  insufficiency  was  not  so 
apparent  {x).  But  by  a  late  statute  (6  &  7  Vict  c.  67)  it  is  enacted, 
that  the  prosecutor  objecting  to  the  validity  of  the  return,  shall  do  so  by 

(*)  3  Bl.  Com.  Ill ;  3  Stepb.  Com.  R.  r.  Oundle  (Mayor),  1  A.  &  E.  297. 
684.    See  tit  "" Peremptory  WrUr  (yo)  3  BL  Com.  Ill ;  8  Steph.  Com. 

(0  3  Bl.  Com.  264.  See  stat.  App.  684.    See  tit  "  Peremptory  Writr 

(u)  3  Bl.  Com.  265.  See  stat.  App.  {x)  3  Steph.  Com.  684.  See  Ind.'<12e- 

(»)  3  Bl.  Com.  265.    See  po$t^  tit.  tumT 
"  Error r    R.  ©.  Jeyes,  3  A.  &  E.  421. 
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way  of  demurrer  to  the  same,  in  like  manner  as  in  personal  actions (y); 
and,  thereupon,  the  writ,  return,  and  demurrer,  shall  be  entered  on 
record;  and  the  Court  shall  adjudge  either  that  the  return  is  valid  in 
law,  or  that  it  is  not  valid  in  law,  or  that  the  writ  of  mandamus  itself  is 
not  valid  in  law;  and  if  it  adjudge  that  the  writ  is  valid,  but  the  return 
invalid,  they  shall  award  a  peremptory  mandamus,  and  shall  also  in  any 
event  award  costs  to  be  paid  to  the  successful  party.  The  same  statute 
also  provides,  that  either  party  shall  be  at  liberty  in  every  case  where 
judgment  is  given  against  him  upon  a  mandamus,  whether,  after 
demurrer  or  odierwise,  to  prosecute  a  writ  of  error  thereon,  according 
to  the  ordinary  course  of  a  writ  of  error  in  personal  actions  (z).  So 
that  by  virtue  of  this  last  statute,  the  writ  of  mandamus  is  at  this  day, 
fix)m  the  period  at  least  of  the  return,  entirely  assimilated  to  an 
action  (a). 

If  the  prosecutor  be  ultimately  successful,  the  Court  will  award  to 
him  his  peremptory  writ  of  mandamus^  which,  when  served  upon  the 
defendant,  he  is  bound  to  obey,  under  pain  of  an  attachment;  but 
which  peremptory  writ  is,  if  prematurely  issued,  or  for  any  inherent 
defect,  liable  to  be  quashed  by  the  Court. 

If  the  defendant  be  ultimately  successful,  he  is  entitled,  under  the 
above  ^statutes,  to  his  costs,  and  to  writs  of  execution  against  the 
prosecutor  for  the  recovery  thereof. 

Of)  The  general  rules  of  pleading  and         (z)  8  Steph.  Com.  6S5.  See  tit.  *' J?r- 
practice  are  applicable  to  caaes  of  man-      rar" 
damiu,  and  its  incidental  proceedings.  (a)  8  Steph.  Com.  684.  See  tifPbo.** 
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IsL  Mandamus — Its  Jurisdiction — In  what  Cases  it  issues. 

The  grounds  upon  which  the  Court  of  B.  R.  formerly  granted  or 
refused  the  writ  of  mandamus,  are  not  in  the  ancient  cases  explicitly 
stated,  but  during  the  time  Lord  Mansfield  presided  in  that  Court,  he 
took  great  pains  to  state  particularly  the  circumstances  which  induced  the 
Court  either  to  refuse  or  grant  the  writ  (a).  The  effect  of  the  various 
decisions,  however,  is,  that  the  Court  of  B.  R.,  as  the  general  guardian 
of  public  rights,  and  in  exercise  of  its  authority  to  grant  the  writ,  will 
render  it,  as  &r  as  it  can,  the  suppletory  means  of  substantial  justice  in 
every  case  where  there  is  no  other  specific  legal  remedy  for  a  legal  right, 
and  will  provide  as  effectually  as  it  can  that  all  o£Bcial  duties  are 
fulfilled,  wherever  the  subject-matter  is  properly  within  its  control; 


(a)  1  T.  R.  404;  4  B.  &  AcL  360. 
S.  C.  1  N.  &  M.  124.  Dr.  Askew's  case, 
Burr.  2186, 21 89.  Bae.  Abr.  tit.  **  Man.'' 


B.  V.  Jeyes,  5  N.  &  M.  104.  R.  v.  Wynd- 
haxn,  Cowp.  378. 
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the  right  of  the  Court  to  apply  this  means  for  the  attainment  of 
such  an  end,  and  to  prevent  that  defect  of  legal  justice  which  might 
otherwise  ensue,  has  been  in  general  admitted  {b). 

The  principle  above  stated  maj  be  otherwise  expressed  thus,  that  the 
Court  of  B.  R.  will  not  interpose  by  granting  the  extraordinaiy  writ  of 
mandamus,  unless  the  applicant  have  not  only  a  speci6c  legal  power,  pro- 
perly the  subject  of  this  writ,  a  fulfilment  of  which  is  demandable  fi:t)m 
the  person  to  whom  such  writ  must  be  directed,  but  also,  there  must  not 
exist  a  specific  legal  remedy,  whereby  the  fulfilment  of  such  power  may 
be  compelled  (c) ;  so  that  the  writ  will  not  be  granted  unless  to  prevent 
a  failure  of  justice  (d\  that  is,  it  issues  upon  the  assumption  that  that 
which  ought  to  have  been  done  at  a  time  past  has  not  been  done  (e). 

The  writ  can  only  properly  issue  to  command  the  doing  or  perform- 
ance of  some  act  or  duty  in  execution  of  a  legal  obUgation,  and  has  not 
the  same  operation  as  the  ancient  writ  de  nan  mokstando.  Thus  the 
Court  refused  the  writ  to  command  justices  to  suffer  a  dissenting 
minister  to  preach  in  a  particular  meeting-house  (/).  So  a  mandamus 
will  not  be  granted  in  anticipation  of  a  defect  of  duty  or  error  of 
conduct  (ff). 

The  Court  of  B.  R.  has  no  jurisdiction  to  grant  the  writ  in  any  case 
except  those  in  which  it  is  the  legal  judge  of  the  duty  required.  Thus 
it  cannot  interfere  with  a  visitor's  duty,  it  being  a  private  and  domestic 
jurisdiction,  over  which  the  Court  of  B.  R.  has  not  ordinarily  any 
control  (A). 

(b)  R.  ».  Canterbury  (Archbp.),  15  Suffolk  (J.),  9  D.  &  R.  111.  S.  C.6  B. 
East,  135,  per  Ellenborough,  C.  J.;  2      &  C.  110. 

B.  &  C.  598.    S.  C.  4  D.  &  R.  132.  (/)  Peat's  case,  6  Mod.  229.    S.  C. 

(c)  1  T.  R.  404;  4  B.  &  Ad.  360.  2  Salk.  572.  It  seems,  however,  accord- 
S.  C.  1  N.  &  M.  124.  R.  ».  Windham,  ing  to  the  reasoning  of  the  Roman  law, 
1  Cowp.  377.  that  the  quiescence  or  neutrality  of  the 

(d)  R.  ».  Fowey  (Mayor),  2  B.  &  C.  justices,  aa  stated  in  the  text,  would 
598.  S.  C.  4  D.  &  R.  132.  R.  v.  Nor-  hayebeen  deemed  equivalent  to  "action." 
folk  (J.),  1  D.  &  R.  75.  R.  V,  Ely  For  it  is  laid  down  in  such  kw,  that 
(Ep.),  2  T.  R.  345.  R.  i^.  Montacute,  "  Qid  mmfacit,  quodjhcere  debet;  mde- 
1  W.  Black.  64.  S.  C.  I  Wils.  283.  Dr!  tar  facere  advereus  ea,  quia  nan  fadi. 
Askew's  case,  Burr.  2189.  R.  v.  Can-  Et  qui  faeUy  quod  facere  nou  debet :  mm 
terbury  (Archbp.),  8  East,  219.  R.  v.  videtur  facere  id,  quod  facere  jusnu  est:' 
Canterbury  (Archbp.),  15  East,  1^3.  Paulu.s,  (lib.  13,  ad  Edict.)  D.  50,  17. 
R.  r.  Chester,   1   W.  Blac.  22.    S.  C.  121. 

1  Wils.  206.  Bac.  Abr.  tit.  ''Manr  (g)  Blackborough  v. Davis,  1  P.  Wms. 

(e)  R  17.  Gloucester  (X),  6  N.  &  M.      48. 

117,  118.    R.  V.  Leeds  (J.),  4  T.  K.  (h)  Year  Book,  8  Edw.  8;  Lib.  Ass. 

583.    R.  V.  Wilts  (J.),  13  East,  352.  pL  29.    Philips  v.  Bury,   1    Sid.  71. 

R.  V.  Essex  (J.),  4  B.  &  Aid.  276.    B.  S.  C.  2  Show.  170 ;  Mod.  82.    2  Keb. 

r.   Salop  (J.),  4  B.  &  A.  626.    R.  v.  799,  861.    S.  C.  cited  in  2  T.  R.  355. 
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The  jurisdiction  of  the  Court  to  command  the  execution  of  the 
particular  act  or  duty,  the  subject-matter  of  the  writ,  must  be  clear, 
otherwise  it  will  not  interfere.  Thus,  where  the  charter  of  a  borough 
directed  that  when  it  should  happen  that  any  of  the  capital  burgesses 
should  die,  dwell  out  of  the  borough,  or  for  some  cause  be  removed,  it 
should  be  lawful  for  the  remainder  to  elect  others  into  the  place  of  those 
8o  happening  to  die  or  be  removed ;  it  was  held  that  these  words  were 
not  so  unambiguous  as  to  warrant  the  Court  in  granting  a  mandamus 
to  admit  two  persons  in  the  room  of  two  non-resident  capital  burgesses, 
the  corporation  not  having  previously  removed  them  from  their  offices 
for  this  cause  (t).  Formerly  the  Court  was  very  astute  in  seeing  to  its 
jurisdiction,  even,  for  instance,  in  a  case  where  a  statute  specially 
del^ated  to  the  Court  the  power  of  enforcing  certain  duties  and 
requirements  by  writ  of  mandamus  (j);  because  the  ancient  form  and 
method  of  proceeding  by  mandamus  prevented  the  judgment  of  the 
C/Ourt  from  being  reversed  by  any  Court  of  Error,  a  consideration 
which  induced  the  Court  to  be  cautious  in  assuming  jurisdiction ;  but 
now,  since  this  defect  has  been  remedied  by  statute,  the  Court  never 
declines  to  interfere  in  any  case  clearly  within  its  jurisdiction ;  for  it  has 
no  more  right  to  refuse  to  any  of  the  Queen's  subjects  the  redress  which 
it  is  empowered  to  administer,  than  to  enforce  against  them  powers  not 
confided  to  it  (A). 

As  to  the  jurisdiction  of  the  writ,  it  may  be  generally  stated,  that  it 
comprehends  the  execution  of  the  common  law,  of  statutes,  acts  of  Par- 
liament (/),  or  of  the  King's  charter  (m),  in  all  cases  for  which  there  exists 
no  legal  remedy.  It  is  not,  however,  applicable  as  a  private  remedy  (»), 
to  enforce  simple  common  law  rights  between  individuals  as  to  compel 
payment  of  money  due  on  bond,  or  the  restitution  of  chattels,  still  less  to 
command  a  party  to  abstain  from  a  tort  or  from  the  abuse  of  his  office  (o). 

And  where  the  Court  of  B.  R.  has  power  to  amend  all  extra-judicial 
errors  which  tend  to  the  breach  of  the  peace,  oppression  of  the  subject. 


B.  ».  Chester  (Ep.),  1  W.  Blac.  22.  S.  C.  1  Wils.  266. 

S.  C.  1  Wilg.  206.  (m)  R.  v,  Chester  (Ep.),   1  T.  R. 

(0  R.  V.  Truro  (Mayor),  3  B.  &  A.  404.    R.  v.  Severn  Railway,  2  B.  &  A. 

590.    R.  V,  Ely  (Ep.),  1  W.  Blac.  54.  646,  648. 

S.  C.  1  Wils.  266.                      '  (n)  Per  Buller,  J.,  1  T.  R.  404.    R. 

(»  R.  r.  Greene,  6  A.  &  E.  548.  o.  Wheeler,  Cas.  t.  Hard.  99.    R.   v. 

S.  C.  1  N.  &  P.  631.  Montacute,  1  W.  Blac.  61.    S.  C.  I 

(A)  R.  V.  Bristow,  6  T.  R.  170.    R.  Wils.  283.    Com.  Dig.  tit.  "  JIfim."  (A), 

o.  Eastern  Counties  Railway,  10  A.  &  E.  (o)  1  N.  &  P.  527.    S.  C.  6  A.  &  E. 

515.    S.  C.  4  P.  &  D.  48.  392.    R. ».  Peach,  2  Salk.  572. 

(0  3  B.  &  A.  590 ;  1  W.  Blac.  54. 
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or  Other  misgovemance  (p)^  such  Court  may^  by  such  writ,  command 
right  to  be  done.  Thus  where  a  corporate  officer  is  amoved  without 
cause,  he  may  be  restored  by  mandamus  (q). 

So  wherever  there  is  a  right  to  execute  an  office,  to  perform  a  service, 
or  exercise  a  function  or  franchise,  (more  especially  if  it  be  matter  of 
public  concern,  or  attended  with  profit)  (r),  and  a  person  is  kept  out 
of  possession  or  dispossessed  of  such  right,  and  has  no  specific  l^al 
remedy,  the  Court  of  B.  R.  will  assist  by  mandamus  for  the  sake  of 
justice,  in  order  to  preserve  peace  and  oider:  or  as  the  writ  formerly 
expressed  it,  "Nas  A.  B.  debitam  et  fesHnam  jtutiHam  in  hdc  parte  Jleri 
volentes  ut  estjustum**  («). 

Formerly  the  received  idea  was,  that  a  mandamus  would  lie  only  to 
command  the  performance  of  a  ministerial  duty ;  but  modem  cases 
have  gone  much  further,  and  it  is  now  the  constant  practice  to  grant 
the  writ,  to  command  the  performance  by  any  inferior  jurisdiction  or 
officer,  of  any  public  duty  for  which  there  is  no  specific  remedy  (*). 
The  duty  must  be  a  public  one  (u),  though  the  value  to  the  public  is 
not  scrupulously  weighed  (v);  it  must  also  be  of  a  temporal  nature  (to), 
.unless  jurisdiction  be  given  to  the  Court  by* some  positive  law,  as  by 
those  acts  of  Parliament  which  direct  the  making  and  levying  of 
church  rates  ( x). 

The  duty  must  also  be  imperative  (y),  and  not  discretionary ;  there 

(/>)  11  Co.    98  a.     Com.  Dig.  tit.  Hardwicke,  C.  J.  S.C.Kel.287.   S.  C. 

^^Many  (A).    R.  r.  Oxenden,  1  Show.  2  Bam.  365,  429.    R  v.  Derby  (Coun- 

219 ;  2  Hawk.  P.  C.  7,  9.  ciilors),  7  A.  &  E.  421.  S.  C.  2  N.  &  P. 

(q)  Ray.  431.  Com.  Dig.  tit.  '*Manr  589.    Carpenter*8  case,  Ray.  439.    R. 

(A).  V.  Middlesex  (Archdeacon),  3  A.  &  £. 

(r)  The  value  of  the  matter,  or  the  615.  S.  C.  5  N.  &  M.  494.  R.  v.  Peach, 

degree  of  its  importance  to  public  police,  2   Salk.  572.    Com.  Dig.  tit.  **3faji.'* 

is    not  scrupuloTuly    weighed.    R.  v.  (A). 

Barker,    Burr.    1265.    Bac.  Abr.  tit.  («)  R.  v.  England  (Bank),  2  B.  &  A. 

''Jfa7i.**257.    R.  V.  Ozenden,  1  Show.  622,   per    Bayley,   J.     R.    o.  Dublin 

263."See  jHM<,  tit.  *'  Officer  (Dean),  Stra.  536.    R.  ».  North  Riding 

(0  R.  V.  Barker,  Burr.  1267.    S.  C.  (J.),  2  B.  &  C.  290.    R  v.  Eastem 

1  W.  Blac.  352,  552.    R.  v.  Windham,  Counties  RaUway,  10  A.  &   E.    557. 

Cowp.  378.    Bac.  Abr.  tit. ''  ManT  S.  C.  4  P.  &  D.  48. 

(0  R.  V.  Fowey  (Mayor),  2  B.  &  C.  (©)  R.  ©.  Barker,  Burr.  1265.    Bac. 

596,  per  Best,  J.    S.  C.  4  D.  &  R.  143.  Abr.  tit.  «*  ATon.**  257.    R.  v.  Oxenden, 

R.  V.  Payn,  6  A.  &  E.  399.    S.  C.  1  N.  1  Show.  263. 

&  P.  524.    R.  V.  Exeter  (Chapter),  12  (to)  Burr.  1046.  R.  v.  Dublin  (Dean), 

A.  &  E.  528.    S.  C.  4  P.  &  D.  252 ;  Stra.  536. 

Stra.   159,  536,   1082.    R.  v.  Blooer,  (x)  See  tit.  «*  CAurcA." 

Burr.  1043 ;  3  B.  &  Ad.  95.    R.  v,  (y)  R.  o.  Hughes,  3  A.  &  E.  429, 

Litchfield  (Ep.),  7  Mod.  218,  per  Lord  432.    S.  C.  5  N.  &  M.  94. 
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being  numerous  cases  which  clearly  establish  that  a  mandamus  cannot 
issue  to  enforce  the  exercise  of  a  discretionary  power,  except  in  those 
cases  where  such  discretion  is  limited  as  to  time,  and  such  time  has 
passed  (z). 

It  does  not  lie  to  command  the  doing  of  a  particular  judicial  act,  for 
such  an  act  is  clearly  discretionary,  and  therefore  it  is  that  the  writ, 
when  directed  to  judicial  persons,  is  general  in  its  terms  (a).  Thus 
the  quashing  of  a  rate,  being  a  judicial  act,  the  Court  of  B.  R.  cannot 
command  the  justices,  by  mandamus,  so  to  do  (&).  So  where  a 
magistrate  had  exercised  his  discretion  by  refusing  to  convict  on  the 
evidence  adduced  before  him,  in  support  of  an  information,  the  Court 
refused  to  command  him  by  mandamus  to  rehear  the  case,  or  return 
the  proceedings  which  had  taken  place  before  him  (c).  So  where  an 
appellant  against  an  order  of  affiliation,  moved  the  Court  of  Quarter 
Sessions  for  a  postponement  of  the  appeal,  on  account  of  the  absence 
of  material  witnesses ;  which  being  refused,  the  appellant  declined  to 
go  into  his  case,  whereupon  the  order  was  confirmed ;  the  Court,  on 
motion  for  a  mandamus  to  the  justices  to  hear  the  appeal,  notwith- 
standing the  production  of  affidavits  tending  to  shew  that  they  had 
acted  unjustly  in  not  granting  the  postponement,  refused  to  interfere, 
the  matter  being  one  peculiarly  within  the  judicial  cognizance  and 
discretion  of  the  magistrates  (df).  For  if  it  appear  that  the  sessions 
have  exercised  a  discretion  in  a  matter  which  properly  belongs  to  their 
jurisdiction,  it  is  an  Invariable  rule  that  the  Court  of  B.  R.  does  not 
interfere  (e). 

As  it  lies  not  to  command  the  exercise  of  a  discretionary  or  voluntary 
act,  power  (/),  or  right  (ff\  of  what  kind  soever ;  so  neither  does  it  lie  to 
influence  nor  control  the  exercise  of  such  a  discretionary  act,  power, 
or  right  (A).    Thus,  the  Court  will  not  grant  the  writ  where  a  matter  is 

(z)  R.  9.  Treasnrj  Commissionen,  4  (e)  R  v.  Norfolk  (J.),  1  D.  &  R.  74. 

A.  &  £.  297.    S.  C.  5  N.  &  M.  589.  R.  o.  Kent  (J.),  14  Eastj  396.    See 

And  see  R.  v,  Darlington  School,  12  pott,  tit. '' Quarter  Sessions.'' 

L.  J.,  N.  S.  124,  Q.  B.  Where  "a  dis-  (f)  R.  v.  London  (Mayor),  8  B.  & 

erethn"  is  given;  by  it  is  understood  a  Ad.  254.    R.  v.  Gloucester  (£p.)t  ^  B. 

sound  discretion,  and  according  to  law,  &  Ad.  158. 

for  the  Court  of  B.  R.  has  power  to,  and  (g)  R.  ».  Eye  (Bailiffs),  1  B.  &  C. 

will  redress    things    otherwise    done;  85.    S.  C.  2  D.  &  R.  172.    See  9  B.  & 

Estwick  V.  London  (City),  Styles,  43.  C.  21 . 

(a)  See  tit  «  Office,**  {Officers  judi-  (K)  R.  17.  North  Riding  (J.),  2  B.  & 

eUd,  §fc,)  C.  290.    R.  t7.  Eye  (Bailiffs),  1  B.  ^  C. 

(ft)  R.  V,  Middlesex  (J.),  9  A.  &  E.  85.    S.  C.  2  D.  &  R.  172.    Com.  Dig. 

546.  tit.  "ifefofi."  B.  I.    Wright  o.  Fawcett, 

(c)  Ex  parte   The  British    Patent  Burr.  2041  ;  Ld.  Raym.   1244 ;  Fort. 

Company,  7  D.  614.  283.    R.  v.  Dr.  Askew,  Burr.  2186. 

{d)  Ex  parte  Becke,  3  B.  &  Ad.  704. 
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left  to  the  discretion  of  an  individual,  or  body  of  men,  which  discr^ion 
has  been  exercised,  and  no  ground  appears  that  it  has  been  done 
wrongfully  (t).  So  the  Court  will  not  interfere  with  the  discretion  of 
an  inferior  jurisdiction,  where  it  is  exercised  in  accordance  with 
reasonable  rules  or  practice  (^'),  which  principle  has  been  since 
confirmed  by  many  cases  (A). 

It  must,  however,  be  clearly  understood,  that  although  there  may  be 
a  discretionary  power,  yet  if  it  be  exercised  with  manifest  injustice,  the 
Court  of  B.  R.  is  not  precluded  from  commanding  its  due  exercise; 
the  jurisdiction,  under  such  circumstances,  being  clearly  established  (Z). 
Thus,  the  Quarter  Sessions  has  a  discretion  to  exercise  with  respect  to 
what  is  reasonable  time  for  giving  a  notice  of  appeal ;  but  the  Court 
of  B.  R.  has  also  a  kind  of  visitatorial  jurisdiction  over  them  in  the 
exercise  of  such  discretionary  power,  and  where  the  Court  thinks  that 
they  have  not  exercised  it  in  a  way  that  ought  to  be  given  effect  to,  it 
will  interfere  by  mandamus  and  correct  it  (m).  So  where  one  is  to  act 
according  to  his  discretion,  and  he  will  not  act,  nor  even  consider  the 
matter,  the  Court  of  B.  R.  will,  by  mandamus,  command  him  to  put 
himself  in  motion  to  do  it  (n).  Thus,  if  justices  reject  an  application  in 
the  exercise  of  the  discretion  vested  in  them  by  the  Legislature,  the 
Court  of  B.  R.  will  not  interfere ;  but  if  they  reject  it  on  the  ground 
that  they  have  no  power  to  grant  it,  the  Court  will  interfere,  so  far  as 
to  set  the  jurisdiction  of  the  magistrates  in  motion,  by  directing  them 
to  hear  and  determine  upon  the  application  (o).  So  although  the  &ct 
of  ^^  approval^  for  offices  may  be  in  the  discretion  of  a  party,  yet  such 
party  must  inquire,  so  as  to  enable  himself  to  exercise  a  considerate 
discretion  on  the  subject,  and  if  he  will  not  so  inquire,  it  is  a  fit  case 
for  the  interference  of  the  Court  to  command  further  inquiry  {p). 


(t)  B.  o.  Flockwold  Inclosure,  2  Chit.  10  East,  404.    R.  v.  Lancashire  (J.),  7 

251.    R.  V.  Sarrej  (J.),  2  Show.  74.  B.  &  C.  692. 

See  Blackboroaghv.  Davis,  Comyns,  26.  (m)  R.  v,  Wilts  (J.),  10  East,  404, 

R.  V.  Kent  (J.),  11  East,  230.    R.  v.  per  Eilenborough,  C.  J.,  cited  in  a&d 

Mills,  2  B.  &  Ad.  578.  Ex  parte  Black'-  commented  on  in  R.  o.  Monmouthshire 

more,  1  B.  &  Ad.  123.    Com.  Dig.  tit.  (J.),  3  D.  310,  311 ;  but  see  R.  o.  West 

''Man:'  (B.)  1.    R.  r.  Monmouthshire  Riding  (J.),  6  B.  &  Ad.  671,  per  Parke, 

(J.),  1  B.  &  Ad.  895.    R.  17.  London  J.  See  tit ''  Quarter  Sesjfians"  (Appeal). 

(Mayor),  3  B.  &  Ad.  255,  265.    R.  v.  (n)  R.  v.  North  Riding  (J.),  2  B-  & 

Fowey  (Mayor),  2  B.  &  C.  588.    R.  v.  C.  291.    R.  v.  Mills,  2  B.  &  Ad.  578. 

Norfolk  (J.),  1  D.  &  R.  74.  R.  v,  Holbecke,  4  T.  R.  779. 

(J)  3  D.  306.  (o)  R.  V.  Kent  (J.),  14  East,  896. 

(*)  R,  v.  Lancashire  (J.),  7  B.  &  C.  (/?)  R.  v.  Canterbury  (Archbp.),  15 

691.    R.  r.  West  Riding  (J.),  5  B.  &  East,  185.    R.  ».  Kent  (J.),  14  East, 

Adol.  667.  395.    R.  ©.  Gloucester  ^p.),  2  B.  & 

(0  Ex  parte  Becke,  3  B.  &  Ad.  704 ;  Ad.  158.    See  tit.  **  Leciuretk^'*  post. 
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These  is,  therefore,  no  instance  of  a  mandamus  to  compel  an  '^approval," 
but  the  Court  will,  by  mandamus,  compel  an  inquiry,  and  in  so  doing 
it  does  not  at  all  interfere  with  the  exercise  of  such  discretion  (9). 

The  object  of  the  granting  of  the  writ  of  mandamus  being,  as  before 
stated,  to  prevent  a  failure  of  justice  (r),  and  to  provide  an  immediate 
and  efficacious  remedy,  it  follows  that  it  will  not  be  granted  if,  when 
granted,  it  would  be  nugatory  («),  in  accordance  with  the  maxim,  Lex 
ncn  cbgit  ad  inutiUa  (t).  For  the  principle  upon  which  alone  the  Court 
of  B.  R.  exercises  this  high  prerogative  power  is,  that  a  strong  political 
necessity  for  such  remedy  exists,  and  that  vnthout  it  the  ends  of  justice 
must  be  defeated  (u). 

So  the  Court  will  refuse  it,  if  it  be  manifest  that  it  must  be  vain  and 
fruitless  (v)j  or  useless («?),  or  cannot  have  a  beneficial  effect  (or).  Thus 
where  the  writ  is  sought  to  one  magistrate  to  command  him  to  do  that 
which  cannot  be  done  but  by  two  (y). 

So  it  will  be  refused  where  it  is  clearly  unnecessary  (z),  as  where, 
by  reason  of  an  offer  or  concession  fix)m  the  other  side,  the  object  of  the 
writ  is  attained  (a).  So  the  Court  will  not  grant  it  to  command  the 
performance  of  anything  in  future  which  has  always  been  voluntarily 
done  before.  Thus,  where  trustees  under  a  road  act  had  turned  a  road 
through  an  inclosure,  and  made  the  fences  at  their  own  expense,  and 
repaired  them  for  several  years,  a  mandamus  was  refused  to  command 
them  to  continue  such  repairs  (b). 

So  the  Court  will  refuse  it  if  it  see  that  it  must  ultimately  fail  (c). 
Thus,  to  a  mandamus  to  make  a  sewers'  rate  to  reimburse  an  ex- 
penditor,  it  was  returned  that  the  writ  was  not  delivered  till  the  12th 
February,  and  that  the  commission  expired  four  days  afterwards,  and 

(q)  14  East,  399,  400;  15  East,  138,  (v)  R.  v,  Heathoote,  10  Mod.  65,  per 

svprd,  Ejre,  J.    R.  v.  Milverton  (Manor),  3 

(r)  Aidey  p.  10.  A.  &  E.  2S6, 

(s)  R.  17.  London  (Ep.),  1  Wils.  11.  (w)  R.  v.    Sewers*    Commissioners, 

S.  C.  nom.  Lecturer  of  St.  Anne's,  Stra.  Stra.  763.    S.  C.  Lord  Raym.   1479. 

1192.    R.  o.  Exeter  (Ep.)  2  East,  466.  R.  v.  Birmingham  Railway,  1  G.  &  D. 

The  Protector  ».  Craford,  Styles,  457.  335.     S.  C.  2  Q.  B.  47. 
R.  r.  Pembrokeshire  (J.),  2  B.  &  Ad.  (or)  R.  v,  Northwich  Savings*  Bank, 

391.    R.  17.  Whitaker,  9  B.  &  C.  648.  9  A.  &  E.  729.    S.  C.  1  P.  &  D.  477. 
R.  17.  MUyerton  (Manor),  3  A.  &  E.  285.  (y)  R.  v.  Sillefant,  5  N.  &  M.  643. 

(0  R.  ».  London  (Ep.),  12  East,  420,         (r)  R.  v,  Pitt,  10  A.  &  E.  872.  S!  C. 

n.  (a).  See  Stra.  763.   S.  C.  Ld.  Raym.  2  P.  &  D.  285. 
1479.  (a)  Anon.  Loffl.  148.    See  tit.  **  Ap- 

(u)  R.  17.  Fowey  (Mayor),  4  D.  &  R.  pHccahn,*'  (Demand  and  Eefam^)  post 
184.    S.  C.  2  B.  &  C.  591.    R.  v.  The  (b)  R.  v.  Llandilo  Roads,  2  T.  R. 

Ptddington  Vestry,  9  B.  &  C.  456.    R.  ^2.    Com.  Dig.  tit.  "  Man^  (B). 
9.  The  Eastern  Counties  Railway,  10         (c)  R.  o.  Bateman,  4  B.  &  Ad.  553, 

A.  &  E.  543.    S.  C.  4  P.  &  D.  48.  per  Lord  Denman,  C.  J. 
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that  therefore  the  defendants  had  not  tiine«  &c.  The  Court|  on 
allowing  the  return,  said  that  a  peremptory  mandamus  could  not  be 
granted,  it  appearing  there  was  then  no  power  in  any  body  to  execute 
the  writ  (d). 

So  the  Court  will  see  that  the  object  of  the  mandamus  is  for  some 
proper  and  definite  purpose,  and  not  for  the  gratification  of  mere 
curiosity  (e).  Thus,  it  has  been  held,  that  a  parishioner  cannot  have  a 
mandamus  to  inspect*  churchwardens'  and  overseers'  accounts,  under 
Stat  17  Geo.  2,  c.  38,  without  shewing  some  special  ground  for  wishing 
to  see  them,  or  that  there  is  a  grievance  for  which  the  writ  would  be  a 
remedy  (/). 

Nor  will  the  Court  grant  it  where  it  is  sought,  merely  in  order  to 
obtain  the  opinion  of  the  Court  on  a  point  of  law  (^). 

So  the  Court  will  not  grant  the  writ  if  it  will  introduce  con- 
fusion and  disorder  (A),  or  be  vexatious  (t),  or  where  it  is  manifestly 
improper  (J)  or  absurd,  as  if  the  writ  is  asked  against  A.,  to  oblige  B. 
to  do  an  act  (A).  So  although  the  Court  will,  by  mandamus,  order 
that  to  be  done  which  ought  to,  and  may  lawfully  be  done,  yet  it  will 
not  require  that  to  be  done  which  is  indecorous  in  its  nature,  for  non 
amne  quod  licet,  honestum  est  (I),  nor  which  may  become  the  subject  of 
indictment  as  a  public  nuisance  (m);  nor  that  which  is  illegal  (n),  or 
which  cannot  be  legally  enforced  (o),  it  being  also  a  rule  of  the  Roman 
law  that  *^  Quod  contra  rationem  juris  receptum  est,  non  est  producendum 


(d)  Stra.  763.    S.  C.  Lord  Rajm.  144. 

1479.  (m)  R.  V.  Coleridge,  1  Chit.  597,  per 

(e)  R.  9.  Staffordshire  (J.),  6  A.  &  E.  Abbott,  C.  J. 

90.    S.  C.  1  N.  &  P.  277.  (»)  In  re  Lodge,  2  A.  &  E.  123.    R. 

(/)  R.  V.  Clear,  4  B.  &  C.  899.  S.  C.  v.  Liverpool  (Customs),  2  M.  &  S.  223. 

7  D.  &  R.  393 ;  6  A.  &  £.  90,  101.  R.  v.  London  (Customs),  1  M.  &  S.259. 

S.  C.  1  N.  &  P.  277.  See  tits.  "  Books;'  R.  v.  St.  Pancras,  &C.,  5  N.  &  M.  228. 

«*  Parish,"  (Inspection),  &c.  S.  C.  3  A.  &  E.  535.  As  to  a  mandamus 

(g)  R.  V.  Blackwall  Railway,  9  D.  for  purposes  partly  legal  and  partlj  not, 

558.  R.  V,  Thames  Commissioners,  5  A.  &  £. 

(A)  R.  V.  Ely  (Ep.),  1  W.  Blac.  59.  815.    And  see  3  A.  &  £.  535.    S.  C.  5 

S.  C.  1  Wils.  266.  N.  &  M.  228,  supra,    R.  v.  Lord  Go- 

(t)  R.  o.  St.  John*s  Coll.  Comb.  238.  dolphin,  8  A.  &  E.  347.  S.  C.  3  N.  &  P. 

(;)  R.  V.  Ely  (Ep.),  2  T.  R.  336,  337.  488.    See  also  R.  ».  Middlesex  (J.),  9 

R.  r.  Bangor  (Overseers),  16  L.  J.,  N.  A.  &  E.  540.    S.  C.  1  P.  &  D.  402. 
S.  58,  M.  C.  (o)  R.  V.  Northleach  Roads,  &c.,  5 

(*)  R.  r.  Derby  (Mayor),  2   Salk.  B.  &  Ad.  984.    R.  v.  York  (J.),  4  B.  & 

436.    R.  V.  Ely  (Ep.),  1  W.  Blac.  56.  Ad.  342.    S.  C.  1  N.  &  M.  108 ;  5  N.  & 

S.  C.   1   WiL).    266.    Com.    Dig.    tit.  M.  228.    S.  C.  3  A.  &  E.  535,  supra. 

"  Manr  (C).    Bac.  Abr.  tit.  "  Jfaw."  R.  v.  Sparrow,  7  Mod.  393.    S.  C.  Stra. 

(F).  1123.    R.  o.  Stamp  Commissioners,  16 

(0  Paulus,  li\).  62,  Edict.  D.  50,  17,  L.  J.,  N.  S.  75,  Q.  B. 
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tttf  caiUfequenHa  (p).  Thus,  where  the  condition  of  a  constables*  bond 
was  contrary  to  the  statute  in  that  behalf,  the  Court  would  not,  by 
mandamus,  command  the  justices  to  put  it  in  suit,  as  they  had  no 
authority  to  enforce  the  condition  (q)y  nor  will  the  Court  compel,  by 
mandamus,  the  doing  of  an  act  which  is  not  authorized  by  law,  because 
the  party  who  is  called  upon  to  do  it  has  not  resisted  doing  it  by 
appealing  to  another  tribunal;  but  as  the  Court  of  B.  R.  is  only 
auppletory  to  the  defects  of  other  jurisdictions,  it  will  enlarge  the  rule 
until  the  appeal  be  made  (r).  So  a  mandamus  will  not  be  granted  to 
command  any  person  to  exercise  a  jurisdiction  which  that  person  is 
not  most  clearly  and  certainly  appointed  to,  and  bound  by  law  to 
exercise  («);  for  the  Court  will  not  grant  such  writ  except  it  clearly 
see  that  there  is  a  power  lodged  in  the  person  against  whom  the 
mandamus  is  prayed  (/). 

Nor  win  the  Court  grant  it  merely  for  the  sake  of  a  return  (k),  nor 
against  a  person  as  an  inferior  ministerial  officer,  who  obeys  a  power 
which  he  is  unable  to  resist  (v). 

Formerly  the  Court  would  not  in  any  case  grant  the  writ  where  it 
would  subject  those  executing  it  to  an  action  (to).  But  since  the 
statute  6  &  7  Vict  c.  67,  s.  3,  by  which  it  is  enacted  that  no  action, 
suit,  or  any  other  proceeding  shall  be  commenced  or  prosecuted  against 
any  person  or  persons  whatsoever,  for  or  by  reason  of  any  thing  done 
in  obedience  to  any  peremptoiy  writ  of  mandamus  issued  by  any  Court 
having  authority  to  issue  writs  of  mandamus  (x):  it  is  apprehended, 
according  to  the  principle,  cessante  catud,  cessat  effectm^  that  the  Court 
is  not  now  so  strict  in  this  respect 

The  Court  has,  however,  reftised  the  writ  in  a  case  where  it  would 
have  had  the  effect  of  subjecting  third  parties  to  penalties  under  the 
revenue  laws,  &c.  (y). 

{p)  Panlus,  lib.  50.  ad  Edict  D.  50,  540.    S.  C.  1  P.  &  D.  402.    See  poH, 

17, 141.  tits.  "  Oj^,*'  {Officer  mndUerial  (m/«- 

(q)  In  re  Lodge,  2  A.  &  E.  128.  rior)),  '•  Treasurer  of  Cowntyr 

(r)  R.  o.  East  India  Company,  4  M.  (w)  B.  v,  Heathcote,  Fort.  290.  S.  C. 

&  S.  2S3,  284.    See  tit  '^Hoit  India  10  Mod.   51,    61.    See  tit  "^  Quarter 

Company r  Seesians"  (JiuHcee,  ffc,)    R.  v.  Djer,  2 

(«)  B.  o.  Ely  (Ep.),  1  Wilfl.  268.  S.  C.  A.  &  E.  606.    S.  C.  4  N.  &  M.  550.   R. 

1  W.  Blac.  58.    R.  v.  Middlesex  (J.),  v.  Middlesex  (X),  1  P.  &  D.  402.   S.  C. 

9A.&E.540.    S.  C.  1  P.  &  D.  402.  9A.&E.540. 

(0  1  W.  Blac.  58,  nyw-a.   Brideoak*8  (x)  See  Stat.  Appendix. 

case,  H.  12  Anne,  cited  in  1  W.  Blac.  57.  (y)  B.  v.  Westoe  (Churchwardens), 

(«)  B.  V.  Suffolk  (J.),  5  N.  &  M.  144.  5  A.  &  E.  789.    Lawrence  v.  Hooker,  5 

S.  C.  8  A.  &  E.  725,  per  Patteson,  J.  Bing.  6.    See  paO,  tit.  ''  QuarUr  See- 

R.  V.  Blackwall  Bailwaj,  9  D.  558.  titme'*  (JusHces), 

(«)  B.  V.  Middlesex  (J.),  9  A.  &  £. 
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The  absence  or  want  of  a  specific  legal  remedy.  The  writ  of  maDdamus 
is  not  a  writ  grantable  of  right,  but  by  prerogative  {z\  and,  amongst 
other  things,  it  is  (as  before  stated)  (a)  the  absence  or  want  of  a  specific 
legal  remedy,  which  gives  the  Court  jurisdiction  to  dispense  it  (b).  It  is 
not  granted  to  give  an  easier  or  more  expeditious  remedy ;  but  only 
where  there  is  no  other  remedy  (W),  being  both  legal  and  specific  (c); 
and  so  long  and  uniformly  has  the  Court  adhered  to  this  doctrine,  and 
refused  to  grant,  or,  if  granted  quashed,  the  writ,  in  cases  where  there  is 
a  specific  legal  remedy,  either  at  common  law  or  by  act  of  Parliament, 
that  it  has  become  a  principle  of  the  law  of  this  subject  {d). 

This  principle  applies  where  there  is  another  and  a  better  remedy  (e), 
or  where  a  specific  remedy  exists,  notwithstanding  it  has  been  by 
circumstances  rendered  unavailing  (/),  for  it  is  rare  to  grant  the  writ 
where  there  is  any  other  remedy  {g).     Thus,  if  a  statute  prescribe 

(z)  Ante,  p.  4.  ble,  1 1  A.  &  E.  72.  S.  C.  8  P.  &  D.  123. 

(a)  Ante,  pp.  3,  4,  9.  R.  ».  St.  Peter's,  12  A.  k  E.  512.    Wil- 

(h)  3  Bl.  Com.  110.  R.  v.  Bristol  kins  v,  Mitchell,  8  Salk.  228.  S.  C. 
Dock,  12  East,  429 ;  2  Selw.  N.  P.,  7tli  Ld.  Rajm.  348.  R.  v.  WTndham.  Gowp. 
edit.,  1062.  Wilkins  r.  Mitchell,  3  Salk. 
229.  S.  C.  Ld.  Raym.  340.  R.  r. 
Windham,  Cowp.  378.  R.  r.  Chester 
(Ep.),  1  T.  R.  396.  R.  v.  York  (J.),  1 
N.  &  M.  Ill ;  2k  &  A.  646;  10  A.  & 
E.644.     S.C.4P.&D.48. 

(W)  R.r.  Stafford  (Marquis),  3  T.R. 
649.  R.  o.  Margate  Pier,  3  B.  &  A. 
223.  Bac.  Abr.  tit. "  Manr  (D.)  (C.  2.) 

(c)  R.  ».  Chester  (Ep.),  1  T.  R.  404. 
R.  V,  St.  Eatherine's  Dock,  4  B.  &  Ad. 
860.  S.  C.  1  N.  &  M.  124.  R.  p.  Can- 
terbury (Archbp.),  8  East,  219.  R.  ». 
England  (Bank),  2  Doug.  626.  R.  v. 
Nottingham  Water  Works,  1  N.  &  P. 
480,  S.  C.6  A.&E.  355;  W.  W.  &D. 
166.  R.  V,  Lincoln's  Inn,  7  D.  &  R. 
368,  per  Holroyd,  J.  R.  v.  Worcester 
Canal,  I  M.  &  R.  533.  R.  v.  Chester 
(Ep.),  1  T.  R.  396.  R.  v,  Bristol  Dock, 
12  East,  429.  R.  «.  Coleridge,  1  Chit. 
592.  R.  o.  Clear,  7  D.  &  R.  893.  S.C. 
4  B.  &  C.  899.  Com.  Dig.  tit.  "  Manr 
(D.)  R.  f».  Norwich  Railway,  15  L.  J. 
N.  S.  24,  Q.  B.    S.  C.  3  D.  &  L.  385. 

(«0  R.  V.  Chester  (Ep.),  1  T.  R.  396, 
398.  R.  v.  Stafford  (Marquis),  3  T.  R. 
649.  R.  V.  Barker,  Burr.  1265.  R.  v. 
Eastern  Counties  Railway,  10  A.  &  E. 
543.    S.  C.  4  P.  &  D.  48.    R.  v.  Gam- 


378.  R.  V.  Treasury  Lords,  4  A.  &  E. 
286.  S.  C.  5  N.  &  M.  589.  R.  o.  Blooer, 
Burr.  1045.  R.  v.  Dursley,  (Church- 
wardens), 6  N.  &  M.  335.  '  S.  C.  5  A.  It 
£.  10.  R.  V.  Severn  Railway,  2  B.  & 
Aid.  646.  R.  ».  St.  Paul  (Parish),  1 
M.  &  R.  596.  R.  V.  Colchester,  2  T.  R. 
259.  R.  V.  Canterbury  (Archbp.),  8 
East,  2 1 3.  R.  v.  Dean  (Indosure  Comrs.), 
2  M.  &  S.  80.  Com.  Dig.  tit.  •*  ManT 
(A.  B.)  R.  9.  Ozenden,  1  Show.  263. 
R.  V.  Wheeler,  Cas.  t.  Hard.  100,  n.  (1) ; 
6  A.  &  E.  355.  S.  C.  1  N.  &  P.  480. 
R.  V,  Birmingham  Canal,  2  W.  Blac. 
708;  1  W.  Blac.  26,  n.  (o).  R.  o.  Cam- 
bridge (V.  C),  Burr.  1659.  R.  v.  Hop- 
kins, 1  Q.  B.  161.  S.  C.  4  P.  &  D.  550. 
R.  o.  Victoria  Park,  1  Q.  B.  288.  S.  C. 
4  P.  &  D.  639.  R.  0.  London  Railway, 
15L.  J.,  N.S.  42,  Q.  B. 

(ff)  R.  V.  Gamble,  11  A.  &  £.  69. 
S.  C.  3  P.  &  D.  123.  R.  ».  Pitt,  10  A. 
&  E.  272. 

(/)  R.  r.  Margate  Pier,  3  B.  &  A. 
223.  See  also  4  P.  &  D.  642.  S.  C.  1 
Q.  B.  291. 

(g)  Anon.,  12  "Mod.  666,  per  Holt, 
C.  J.  See  R.  v.  Barker,  Burr.  1265; 
Cas.  t.  Hard.  99,  si^^fia;  3  Bl.  Com.  110. 
See  infra,  "  Indieimentr 
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a  particular  remedy,  no  other  remedy  can  be  taken,  and  therefore, 
in  such  a  case  a  mandamus  will  not  lie  (A).  But  if  the  remedy  be  not 
equally  convenient  and  efficacious,  the  Court  will  grant  the  writ,  and, 
therefore,  where  commissioners  were  liable  to  an  indictment  for  not 
obeying  an  order  of  sessions,  it  did  not  prevent  the  interposition  of  the 
Court  of  B.  R,  by  mandamus  (t).  So  it  has  been  held  that  the  usual 
power  given  in  railway  acts  to  justices  to  allow  the  proprietors  of  land 
to  execute  works,  &c.,  on  refusal  of  the  company,  is  not  such  a  specific 
remedy  as  will  oust  the  Court  of  B.  R.  of  its  jurisdiction  to  command 
the  company,  by  mandamus,  to  execute  the  works  (j). 

The  above  principle  prevails  only  where  such  other  remedy  is  at- 
tainable, against  that  party  to  whom  the  mandamus  should  be  directed, 
not  where  the  purpose  is  to  call  forth  the  exercise  of  a  jurisdiction 
against  one  party  by  mandamus  to  another  (A). 

Whether  the  taking  a  private  security  be  a  remedy  sufficient  to 
negative  a  mandamus  was  raised,  but  not  settled  (Z). 

IC  however,  there  is  no  such  specific  legal  remedy,  the  Court  will 
grant  the  writ  (m).  So  if  it  be  doubtful  whether  there  be  another 
effectual  remedy  (n),  or  the  Court  does  not  clearly  see  its  way  to  one  {0)9 
the  writ  will  be  granted. 

The  general  principle  that  the  Court  will  not  grant  the  writ  where 
there  is  any  other  specific  legal  remedy  must  be  understood  sub  modo, 
for  if  the  other  remedy  be  obsolete  or  inconvenient,  as  in  the  case  of  an 
assize  for  an  office,  the  Court  will  grant  the  writ  (/>).  The  offices  to 
which  such  a  proceeding  is  incident  are  generally  such  as  ^e  created 

(A)  Stevens  «.  Evans,  Burr.  1157,  per  Aid.  646.    R.  v.  Wiltshire  Canal,  5  K. 

Dennison,  J.    R.  v.  Margate  Fier,  3  &  M.  34S.    S.  C.  3  A.  &  E.  483.    Dr. 

B.  &  A.  223.    In  re  Gateshead  (J.),  6  Askew's  case,  Burr.  2186,  2191.    R.  v. 

A.  &  E.  560,  n.  (a).  Blooer,    Burr.   1045.     R.    v.    Barker, 
(0  R.  V.  Dean  Indosure,  2  M.  &  S.  Burr.  1266,    R.  0.  Cambridge  (V.  C), 

80;  11  A.  &  £.  72.     S.  C.  3  F.  &  D.  Burr.  1659,  1660. 

123,  iuprdj  where  Lord  Denman,  C.  J.,  (n)  R.  v.  Nottingham  Water  Works, 

said,  that  It  was  thought  the  decision  in  1  N.  &  P.  480.    S.  C.  6  A.  &  E.  355. 

2  B.  &  A.  646  went  quite  far  enough.  8.  C.  W.  W.  &  D.  166 ;   2  B.  &  Aid. 

B.  V.  The  Bristol  Dock,  2  Q.  B.  64.  646. 

S.  C.  1  6.  &  D.  286.    R.  v,  Clarke,  1  (p)  R.  v.  Birmingham  (Rector),  7  A. 

D.  &  M.  690.    S.  C.  5  Q.  B.  887 ;  12  &  E.  259,  260. 

A.  &  £.  530;  Stra.  1082  ;  6  East,  356;  (p)  1  T.  R.  399 ;  3  T.  R.  650,  supra, 

and  4  A.  &  E.  286.    See  past,  24.  Anon,  Comb.  347 ;  Stra.  1082,  n.  (1). 

(7)  R*v- Norwich  Railway,  15  L.  J.,  R.  ».  Oxenden,  1   Show.  219;  Burr. 

N.  S.  24,  Q.  B.     S.  C.  3  D.  &  L.  385.  1265.    Bac.  Abr.  tit.  "  Mimr  (C.  2). 

(k)  Richards  v.  Dyke,  3  Q.  B.  267,  See  tit.  "  CMfge^'  (Master,  Bestora- 

per  Patteson,  J.  tioni).    See  also  Town  Clerk  of  Oxon's 

(I)  R.  V.  Dunley  (Churchwardens),  case,  Comb.  244.    R.  v.  Westminster 

6  K.  &  M.  337.     S.  C.  5  A.  &  £.  10.  (Dean),  Comb.  244 ;  3  T.  R.  652,  per 

(m)  R.  V.  Severn  Railway,  2  B.  &  Grose,  J. 
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by  letters  patent  (^).  Upon  this  point  the  Court  has  often  said,  in 
answer  to  those  particular  cases  in  which  an  assize  lies,  that  though  a 
party  has  such  remedy,  yet  it  is  now  obsolete,  and  therefore  an 
exception  has  been  made  in  those  instances  (r),  it  being  discretionaiy  in 
the  Court  either  to  grant  or  refuse  the  writ  in  such  cases  («). 

The  following  is  a  list,  alphabetically  arranged,  of  those  legal  farmuliB, 
the  existence  of  which,  as  prescribed  remedies,  bar  the  dispensation  of 
the  writ  of  mandamus : — 

Action.  Where  there  is  no  specific  legal  remedy,  the  Court  of  B.  R. 
will  grant  a  mandamus  to  enforce  the  general  law  of  the  land,  that 
thereby  justice  may  be  done.  But  where  an  action  will  lie  for  complete 
satisfaction  equivalent  to  a  specific  relief,  the  Court  will  not  so 
interfere  (^),  Thus,  where  A.  had  pulled  down  a  party  wall,  and 
thereby  destroyed  the  internal  decorations  of  his  next  neighbour's 
house,  and  afterwards  rebuilt  the  wall,  but  neglected  to  replace  the 
decorations,  the  Court  held  that  it  was  not  competent  for  the  person  so 
injured  to  enforce,  by  mandamus,  the  reinstatement  of  his  apartments 
under  stat  14  Geo.  3,  c.  78,  s.  41,  because  his  remedy  was  by  action  («). 
So  the  Court  has  refused  to  command  a  visitor  to  exercise  his  visitatorial 
power  over  the  temporalities  of  a  cathedral  church  concerning  the 
intermediate  profits  during  the  vacancy  of  a  stall,  such  being  a  matter 
proper  for  an  action  at  law  (v). 

It  has  been  decided  that  a  remedy  by  the  following  actions  is 
sufficient  for  the  Court  to  refuse  the  writ,  namely,  an  action  on  the 
case  (to),  or  special  assumpsit :  thus  it  was  refiised  to  compel  the  Bank 
of  England  to  transfer  stock,  because  such  action  was  the  proper  and 
specific  remedy  (or),  so  also  an  action  of  debt  (y),  or  those  of  traoer 

(q)  R.  V.  Chester  (£p.),  1  T.  B.  404.  tit.  "*  CampensatUm,''  {Ctrnpcaiy,) 
R.  V.  Severn  Railway,  2  B.  &  A.  646,  (u)  1  D.  &  L.  116,  s^^prd,    S.  C.  12 

648.    Seejwt,h/.5"Cyicff."  L.  J.,  N.  S.  818,  Q.  B. 

(r)  3  T.  B.  646.  (v)  B.  e.  Dunelmensem,  Borr.  567. 

(«)  B.  V.  Blooer,  Burr.  1048,  1046 ;  (w)  SavilFs  case,    Sid.  448.    B.  t^ 

8  T.  B.  661,per  Kenyon,  C.  J.  Chester  (Ep.),  1  T.  B.  898 ;  2  T.  B. 

(0  B.  r.  England  (Bank),  2  Doug.  188,  n.  (5).    B.  r.  England  (Bank),  2 

526.    B.  r.  Chester  (Ep.),  1  T.  B.  896.  Doug.  524.    B.  ».  Dr.  Askew,  Burr. 

B.  V.  Hopkins,  4  P.  &  D.  550.    S.  C.  1  2186.  B.  v.  Waterworks  (Nottingham), 

Q.  B.  550.    B.  r.  Severn  Bailway,  2  B.  1  N.  &  P.  485.    S.  C.  6  A.  &  E.  855. 

&  Aid.  648.    B.  o.  Ponsford,  1  D.  &  L.  Butsee  Stra.  1082.  Bac. Abr.tit.  '^jifaii.** 

116.    B.  V.  Stoke  Damerel,  5  A.  &  £.  C.  2.    See  tit.  «*  CoO^e,"*  (AfofCer). 
589.    S.  C.  1  N.  &  P.  56.    Ex  parte         (x)  Sayill's  case,   Sid.   448 ;  Dong. 

Bobins,  7  D.  566 ;  1  W.  W.  &  H.  578 ;  526,  wpra.  Com.  Dig.  tit.  *«  MmT  (B). 
8  Jur.  108.   B.  r.  York  (J.),  1  N.  &  M.  (y)  B.  ».  HuU  Bailway,  6  Q.  B.  76. 

111.    B.  o.  Whitstable  Fishery,  7  East,  S.  C.  8  Jur.  491.    8.  C.  18  L.  J.,  N.  S. 

858.    B.  V.  Hull  Bailway,  8  Jur.  491.  257,  Q.  B.   See  tii/hi,  "  Aet  WUkkM- 

S.  C.  19  L.  J.,  N.  S.  257,  Q.  B.    See  ti^,**  and  tit.  *'  Officer 
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or  detinue  (xr).  Thus  the  Court  of  B.  R.  will  refuse  to  grant  a  writ 
of  mandamus  to  command  the  delivery  up  of  muniments  belonging  to 
one  as  annexed  to  his  office,  against  one  not  claiming  them  ex  officio, 
for  the  former  may  bring  detinue  or  trover  for  them.  So  such  Court 
win  not  command  churchwardens  to  deliver  a  vestry  book  to  a  vestry 
clerk  (a). 

A  remedy  by  ejectment  is  ako  a  bar  to  the  issuing  of  the  writ  (ft).  And 
iu  the  case  of  an  office,  it  is  sufficient  to  bar  the  dispensation  of  the 
writ,  if  by  refusing  to  pay  the  fees  thereof,  or  by  bringing  an  action 
against  the  officer  if  he  take  them  (c),  the  title  to  the  office  may  be 
tried 

Amercemefit  A  remedy  by  amercement  has  also  been  held  to  be  a 
sufficient  remedy  to  discharge  the  writ  Thus,  a  rule  for  a  man- 
damus obtained  by  the  Conservators  of  the  Bedford  Level,  against 
persons  liable  ratione  tenures  to  repair  the  banks  of  the  Ouse,  was 
discharged,  on  a  preliminary  objection,  that  by  stat  15  Car.  2,  c.  17, 
the  applicants  were  Commissioners  of  Sewers,  and  might,  therefore, 
put  in  force  against  the  defendants  another  remedy,  namely,'  amerce 
those  who  neglected  to  repair  {d). 

Appeal  The  Court  will  not  grant  the  writ  if  there  be  a  remedy  by 
appeal  {e),  exclusively  vested  in  any  person  or  corporation  (/). 

Caee.  Where  the  sessions  have  granted  a  case  for  the  Court  of  B.  R. 
such  a  course,  in  general,  estops  an  application  for  a  mandamus  to 
command  such  sessions  to  hear  {g).  , 

Distress.  Where  there  is  a  power  to  distrain^  such  remedy  must  be 
resorted  to,  and  the  Court  will  refuse  to  interfere  in  any  case  for  which 

(z)  R.  V.  Hopkins,  1  Q.  B.  161.  S.  C.  (e)  R.  v.  Appleford,  2  Keb.  864,  per 

4  P.  &  D.  550.  Hale,  C.  J.  R.  ».  Cambridge  (U.),  8 
(a)  Anon.,  2  Chit  255.  Mod.  150.  S.  C.  Ld.  Raym.  1834.  S.  C- 
Ih)  R.  9.  Chester  (Ep.),  1  Wils.  209,  Stra.  557.    S.  C.  Fort.  202.    See  R.  v. 

per  Law,  C.  J.    R.  v.  Stainforth  Canal,      East  India  Company,  4  M.  &  S.  279. 
1  M.  &  S.  32.  R.  V.  Agardsley  (Manor),      R.  v,  Weolby,  Stra.  1259.    R.  r.  Harri- 

5  D.  19,  and  cases  there  cited.  son,  16  L.  J.,  N.  S.  33,  M.  C.    R.  v. 

(c)  R.  V.  Stoke  Damerel  (Minister),  Gray's  Inn,  1  Doug.  353.  R.  v.  Lincoln's 
5  A.  &  £.  589.  S.  C.  1  N.  &  F.  56 ;  2  Inn,  4  B.  &  C.  855.  Bac.  Abr.  tit. 
H.  &  W.  346.    Seeporf,  tit.  *'  Officer  «ilfa»."C.2.  Seetit. '' Quarter 8essum»r 

(d)  R.   ».  Gamble,  3  P.  &  D.  122.  (/)  Gude's  Cr.  Pr.  180. 

S.  C.  11  A.  &  E.  72.    And  see  5  A.  &         (g)  See    tit.    "  Quarter     Sessions^ 
E-  584.     S.  C.  1  N.  &  P.  56,  tupra.  {Case), 
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such  a  proceeding  is  an  available  remedy  (A):  and  where  a  remedy  as  by 
distress  is  expressly  given  by  act  of  Parliament,  it  seems  that  the  writ 
will  be  granted  to  command  the  issuing  of  such  distress,  notwithstanding 
there  may  be  a  remedy  by  indictment  (i). 

Ecclesiastical  Jurisdiction,  The  Court  cannot  interpose  and  grant 
the  writ,  where  its  object  is  purely  of  Ecclesiastical  jurisdiction  and 
remedy;  nor  correct  errors  in  its  proceedings.  Thus  it  lies  not  to 
command  the  admission  of  a  proctor,  nor  the  making  of  a  church-rate, 
independent  of  statute;  nor  as  to  the  mode  of  burial  of  dead;  the 
setting-up  of  bells ;  the  purchase  of  books,  vestments,  &c.,  necessaiy 
for  divine  service  (7),  for  the  Court  of  B.  R.,  being  without  judicial 
knowledge  on  such  subjects,  has  no  jurisdiction. 

Equity.  Where  a  l^ral  right  exists,  it  is  no  answer  to  an  appli- 
cation for  a  mandamus,  to  shew  that  there  is  also  a  remedy  in  equity ; 
for  when  the  Court  refuses  to  grant  the  writ,  because  there  is  another 
specific  remedy,  it  means  a  specific  remedy  at  law  (A). 

But  if  the  Court  of  Chancery  have  full  jurisdiction,  as  in  a  matter 
of  title  to  an  estate,  and  be  a  fitter  tribunal  for  the  investigation,  the 
Court  will  refuse  the  writ  Thus,  where  under  stat.  11  Geo.  4  &  1 
Wm.  4,  c  60,  s.  8,  the  Court  of  Chancery,  upon  a  Master's  report, 
made  an  order  declaring  that  the  heir  of  W.,  legal  tenant  in  fee  of 
copyhold  premises,  could  not  be  found ;  that  W.  held  as  trustee,  and 
that  B.  was  entitled  to  the  equitable  fee,  and  appointing  G.  trustee  to 
convey  or  surrender  the  legal  estate ;  the  Court  refused  to  command 
the  lord  by  mandamus,  to  accept  G.'s  surrender,  on  the  ground, 
assuming  the  statute  to  apply  to  copyholds,  that  the  Court  of  Chancery 
could  compel  the  performance  of  whatever  was  requisite,  and  was 
better  able  than  the  Court  of  B.  R.  to  regulate  the  rights  of  the 

(h)  R.  V.  London  Railway,  15  L.  J^  Coleridge,  2  B.  &  A.  806,  per  Abbott^ 

N.  S.  42,0.  B.  See  tit. ''Con^Mnuofum,**  C.J.    Lee  9.  Oxenden,  3  Salk.  229,  4 ; 

(Company).    See  tit/no, ''  Executon,^  1  Salk.  38,  6. 

(0  R.  V.  Hants  (J.),  1  B.  &  Ad.  658.  (k)  R.  o.  Stafford  (Marquis),  3  T.  R. 

R.  V.  Robinson,  Burr.  799,  and  cases  651,  652,  per  Buller,  J.;  8  East,  219. 

there  cited.    See  tit.  '*  Dislreu''  R.  v.  London  Assurance  Company,  5  B. 

(/)  See    tits.   "  Proctor,''  «  Church-  &  A.  901.     S.  C.  1  D.  &  R.  510.    R.  ». 

rate,''  ''Burial,''    ''Courts    Superior;"  Rennctt,  2  T.  R.  198.   R.  v.  Wliitstable 

(q.  b.)  ;  Sel.  N.  P.  1087, 11  th  edit.,  and  Fishery,  7   East,  353.    Bac  Abr.  tit. 

infra,  tit  '' Equity."    R,  r.  St.  Peters,  "Man."    See  also  Wilkins  o.  Mitdiell, 

5  T.  R.  364;  4  M.  &  S.  250.    R.  p.  3  Salk.  229.    S.  C.  Ld.  Raym.348,  and 

Taylor,  1  Bum's  Ecc.  Law,  258.    R.  v.  note.    See/wst,  tit  "Apflkation," 
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parties  (/).  So  also  as  the  examination  of  the  accounts  of  a  trading 
company,  may  be  effectually  entered  into  in  the  Court  of  Chancery, 
and  as  the  Court  of  B.  R.  is  a  very  unfit  tribunal  for  such  purpose,  such 
latter  Court  will  refuse  to  interfere  by  mandamus  with  such  a  case  (m). 

So  where  it  appears  by  the  affidavits  on  shewing  cause,  that  the 
right  respecting  which  the  mandamus  is  sought,  is  already  the  subject 
of  a  suit  in  equity  between  the  parties,  the  Court  will  not  interfere  and 
grant  such  writ  (n). 

While  upon  this  point,  a  few  words  may  be  advantageously  said 
as  to  the  important  subject 

Iam  pendem.  It  is  a  principle  of  law,  that  where  a  matter  is  in 
controversy  before  a  competent  jurisdiction,  the  Court  of  B.  R.  will 
not  interfere  by  mandamus  (o).  Such  a  fact  will,  therefore,  found  a 
good  return.  Thus,  where  a  mandamus  was  moved  for  to  license  one 
to  teach  in  a  school,  it  was  refused,  because  a  caveat  in  the  Spiritual 
Court  was  depending.  So  a  mandamus  to  swear  in  a  deputy  registrar 
of  the  Consistory  Court  of  York,  was  refused,  because  there  was  a 
niatter  in  the  case  in  controversy  in  Chancery  (/?) ;  but  on  die  contrary, 
where  the  matter  is  not  being  discussed  before  a  competent  tribunal, 
such  Us  pendens  will  not  form  a  good  return  {q). 

Error.  So  if  a  writ  of  error  lie,  the  Court  will  not  grant  a  man- 
damus (r),  as  it  is  a  specific  l^al  remedy. 

Execution.  Where  the  writ  of  ^  ^o.,  ecu  ta.,  &c.  are  applicable  as 
executions,  the  Court  will  refuse  the  writ  («).  Thu^  where  the 
prosecutor  seeks  only  the  payment  of  debt  and  costs,  for  this,  an 
execution  by  ^.  fa.  is  a  perfect  remedy  in  its  nature,  and  if  in  such  a 
case  the  writ  were  to  be  granted,  because  there  happened  to  be  no 

(0  B.  o.  Pitt,  10  A.  k  £.  272.    S.  C.  (p)  See  Yincent^s  case,  P.  13,  G.  1. 

2  P.  &  D.  385.     See  tit.  ""  Manor;'  (q)  R.  v.  Harris,  1  W.  Blac.  450. 

(Smrender).  S.  C.  Burr.  1420.    See  tit.  "  Reiumr 

(m)  R.  V.  England  (Bank),  2  B.  &  A.  (r)  Ex  parte  Morgan,  2  Chit.  250 ;  3 

620.    Seeiif  England;' (Bank),  A.  &  E.  721.    And  see  tit.  '' CaurU 

(n)  R.  V.  Wheelei:,  Cas.  t.  Hard.,  by  Inferior;'  (New  Trial,)  (Judgment,)  §fx, 

Lee,  98.    S.  C.  Cunn.  155.  R.  o.  Conjngham,  1  D.  &  R.  529.  S.  C. 

(o)  R.  V.  London  (Ep.),  1  Wils.  11.  5  B.  &  A.  885. 

S.  C.  Stra.  1192.    Anon.,  5  Mod.  374.  (s)  R.  o.  Victoria  Park,  1  Q.  B.  288. 

Bat  see  1  T.  R.  403,  citing  Stra.  893-6 ;  S:  C.  4  P.  &  D.  639.    R.  v.  Hull  Rail- 

Fitz.  194.  And  see  R.  o.  Wheeler,  Cas.  way,  13  L.  J.,  N.  S.,  Q.  B.,  257.    WU- 

t.  Hard.  100,  n.  (1) ;  7  Mod.  218,  citing  kins  v.  Mitchell,  2  Salk.  228.    S.  C.  Ld. 

Same's  ease,  6  Mod.  54.  See  tits. "« Ad-  Raym.  348.    See  post,  tit.  '« Company,'' 

mmiainaion,''  <«  WiU,"  (LUpendau).  (Execution), 
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chattels  seizable,  it  would  be  difficult,  on  priuciple,  to  refuse  it,  in  any 
case  where  the  sheriff  should  return  nulla  bona  (t). 

FeeSy  tcithholdinff.  Where  the  case  is  doubtful  on  the  merits,  and 
the  applicant  can  try  his  right  to  the  office,  &c.,  by  maintaining  an 
action  for,  or  withholding  the  fees  thereof^  the  Court  will  refuse  the 
writ  (tt). 

Feigned  Issue.  A*feigned  issue  when  prescribed  as  the  specific  legal 
remedy,  is  sufficient  to  prevent  the  granting  of  the  writ  (v). 

Indictment,  It  is  true,  as  before  stated  (to),  that  a  mandamus  will 
issue  where  there  is  a  legal  remedy,  in  cases  where  that  remedy  is  not 
so  convenient,  complete,  or  beneficial  as  a  mandamus  would  enforce, 
but  such  doctrine  is  applied  to  those. cases  only  where  the  remedy  b 
not  in  its  nature  so  complete,  without  reference  to  any  circumstances 
peculiar  to  the  case  in  which  it  might  be  used  (x).  Thus  a  mandamus 
has  been  granted  to  compel  a  corporation  to  reinstate  and  lay  down 
a  railway  constructed  under  the  authority  of  an  act  of  Parliament, 
although  an  indictment  would  have  lain  for  the  non-repair;  for  the 
only  direct  cfiect  of  an  indictment  in  such  a  case,  would  have  been  the 
punishment  of  the  defendants  by  fine,  and  not  the  procuration  for  the 
prosecutors  of  the  benefit  which  they  sought,  and  were  entitled  to  (y). 
So  in  all  cases  where  the  relief  is  sought  against  an  artificial  person  or 
corporation ;  for  if  it  be  convicted  upon  an  indictment,  the  Court  can 
only  impose  a  fine  upon  it,  which  fine  may,  it  is  true,  be  levied  by 
distress  upoii  its  tangible  property ;  yet  cases  may  occur  where  such  its 
property  may  be  so  small,  that  it  may  submit  to  the  payment  of  the 
fine,  and  still  not  do  the  thing  required.  In  such  a  case,  the  remedy 
is  clearly  neither  so  speedy  nor  so  efiectual  as  that  by  mandamus  (z). 

So  in  cases  in  which  commissioners  or  other  public  officers  are 
indicted  for  not  obeying  an  order  of  sessions  directing  them  to  do 
certain  public  acts,  as  to  set  out  a  road,  as  a  public  road,  an  indictment 
would  not  be  a  specific  remedy,  t.  e.  such  a  remedy  as  the  case 
demands ;  for  an  indictment  is  only  a  proceeding  in  pcenam  for  the 

(0  4  P.  &  D.  642.    S.  C.  1  Q.  B.  642.    S.  C.  1  Q.  B.  291,  per  Denman, 

291,  B.o.  Margate  Pier,  SB.  &  A.  22a.  G.J.    B.  o.  Nottingham  (Waterworks), 

(tt)  B.  V,  Stoke  Damerel  (Minister),  6  A.  &  £.  355.    S.  G.  1  N.  &  P.  480. 

5  A.  &  E.  584.    Ante,  p.  21.  (y)  B.  v.  Severn  Bailway,  2  B.  &  A. 

(»)  Bac.  Abr.  tit.  ''Man:*  G.  2.    B.  646.    B.  r.  Eastern  Counties  BaUway, 

0.  Street,  8  Mod.  99 ;  2  Ghitt.  255.  10  A.  &  E.  566.    S.  C.  4  P.  &  D.  48. 

(to)  Ante,  p.  19.  (z)  B.  o,  Severn  Bailway,  2  B.  &  A. 

(x)  B.  r.  Victoria  Park,  4  P.  &  D.  649.    See  ante,  p.  18,  19. 
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pasty  and  not  a  remedy  for  the  future,  and  therefore  not  so  efficacious 
a  remedy  as  mandamus  (a;. 

Again,  the  procedure  by  indictment  does  not  terminate  the  question, 
for  it  may  be  delayed  by  certiorari,  and  the  prosecutor  is  not  entided 
to  costs  from  the  county;  whereas  a  mandamus  is  afestinum  remedium  (i), 
and  the  Court  has  a  discretionary  power  as  to  the  costs  by  stat  1  Wm.  4, 
c  21,  s.  6  (c). 

So  where  an  indictment  is  merely  a  concurrent  remedy,  the  Court 
will  grant  the  writ  {d).  Thus  where  a  remedy  as  by  distress  is  expressly 
given  by  act  of  Parliament,  it  seems  that  a  mandamus  will  be  granted 
to  command  the  issuing  of  such  distress,  notwithstanding  there  may  be 
a  remedy  by  indictment  (e). 

The  test,  however  is^  whether  the  writ  or  the  indictment  is  the  more 
effectual  remedy  (f).  Therefore,  in  all  cases  where  an  indictment  is  a 
remedy  equally  convenient,  beneficial,  and  effectual  in  its  nature  as  a 
mandamus,  or  in  other  words  is  the  proper  remedy^  the  Court  will  not 
grant  such  writ  Thus  an  indictment  is  the  specific  remedy  to 
compel  the  repair  of  a  public  road,  and  for  such  purpose  is  a  remedy 
well  known  to  the  law,  and  in  constant  use  (y).  So  in  many  other 
cases,  the  remedy  by  indictment  has  been  treated  as  a  sufficient  and  a 
specific  remedy.  Thus  the  Court  of  B.  R.  will  not  grant  a  mandamus 
to  command  the  treasurer  of  a  county  to  obey  an  order  of  the  Court  of 
Quarter  Sessions,  there  being  no  collusion  on  the  part  of  such  sessions^ 
for  the  proper  remedy  in  case  of  his  refusal  to  obey  it,  is  by 
indictment  (A). 


(a)  2  B.  &  A.  649.    R.  v.  Dean  In-  (e)  R.  v.  Hants  (J.),  1  B.  &  Ad.  65S. 

doflure,  2  M.  &  S.  SO.    And  see  B.  t7.  R.  v.  Robinson,  Burr.  799,  and  cases 

Jejes,  5  N.  &  M.  104.    S.  C.  3  A.  &  £.  there  cited.    See  stq>ra,  <'  Distreur 

416,  where  it  is  stated  that  Lord  Ellen-  (/)  2  B.  &  A.  644 ;  5  N.  &  M.  104. 

boroogh— 2  M.  &  S.  SO— was  the  first  S.  C.  3  A.  &  E.  416.    R.  v.  Dean  Indo- 

who  settled  that  an  indictment  is  not  sure,  2  M.  &  S.  84. 

always  sufficient  to  withstand  a  manda-  (g)  See  tit.  ^ Highway^  {Setting  aid). 

mus ;  5  A.  &  E.  81 1.  n.  (h) ;  10  A.  &  E.  R.  r.  Chester  (Ep.),  1  T.  R.  404.    R.  v. 

^66.    S.  C.  4  P.  &  D.  48.  Severn  Railway,  2  B.  &  A.  648.    R.  9. 

(6)  See  p.  4,  n.  (ft).  Dean  Inclosure,  2  M.  &  S.  20.    R.  v. 

(c)  3  A.  &  E.  421.    See  tit,  "  CoBtar  Margate  Pier,  3  B.  &  A.  228.  Bac.  Abr. 

(<0  R.  0.  Severn  Railway,  the  autho-.  tit.  ^'Ma$L** 

rity  of  which  was  doubted  in  11  A.  &  E.  .  (A)  R.  o.  Jeyes,  5  N.  &  M.  101.  S.  C. 

69.    S.  C.  3  P.  &  D.  112;  2  B.  &  A.  3  A.  &  E.  416.-  R.  v.  Bristow,  6  T.  R. 

650.    R.  v.  Bristol  Dock,  2  Q.  B.  64.  168 ;  1  Chit.  660.    R.  v.  Johnson,  4  M. 

S.  C.  1  G.  &  D.  286,  289 ;  2M.  &  S.  84.  &  S.  515,  cited  inR.  v.  Payn,  1  N.  &  P. 

Ex  parte  Robins,  7  D.  566.     1  W.  W.  528.  S.  C.  6  A.  &  E.  392 ;  2  M.  &  S.  20, 

&  H.  578.    3  Jur.  103.  aqn-d.  See  tit.  "  Comity^'  {Treawrer). 
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Quare  Impedit  It  is  clearly  settled,  that  if  a  quare  impedit  lie,  and 
be  the  proper  remedy,  a  mandamus  does  not,  and  will  therefore  be 
refused  (t).  Thus  it  has  been  refused  to  command  a  bishop  to  license 
the  curate  of  an  augmented  curacy  where  there  is  a  cross  nomination, 
because  the  party  has  another  specific  legal  remedy  by  quare  impedit  {j). 
So  on  a  commission  of  charitable  use,  it  was  agreed  between  the  lord 
of  the  manor  of  A.  and  the  inhabitants  of  W.  within  the  manor,  that 
certun  copyhold  lands  should  be  let  for  the  maintenance  of  a  stipendiaiy 
curate  of  the  chapel  of  W.,  to  be  nominated  by  a  majority  of  the 
inhabitants,  and  to  be  allowed  by  the  said  lord,  and  by  him  presented 
to  the  ordinary  for  a  license  to  preach ;  the  usage  of  nominating,  &a 
had  been  pursuant  to  the  agreement;  the  lord  having  refused  to  allow 
and  present  the  nominee  of  a  majority  of  the  inhabitants,  the  latter 
prayed  a  mandamus,  which  the  Court  of  B.  R.  refiised,  holding  that 
their  right  was  either  a  mere  trust,  and  th^n  their  remedy  was  in  equity, 
or  a  legal  right,  and  properly  the  subject  of  quare  impedit  (A).  In  one 
case,  however,  the  writ  was  granted  to  admit  to  a  canonry;  but  it  does 
not  appear  that  there  was  a  disturbance  of  the  right  of  patronage  (J). 

Quo  warranto.  The  Court  will  refuse  to  grant  the  writ  of  mandamus 
if  it  appear  that  the  aj^licant  has  a  remedy  by  information  in  the 
nature  of  a  quo  warranto.  Thus  a  rule  for  a  mandamus  to  admit  a 
recorder  was  refused,  because  it  appeared  there  was  a  recorder  defacto^ 
and  therefore  that  the  applicant  had  such  a  remedy  (m).  For  the 
consequence  of  granting  a  rule  in  such  a  case,  would  be  that  a  second 
person  would  be  admitted  to  an  office  already  filled  by  another,  both 
claiming  to  be  duly  elected  (n).  So  where  persons  declared  to  be  duly 
elected  municipal  officers  have  accepted  the^office,  and  made  the  proper 

(0  R.  o.  Chester  (Ep.),  1  T.  R.  896,  399,  n.  (d).  B.  v.  Chester  (£p.),  1 T.  B. 

899,  n.  (d)  ;  Stra.  1082.    B.  o.  Stafford  896,  and  Powell  v.  Kilbum,  3  Wilt. 

(Marquis),  3  T.  B.  649.  B. ».  St.  Peter's  ^5,    But  see  Bac  Abr.  tit  «  AfoH." 

Exeter,  12  A.  &  E.  527.    S.  C.  4  P.  &  C.  2.    See  tit. "  Canansr 
D.  252.  See  tits.  »  Canons,''  "  Curacy,''         (m)  B.  v.  Colchester  (Mayor),  2  T.  B. 

(Augmented,)  (Perpetual.)  259.    B.  ».  Winchester  (Mayor),  7  A. 

0")  1  T.  B.  396,  eupra.    Com.  Dig.  &  E.  220.    S.  C.  2  N.  &  P.  274.    B.  v, 

tit.  "  Man,"  (B.).  Bac  Abr.  tit  "  Man,"  Oxford  (Mayor),  1  N.  &  P.  479.    S.  C. 

C.  2.    See  tit. ''  Curacy,"  (Augmented).  6  A.  &  E.  349.   B.  v.  Beedle,  3  A.  &  E. 

.  (k)  B.  V.  Stafford  (Marquis),  3  T.  B.  467.    B.  o.  Chester  (Mayor),  1  M.  &  S. 

646.    See  tit.  "  Trust."  102.    B.  v.  Atwood,  4  B.  &  Ad.  481, 

(0  Clarke  v.Sanim(Ep.),  Stra.  1082.  482,  and  cases  there  dted.    Bac  Abr. 

The  authority  of  this  case  is  questioned  tit  "Ifiw."  C.  2.    See  tit  ^Recorder." 
in  a  note  to  the  8rd  edition,  and  also         (n)  B.  v.  Bedford  Lerel  (Corp.),  6 

denied  in  Bowell  v.  Milbank,  1  T.  B.  East,  360. 
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declaration ;  it  then  being  prhnd  facie  full,  tbej  can  only  be  removed 
by  a  4fuo  warranto  information ;  therefore  a  mandamus  does  not  lie  to 
admit  other  candidates  who  are  alleged  to  have  had  the  majority  of 
votes  (0)9  unless  such  election  be  clearly  void  {p).  So  if  a  party  have 
been  ousted  of  an  office  by  the  elecdon  of  another  person  to  that  office 
(the  election  not  being  merely  colorable),  but  primd  facie  btmdjkkf  hia 
remedy  is  not  by  mandamus,  but  by  an  information  in  the  nature  of  a 
qito  vMnranto  (q).  For  if  the  election  be  merely  doubtful,  and  therefore 
fit  to  be"  tried  upon  an  information  in  the  nature  of  a  quo  warranto^  the 
Court  ought  not,  nor  will  it  grant  a  mandamus ;  but  if  it  be  a  mere 
colorable  election,  and  clearly  void,  it  ought  to  and  will  grant  it  (r). 

There  are,  however,  numerous  cases  in  which  the  Court  has  granted 
a  mandamus,  notwithstanding  a  remedy  existed  by  qno  warranto  in- 
formation (f).  Thus,  if  one  be  ousted  from  an  office  and  another 
elected  in  his  stead,  and  such  election  be  merely  colorable,  a  mandamus 
will  go  to  permit  the  ousted  party  to  exercise  his  office:  but  as  the  law 
holds  such  colorable  election  to  be  void,  the  mandamus  will  not  be  to 
restore  but  to  permit  the  exercise  of  the  office  (t). 

The  Court  will  however,  in  some  cases,  grant  a  mandamus,  although 
the  title  of  the  officer  to  whom  the  mandamus  is  directed  is  questioned 
by  the  pendency  of  an  information  in  the  nature  of  a  quo  warrawto^  for 
it  may  be  collusive ;  but  if  the  prosecutor  of  the  quo  warranto  be  also 
the  apphcant  for  the  mandamus,  it  is  otherwise  (ti).  It  seems  also,  that 
it  has  been  considered  that  a  ^z^otoarranto  information  and  a  mandamus 
may  be  concurrent  remedies  (v). 

I^  however,  a  quo  warranto  does  not  lie,  then  mandamus  will  (to). 


Quality  of  Proeecutai^s  Right  to  the  Writ 

The  prosecutor  must  be  clothed  with  a  clear  legal  {x)  and  equitable 

(o)  2  K.  &  P.  274.    S.  C.  7  A.  &  E.  (0  R.  ».  Oxford,  6  A.  &  E.  349.  S.  C. 

215,  supra.    R.  0.  Derby  (Conncillon),  I  K.  &  P.  474,  and  cases  there  cited. 

2  N.  &  P.  589.    S.  C.  7  A.  &  E.  419.  R.  v.  Colchester  (Mayor),  2  T.  R.  260. 

{p)  See  tit.  *•  Oj^ce,"  (JSlecHori).  (u)  R.  v.  Grampond  (Mayor),  6  T.R. 

Iq)  R.  V.  Oxford  (Mayor),  1  N.  &  P.  301,  302,  and  see  R.  v.  Dr.  Hay,  Burr. 

479.    8.  C.  6  A.  &  £.  349,  per  Cole-  2295. 

ridge,  J. ;  4  T.  R.  699  ;  3  A-  &  £.  467,  (v)  R.  v.  Bedford  Level,  6  East,  367, 

supra.    See  tit.  '*  Office"  (Etecttan).  per  Lawrence,  J.,  and  see  2  B.  &  A. 

(r)  R.  V.  Banks,  Burr.  1454.    R.  v,  649.    See  '' IwUetmefO,'*  p.  25. 

Colchester  (Mayor),  2  T.  R.  260.    See  (to)  3  A.  &  £.  472,  supra. 

tit. '«  Office,''  (Election.)  («)  R.  0.  Nottingham  Water  Works, 

(«)  R.  V.  Stoke  Damerel  (Minister),  1  N.  &  P.  480.    S.  C.  6  A.  &  E.  355 ; 

1  K.  &  P.  57.    S.  C.  5  A.  &  E.  584.  W.  W.  &  D.  166.    R.  v.  Lincoln's  Inn, 
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right  to  something  which  is  properly  the  subject  of  the  writ  (y),  as  a 
legal  right  by  virtue  of  an  act  of  Parliament  (z). '  But  whatever  the 
quality  of  the  right  may  be,  the  Court  will  see  it  clearly  substantiated 
by  affidavits  before  they  will  grant  the  writ  (a),  and  if  they  are  not  so 
satisfied,  they  will  refuse  it  (b).  Thus  where  a  charter  does  not  require 
the  members  of  a  corporation  to  be  resident,  the  Court  will  not  by 
mandamus  command  such  corporation  to  meet  and  consider  the 
propriety  of  removing  from  their  offices  the  non-resident  corporators, 
unless  their  absence  has  been  productive  of  some  serious  inconve- 
nience (c).  So  where  a  decree  in  (Chancery  had,  in  1741,  declared  the 
right  of  voting  to  be  in  those  inhabitants  who  paid  rates  and  assessments ; 
and  the  usage  since  that  decree  had  been  in  accordance  with  it;  an 
election  having  been  made  by  such  inhabitants,  at  which  the  votes  of 
non-rated  inhabitants  were  tendered  and  refused,  the  Court  refused  to 
grant  a  mandamus  for  a  new  election,  as  the  parties  applying  for  it  had 
made  out  no  case  to  shew  that  the  term  'inhabitants"  used  in  the 
charter  had  a  wider  signification  {d). 

The  prosecutor  must  fulfil  every  legal  requirement  necessary  to  the 
obtaining  of  such  writ  («). 


7  D.  &  B.  368,  per  Hoboyd,  J.  R.  v. 
Worcester  Canio,  1  M.  &  R.  533.  R.  v. 
Chester  (£p.),  1  T.  R.  396.  R.  v. 
Bristol  Dock,  12  East,  429.  R.  v.  Cole- 
ridge, 1  Chit.  592.  R.  v.  Clear,  7  D.  & 
R.  393.  S.  C.  4  B.  &  C.  899.  Com. 
Dig.  tit.  ''  ManT  (D).  R.  o.  Jotham, 
3  T.  R.  575.  R.  v.  Bridgewater,  1  K 
&  P.  466.  S.  C.  6  A.  &  £.  839.  R.  v. 
Stafford  (Marquis),  3  T.  R.  651.  R.  v. 
London  Assurance  Company,  5  B.  &  A. 
901.    R.  o.  Portsmouth  (Mayor),  3  B. 

6  C.  152.  S.  C.  4  D.  &  R.  767.  R.  v. 
West  Looe,  (Mayor),  3  B.  &  C.  677. 
S.  C.  5  D.  &  R.  590.  R.  o.  Barnard's 
Inn,  5  A.  &  £.  24.  R.  v.  Canterbury 
(Arohbp.),  8  East,  216.  Ex  parte  King, 

7  East,  90.  R.  o.  North  Riding  (J.), 
2  B.  &  C.  290.  R.  V.  Eastern  Counties 
Railway,  10  A.  &  E.  557.  S.  C.  4  P.  & 
D.  48.  As  to  the  applicants  for  the 
writ,  see  tit.  "  Application,^*  post, 

Of)  R.  V.  Wheeler,  Cas.  t.  Hard.  100. 


S.  C.  Cunn.  155.  R.  v.  Stafford  (Mar- 
quis), 3  T.  R.  646.  R.  v.  Chester  (Ep.), 
1  T.  R.  396.  R.  o.  Chester  (Ep.),  1 
W.  Bl.  25,  n.  (o).  R.  v.  Ottery  St. 
Mary,  3  G.  &  D.  383.  S.  C.  4  Q.  B. 
157.  R.  r.  West  Riding  (J.),  3  N.  & 
M.  88.  Ex  parte  Ricketts,  4  A.  &  £. 
999.    S.  C.  6  N.  &  M.  523. 

(z)  R.  9.  Treasury  Lords,  4  A.  &  £. 
981.    See  tit.  ''Act  of  PaHiament'* 
.   (a)  R.  V.  Heyward,  1  M.  &  S.  628 ; 
see  post,  tit.  **  AppUcaium^  (Affidaxnts), 

(b)  9  A.  &  E.  339,  n.  (a). 

(c)  R.  0.  Portsmouth  (Mayor),  3  B. 
&C.  152.    S.  C.  4  D.  &  R.  767. 

(<0  R.9.  Sandford  (Governors),  1  N. 
&  P.  328.     See  tit.  '*  Charter^ 

(e)  R.  V.  Bond,  6  A.  &  E.  905.  R.  v. 
Bath  (Recorder),  9  A.  &  E.  874.  S.  C. 
1  P.  &  D.  622.  R.  V.  Deptford  Pier,  1 
P.  &D.128.  S.  C.8A.  &E.  910;  see 
post,  tit.  ^  AppUcation,^ 
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Of  those  subject  to  the  WriL 

The  applicant  must  not  only  shew  that  he  is  both  legally  and 
equitably  entitled  to  some  right  properly  the  subject  of  the  writ,  but 
must  shew  that  it  is  legally  demandable  from  the  person  to  whom  such 
writ  must  be  directed  (/),  otherwise  the  Court  will  refuse  to  interfere; 
and  although  the  Court  is  aware  of  the  extreme  inconvenience  of 
obliging  a  prosecutor  to  seek  his  relief  in  a  Court  of  Equity ;  yet  it 
will  refuse  the  writ  if  it  entertain  a  doubt  whether  the  defendants  have 
l^al  capacity  to  fulfil  the  writ  {g).  t 

(/)  Ante,  p.  27.    R.    r.    Liverpool  Kent  (J.),  9  B.  &  C.  287.    R.  r.  Dol- 

(Cnstoms),  2  M.  &  S.  22S.    R.  v.  Hey-  geUy  Union,  8  A .  &  E.  561.     S.  C.  3  N. 

wood,  1  M.  &  S. 623.  R.  ©.Exeter (Ep.),  &  P.  542.    R.  v,  Patrick,  2  Keb.  172, 

2  East,  464.    R.  v,  Denbighshire  (J.),  per  Keeling,  C.  J.    See  fhrther  as  to 

14   East,  284.    R.  v.  London   (Ep.),  those  against  whom  the  writ  may  be 

1  WUs.  11.    R.  17.  Field,  &c.,  4  T.  R.  obtained,  ;)Otf^  tit.  '' Apphcaiian:' 
125.    R.  V.  London  (Ep.),  1^  T.  R.  331.  (g)  R.  v.  Lord  Godolphin,  8  A.  &  E. 

R.  V.  Lincoln's  Lm,  4  B.  &  G.  859.  S.  C.  347.    S.  C.  3  N.  &  P.  488.    See  also 

7  D.  &  R.  365.    R.  v.  London  (Ep.),  R.  o.  Middlesex  (J.),  9  A.  &  E.  540. 

12  East,  420;  Lord  Raym.   1205.    In  S.  C.  1  P.  &  D.  402.     See  post,  tit. 

Re  Baron  de  Bode,  6  D.  789.    R.  v.  ""AppUcatumr 


2nd  The  Subjects,  alphabetically  arranged^  as  to  which  the  Writ  has 
been  either  granted  or  denied. 

The  following  is  an  alphabetical,  and,  it  is  presumed,  a  complete 
series,  of  the  subjects  which  have  'from  time  to  time  been  decided  by 
the  Court  of  B.  R.,  to  be  either  within  or  without  the  jurisdiction 
of  the  writ  of  mandamus.  It  is  trusted  that  the  series  will  be  found 
useftil  to  the  practitioner,  as  thereby  he  will  be  enabled  to  ascertain  at 
once,  how  far  the  Court  has  dispensed  or  refused  the  writ,  as  to  any 
subject  respecting  which  the  interference  of  the  Court  has  been 
asked : — 

Abbot].  Restoration. — It  does  not  lie  to  restore  an  abbot  (a).  Id  fact 
it  has  never  been  granted  for  an  abbot,  because  he  was  an  ecclesiastical 
corporation,  and  had  a  proper  visitor,  whose  office  has  now  devolved  upon 
the  archbishop  (fi). 

(a)  R.   V.  London  Waterworki,   1  Ler.  (ft)  See  Leigh*!  cafe,  3  Hod.  334.    a  C. 

123,  per  Wyndham,  J.    See  tita.  '*  Mmtk,"      mom.  R.  v,  Lee,  &e.,  1  Show.  352,  per  Holt, 
•<  KmghiB  Ikmpktr,'*  «  PKor.**  C.  J.    See  pott,  tit.  *<  Firitor.** 
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It  seems,  however,  that  formerly  the  writ  would,  in  such  a  case,  have 
been  granted  on  account  of  the  undefined  jurisdiction  of  the  writ  (c). 

Absolution].  It  has  been  granted  to  command  a  bishop  to  absolve  an 
excommunicated  person  (d).  Thus  where  one  excommunicated  wished  to 
conform  to  the  orders  of  the  Church  and  to  obedience,  but  the  Ecclesiastical 
Court  refused  to  receive  him,  the  Court  of  B.  R.  granted  him  this  writ, 
commanding  such  inferior  Court  to  assoil  him  (e). 

Accounts,  &c.]  See  titles  Bank  of  England;  Books,  Sfc. ;  Churchwarden 
{accounts) ;  Company  {accounts,  ^-c.) ;  Constable  (accounts) ;  Overseer 
{accounts). 

Act  of  Parliament].  It  is  a  general  rule,  that  wherever  an  act  of 
Parliament  gives  power  to,  or  imposes  an  obligation  on,  a  particular  person^ 
to  do  some  particular  act  or  duty,  and  provides  no  specific  legal  remedy  on 
non-performance,  the  Court  of  B.  R.  will,  in  order  to  prevent  a  fiiUure  of 
justice,  grant,  ex  delntojusiUia,  a  mandamus  to  command  the  doing  of  such 
act  or  duty  (/).  But  the  Court  will  not  command  as  to  the  manner  in  which 
such  act  shall  be  done  (g). 

So  it  lies  to  command  the  performance  of  an  act  or  duty  prescribed  by  a 
local  act,  whatever  its  kind  or  nature  may  be,  unless,  as  before  stated,  it  be 
the  subject  of  a  legal  remedy  (A). 

It  lies  also  to  command  the  due  execution  of  the  powers  of  a  local  and 
personal  act,  which  cannot  be  compelled  by  any  specific  legal  remedy  (t)  as 
to  hear  the  adjournment  of  an  appeal. 

In  these  and  the  like  cases,  however,  the  Court  is  very  astute  in  seeing 
to  its  jurisdiction  (J),  because  as  on  the  one  hand  much  mischief  might 
ensue  if  the  Court  should  improvidently  enjoin  the  performance  of  things 
impracticable  or  improper,  so  on  the  other  there  is  no  higher  duty  cast  upon 

(e)  Middletoii't  case,  1  Sid.  169,  per  99;  Burr.  2189.  See  tits.  **  ArbknOor;* 
Windham,  J.     See  pott,  tSt.  '^  M<mk,^  <'  Chwth,**  (Ratt  in  nature  of  Churek-raie). 

(d)  Anon.,  3  BoUe,  107.    Com.  Dig.  tit  (si)  AnU,  n.  (/). 

"  Mom."  (A.).    See  poU,  tit.  "  Bishop."  (A)  R.  e.  Paddtngton  Vcstiy,  9  B.  &  C. 

(e)  Per  Montague,  C.  J.  Parish,  &c.,  St.  456.  R.  v.  Eastern  Counties  Railway.  10 
Balannce  case,  PaL  51.  See  Nat  Brer,  de  A.  &  £.  543.  8.  C.  4  P.  &  D.  48.  R.  v. 
Cantione  admittenda.  See  also  R.  v.  Patrick,  St.  Pancras,  3  A.  &  £.  535.  S.  C.  5  N.  &. 
2  Keb,  165,  per  Moreton,  J.,  and  2  Inst.  M.  222.  R.  v.  Bristol  Dock,  1  6.  &  D.29I. 
623,  for  refusing  to  assoil ;  2  Keb.  168,  per  S.  C.  2  Q.  B.  64.  R.  e.  Tork  Railway,  14 
Twisden,  J. ;  Dr.  &  St  118.  L.  J.,  N.  S.  277,  Q.  B.,  (to  make  watering 

(/}  Bac.  Abr.  tit  **  Man."  (D.).     R.  v,  places  for  cattle.)    See  4  Jur.  1060. 

Jeyes,  3  A.  &  £.  421.  R.  r.  London  (Ep.),  (0  R.  e.  Kent  (J.),  6  Bl  &  S.  258.  See 

l\rils.l3.     S.  C.  Stra.1192.     And  see  R.  post,  iiL  "  Quarier  SemtiontriAppeal.) 

V.  Middlesex  (J.).  1  Wils.  125.   R.  v.  Cum-  (j)  ^^'f  ?-  10.  R. «.  Greene,  6  A.  ft  E. 

hfitUnd  (J.),  i  M.  ft  &  196.    R.  e.  Derby-  548.    &  C.  1  N.  ft  P.  631.     R.  ei  Hey. 

shire  (J.),  4  T.  B.  468.    R.  v.  St  Pucru.  wood,  1  M.  ft  S.  624.    See  pooi,  tit  *«  4p. 

6  Jur.  391 ;  Bull.  N.  P.  199 ;  Cas.  t.  Hard.  pKeaHon," 
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the  Court  of  B.  B.  than  to  exercise  a  vigilant  control  over  persons  entrosted 
with  large  and  extensive  powers  for  public  purposes,  and  to  enforce  within 
reasonable  l>ounds,  the  exercise  of  such  powers  in  compliance  with  such 
purposes,  and  the  more  so  where  there  is  no  other  specific  legal  remedy  (A). 

They  who  come  ibr  and  obtain  acts  of  Parliament,  such  as  Railway 
Acts,  do  in  effect  andertoke  that  they  will  do  and  submit  to  whatever  the 
Legislature  empowers  and  commands  them  to  do»  that  they  will  do 
nothing  else ;  and  that  they  will  do  and  forbear  all  that  they  are  thereby 
required  to  do  and  forbear,  as  well  with  reference  to  the  interests  of  the 
public  as  to  the  interests  of  bdividuals  (/). 

There  are  also  many  cases  in  which  a  mandamus  b  granted,  as  where  a 
thing  necessary  for  the  public  safety  is  to  be  done  under  an  act  of  Parlia- 
ment (m). 

The  (>>urt  has  not,  however,  any  power  to  grant  a  writ  to  supply  a  canu 
omissus  from  an  act  of  Parliament  (n).   . 

An  act  of  Pariiament,  the  object  and  effect  of  which  is  merely  to  confirm 
private  statutes,  will  not  warrant  a  mandamus  (o). 

The  Court,  will,  by  mandamus,  command  an  inferior  Court  to  exercise  all 
jurisdictions  conferred  upon  it  by  act  of  Parliament.  Thus  where  the  Court 
of  Quarter  Sessions  decided  not  to  rate  the  wages  of  millers  on  the  erroneous 
supposition  that  the  act  giving  it  jurisdiction  merely  authorized  it  to  rate 
the  wages  of  husbandmen,  the  writ  was  granted  (p).  So  also  the  Court  will 
grant  a  mandamus  where  justices  misread  a  compensation  clause  in  a  local 
act  as  to  the  extent  of  costs  to  be  allowed,  or  any  other  essential  matter  (7). 

And  the  Court  will  grant  the  writ,  &c.,  for  the  performance  of  such  power 
or  duty,  although  the  act  impose  a  penalty  on  non-performance.  Thus  as 
upon  the  stat.  11  Geo.  1,  c.  18,  so  upon  the  act  of  Parliament  that  mayors 
of  corporations  should  atteud  at  corporate  assemblies,  a  mandamus  is  always 
granted,  notwithstanding  the  penalty  (r).  So  the  writ  will  be  granted  to 
command  justices  to  hear  an  information  properly  laid  under  a  penal 
statute  («). 

But  the  Court  will  not  command  the  doing  of  an  act  which  interferes 


(ib)  B.  •.  EMtem  Gonntiet  Railway,  10  W.  Blac.  24;  8.  C.  1  Wils.  206.    R.  9. 

A.  &  E.  546.    8.  C.  4  P.  &  D.  48.    See  Bngg,  M.  9  Geo.  2,  there  cited. 

dL  "  RaUwa^B,"  ptmt.  (p)  R.  v.  Kent  (J.),  14  East,  395,  also 

(0  2  P.  &  D.  656.    Blakemofe  e.  Gla-  cited  in  R.  e.  Treaanry  Lords,  2  P.  &  D. 

noiKansiure  Canal,  I  M.  &  K.  154.     R.  ir.  504.    See  tit.  **  Court,**  (Inferior),  pott. 

Cnmberworth,  3  B.  &  Ad.  108.  Lee  e.  Mil.  (9)  R.  e.  Toi^  (J.),  1  A.  &  £.  828.  S.  C. 

B0r,  2  M.  &  W.  824.  3  N.  &  M.  685,  dted  in  R.  e.  Treasory 

{m)  R.  9.  Ooe  Bank  Commissionefi,  3  Lords,2P.&D.  504.    Seetit.  ^^CSm^mmo. 

A.  &  £.  544.     R.  e.  Gamble,  11  A.  &  E.  tian,"  pool. 

556.    See|NMCttt«i>ni«iMi^"  Tr)  R.  r.  E?«ret,  Caa.  t  Hard.  26L 

(it)  Bagg'a  case,  11   Co.  93  h.     R.  ».  (t)  J?«|wrt»  Williams,  4  Jar.  17 L    B.9. 

RadiioffBhhe(J.),  15  L.  J.,  N.  a  151,  M.  C.  Jukes,  8  T.  R.  625.     See  tit  ••  Qomiot 

<o)  R.  V.  Chaster  (Ep.),  M.  9  Geo.  2 ;  1  StuumM,*"  fJntHeti). 
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with  a  statatorj  protection  {t),  nor  to  command  the  execution  of  one  par- 
ticular part  only  of  a  power  given  by  an  act  of  Parliament  (u). 

.   AppUciUian, — Those  for  whose  benefit  a  statute  is  made,  although 

not  specifically  named,  should  be  the  parties,  applicants  for  the  mandamus  (v). 
Thus  the  Court  granted  a  mandamus  to  appoint  overseers  for  a  hamlet  upon 
an  affidavit  that  there  were  poor  belonging  to  it,  notwithstanding  that  the 
Stat.  13  &  14  Car.  2,  c.  12,  does  not  empower  any  individual  to  enforce  the 
appointment  (it). 

The  application  to  enforce  an  act  of  Parliament  is,  for  the  most  part,  ex 
debUo  jusHHa  (x).  But  the  Court  of  B.  R.  will  not  grant  a  mandamus  to 
command  commissioners  appointed  under  a  local  act,  neither  on  the  appli- 
cation of  a  company  ordering  them  to  perform  a  contract  made  with  the 
company,  nor  on  the  application  of  certain  rate  payers  ordering  them  to 
provide  for  the  execution  of  the  powers  under  the  act ;  where  no  incon- 
venience is  being  sufiered  by  the  inhabitants  (y). 

It  is,  however,  no  ground  for  refusing  the  writ,  that  the  period  of  time 
referred  to  in  the  powers  of  the  act  of  Parliament  under  which  the  defendant 
should  have  acted,  has  expired  {z). 

Administkation,  Lbttebs  of].     This  title  is  arranged  as  follows : — 

.  35 

-  36 

-  86 

-  36 


],  token  granted, — The  Court  of  B.  R.  had  always  been  in  the 

constant  habit,  in  cases  of  complete  intestacy,  of  commanding  by  mandamus, 
the  due  granting  of  letters  of  administration  (a).  But  the  Court  will  not 
thus  interfere  except  where  the  party  applying  is  entitled  to  the  letters  by 
act  of  ParUament,  or  where  there  has  been  unreasonable  delay  in  the  pro- 


(<)  R.  V.  Ifiddleiex  (J. ),  9  A.  &  E. 540.  penaaHon,"  (  CoH^umy,  jij^eaHom,) 

8.  C.  1  P.  &  D.  402.    R.  V.  Northwich  .      (a)  3  Bl.    Com.  111.      Bac    Abr.  tit, 

Styings'  Bank,  9  A.  &  E.  729.     8.  C.  1  P.  <<  Man."  (D.)    Offlej  e.   Best,  2  Keb.  243, 

&  D.  477.  citing  Frencbe's  case,  H.,  22  Gar.  I.    Fen- 

(«)  R.  o.  Binningbam  Canal,  2  W.  Blac.  wick  r.  Agar,  M.  1658,  where  a  mandamut 

708.  for  such  purpose  was  granted^  as  it  is  said 

(v)  R.  ».  Camberland,  1  M.  &  8.  193.  und  voee;  also  citing  The  Countess  of  Beik- 

(w)  1  M.  &  8.  193.  R.  o.  Westmoreland,  shire's  case.  Anon.,  Holt,  656^  5  Mod.  374; 

1  Wils.  138.    R.  o.  Kent  (J.),  14  East,  395.  1  Salk.  260,  251.    And  see  8.  C.  2  Keb. 

(g)  AnU^  p.  30,  n.  (/),  and  pott,  tit.  393.     8.  C.  1  Ler.  187.   Dunkin  v.  Browii» 

•*  AppHeatum,"  3  Keb.  350;  Williams,  Exors.  335.    Trenu 

Or)  R.  9.  Cheltenham  (Commissioners),  4  PL  Cor.  601,  where  see  form  of  writ    8ee 

Jar.  1060.    See  pati,  tit.  -  Contract,"  tit  *<  WUL" 

(«)  8  A.  &  JB.  911 ;  and  see  tit  *•  Cbm- 
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cecdmgs  (^),  together  with  a  refusal  by  the  Spiritual  Court  to  grant  them  (c). 
But  when  either  of  these  circumstances  occurs,  the  Court  of  B.  R.  will 
command  the  granting  of  the  letters  to  those  entitled  to  have  them,  as  to 
the  next  of  kin  (J),  on  a  suggestion,  as  before  stated,  of  intestacy  (e). 

And  it  will  be  granted  as  well  to  command  the  ordinary  (/)  as  the 
prerogative  or  other  Ecclesiastical  Court  (g). 

But  as  the  ordinary,  &c.,  has  in  some  cases  the  proper  right  and  discretion 
of  judging  of  the  fitness  of  the  person  to  whom  he  will  grant  administration, 
and  as  such  person  is  only  to  be  considered  a  trustee  of  the  assets  without 
having  any  profitable  interest  (A),  the  mandatory  part  of  the  writ  in  those 
cases  merely  commands  a  grant  of  letters  of  administration  according  to  the 
statute.  Thus,  as  the  statute  enacts  that  it  must  be  granted  to  the  widow 
or  next  of  kin,  so  it  follows  that  it  may  be  granted  to  either  in  the  discretion 
of  the  ordinary,  &c*  But  if  the  widow  renounce  (t),  or  there  be  no  widow, 
Aen  the  next  of  kin  are  entitied  ex  debUojuHitue  (»,  and  on  being  refused, 
&c.,  may  have  a  mandamus  (k).  It  therefore  foUows  that  the  Court  of  B.  R. 
will  not  command  the  grant,  &c.,  to  a  particular  person  (/),  as  to  A.  and  B. 
next  of  kin,  &c.,  as  the  effect  of  such  a  course  would  be  to  take  from  the 
ordinary,  &c.,  the  power  and  discretion  of  judging  which  degree  of  relation 
w  next  of  kin,  or  of  the  priority  of  classes,  inter  se,  and  this  in  cases  where 
the  subject-matter  does  not  belong  to  the  temporal  Courts  (m)-     So  for  the 


(6)  Ajion.,  2  Barn.  348. 

(e)  Raine's  case,  Ld.  Raym.  262.  See 
tit  "  AppHealUm/*  {Demand  and  RefutdL  ) 

id)  Anon.,  2  Sd.  ]  ]4.  Dunkin**  case,  3 
Keb.  348;  Jones,  225,  226.  Pierce  v. 
Perks,!  Sid.  281.  Luskins  r.  Carver,  Sty.  8. 
Com.  Di^.  tit.  **Bhn/*  (A.) ;  1  Sid.  372. 
8.  C.  2  Keb.  243,  393.  S.  C.  1  Lev.  187, 
•Upro.  R.  V,  Dr.  Hay.  I  W.  Blac.  640.  R. 
tfc  HoTsIey,  8  East,  405.  Williams,  Exors. 
335.  R.  t».  Patrick,  2  Keb.  172,  per  Keeling, 

(e)  R.  V.  Raines,  12  Mod.  136.  S.  C.  12 
Mod.  206.  S.  C.  Salk.  299.  S.  C.  Garth. 
457.  a  C.  3  Salk.  162,  233-  S.  C.  Holt, 
310.  S.  C.  Ld.  Raym.  361.  S.  C.  3  P. 
Wma.  337,  n.  (6);  Fits.  126;  3  Atk.  666; 
2  Atk.  126.    Bac.  Abr.  tit.  «  Afan."  (D. ) 

(/)  Boon's  case,  cited  in  R.  v.  Patrick,  2 
Keb.  ee.  And  ^pe  S.  C.  2  Keb.  165,  per 
Moreton,  J.  R.  t,  London  (Ep.),  1  Wils. 
la  Pierce  e.  Perks,  1  Sid.  28 1.  Anon.,  2 
Sid.  114;  Jones,  226,  226.  Ryley's  PUc. 
Pari.  663. 

(jg)  R.  V.  Raines,  12  Mod.  136,  and  cases 
there  cited.  Gray  e.  Tench,  Comb.  464. 
liord  SuflblVs  case.  Gas.  t.  Hard.  8.    &  C. 


2  Kel.  156,  pi.  128.    See  tit  <'  CowrU,  In- 
ferior:' 

(A)  R.  o.  Dr.  Bettesworth,  1  Bam.  425w 
See  ante,  pp.  12,  13. 

(i)  Anon.,  Stra.  562,  cited  in  8  East,  408, 
per  Lawrence,  J.  Lord  Sufiblk*s  case,  Cas. 
t.  Hard.  8.  S.  C.  2  Kel.  166,  pi.  128.  And 
see  Lord  Londonderry's  case,  Stra.  857.  S.C. 
1  Bam.  280 ;  Andr.  366.  Anon.,  FreeuL 
372.  R.  0.  Bettesworth,  1  Bam.  424,  425. 
R.  V.  Bettesworth,  2  Bam.  420.  R.  v. 
Bettesworth,  Wm.  Kely,  139,  156.  Wms., 
Ezors.  335, 336.   Gray  v.  Tench,  Comb.  454. 

O)  R.  V,  Dr.  Hay,  1  W.  Blac  640.  And 
see  Lovegrove  e.  Bethell,  1  W.  Blac.  668; 
Stra.  552.  n.(l). 

(A)  R.  r.  Horsley  (Inhabs.),  8  East,  408, 
per  EUenborongh,  C.  J.  Anon.,  Stra.  552. 
Fawtry  v.  Fawtry,  Salk.  36.  Blackboroogh 
.V.  Davis,  Salk.  38.  S.  C.  Ld.  Raym.  684. 
a  C.  Com.  96.  S.  C.  1  P.  Wms.  41.  S.  C. 
12  Mod.  615. 

(0  Anon.,  7  Mod.  140.  Stewart  v.  Eddy, 
7  Mod.  143 ;  Ld.  Raym.  262.  Anon.,  Stra. 
552.    Com.  Dig.  tit  "Afiwi."  (A). 

(»)  Blackborongh  v,  Davis,  1  P.  Wms. 
45,  46,  per  Sir  B.  Shower. 
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same  reason  the  writ  must  not  command  the  letters,  &c.,  to  be  granted  to 
the  widow  (n).  For,  as  before  shewn,  they  may  be  granted  either  to  the 
widow  or  to  the  next  of  kin  (o).  Neither  will  the  Court  command  it  to  be 
granted  to  two  next  of  kin  (p). 

But  the  Court  will  grant  a  mandamus  "  to  J.  S.  or  next  of  kin,  according 
to  the  statute  (9)."  So  it  lies  to  command  a  grant  of  administration  to  the 
husband  of  his  deceased  wife's  estate  (r) ;  and  this  though  she  has  made  a 
will  of  property  devised  to  her  after  marriage,  with  express  power  given  by 
tlie  testator  for  her  so  to  do,  without  her  husband's  interference — but  other- 
wise where  he  has  resigned  or  parted  with  all  interest  in  his  wife's  fortune  (i). 
So  it  lies  to  command  a  grant,  &c.  to  the  father,  in  preference  to  the  sister 
of  the  intestate  (0. 

After  administration  has  been  granted  to  one,  the  Court  will  not  command  it 
to  be  granted  to  another,  whether  of  the  same  or  of  a  nearer  d^ree  of 
kinship,  as  such  a  course  would  not  only  interfere  with  the  discretion  of  the 
ordinary  («),  and  because  the  letters,  though  granted  to  an  improper  person^ 
are  not  void,  but  merely  voidable,  but  also  because  there  is  a  remedy  by 
citation  by  which  a  repeal  of  the  letters  may  be  obtained  (v). 

So  where  the  applicant  has  a  right  to  letters,  &c.,  by  the  rules  only  of  the 
Ecclesiastical  Court,  the  Court  of  B.  R.,  will  not  command  the  granting  of 
them  (to)  ;  and,  in  such  a  case  will  allow  the  Ecclesiastical  Court  to  impose 
reasonaUe  terms,  as  requiring  a  return  to  a  commission  of  appraisement,  kc.^ 
the  Judge,  &c.,  having  power  to  object  to  the  security  which  any  person  shall 
offer  who  prays  administration  {x). 

So  the  Court  of  B.  R.  will  not  command  the  Spiritual  Court  to  put  their 
seal  to  letters  of  administration,  which  have  been  decreed  to  the  prosecutor, 

(»)  Anon.,  1 1  Mod.  137.    Blackboiough  956,  111  1,  1118.    Brook  e.  Turner,  I  Mod. 

0.  DaTies.  Salk.  38.    S.  C.  Ld.  Raym.  684.  21 1.    Com.  Dig.  tit.  "  Man.**  (D.  4). 

S.  C.  Com.  Rep.  96.    8.  C.  1  P.  Wms.  41.  (t)  Coplestone  v.  Coplestone,  2  Show.  307. 

8.  C.  12  Mod.  615.    Smith's  case.  Stra.  892.  3  Co.  40 ;  Prec.  Ch.  527.    Blackboroogh  r. 

Barker's  case,  Andr.  24.     Stewart  v.  Eddy,  Davis,  1  Salk.  38 ;  2  Vem.  125, 

7  Mod.  143.,    Anon.,  Stra.  552.    Pierce  v.  («)  Blackborough  «.  Davis,  1  Com.  Rep. 

Perks,  1  Sid.  281.    Offley  v.  Best,  1  Sid.  96.     S.  C.  2  Com.  108.     8.  C  I  Salk.  38. 

372.    8.  C.  2  Keb.  243,  393.     8.  C.  1  Lev.  8.  C.  1  Salk.  251.    a  C.  12  Mod.  61& 

187.     And  see  Luskins  e.  Carver,  Sty.  7,  8.  S.  C.  Holt,  43.  8.  C.  Ld.  Raym.  648.  8.  C. 

Fortre  0.  Fortre,  1   Show.  351.  8.  C.  Salk.  I  P.  Wms.  41,  45.   3  Bac.  Abr.  381.  Com. 

36.     8.  C.  Holt,  42.  Dig.  tit    **  Man,"  (B.)    But  see  Gray  9. 

(0)  Sand's  case.  Fortre  v.  Fortre,  1  Show.  Tench,  Comb.  454,  contra. 

351 ;  and  in  Amhurst's  case,  1  Vent.  188.  (v)  Blackboroogh  v.  Davis,  1  Com.  96. 

(p)  IP.  Wms.  45.    8.  C.  1  Salk.  251,  8.  C.2  Com.  108.    8.  C.  1  P.  Wms.  42. 


Allen  9.  Dundas,  3  T.  4L  128.     Bat  see 

(9)  Anon.,  7  Mod.  140.  Steward  v.  Eddy,  Anon.,  1  Ff«em.  372 ;  Wms.  Exors.  335, 

7  Mod.  143.  n.  (a), 

(r)  Fortre  o.  Fortre,  1  Show.  351.    8.  C.  (w)  Anon.,  2  Bam.  334, 348, 361. 

8alk«  36.    S.  C.  Holt,  42.    R.  v.  Bettes-  (x)  Anon.,  2  Bam.  334,  348,  citing  Lord 

worth,  Stra.  891, 1118;  Wms.  Ezors.  335.  Londonderry's  case,  Stra.    8.  C.  1  Ban. 

(f)  R.«.Betteflworth,7Mod.  313.   8.C.  280.    Anon.,  2  Bam.  361.  SeeaiKs^pp.12, 

Stra.  891.    8.  C.  1  Banu  424.    8.  C.  Stra.  13 ;  and  see  tit  '*Di$ereii<mr 
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the  Conrt  saying  it  could  not  oblige  the  S^Hritual  Court  to  execute  its 
sentences  (y). 

],  durante  tninori  aiate. — As  the  writ  of  mandamus  is  granted  to 

oblige  the  doing  of  justice  to  the  party  who  sues  out  the  writ,  it  does  not 
lie  to  command  a  grant  of  letters,  &c.,  durante  minori  mtate,  it  being 
discretionary  with  the  ordinary  to  whom  he  shall  grant  it  (z) :  nor  will  it, 
for  the  same  reason,  go  to  grant  administration,  with  the  will  annexed,  during 
minority,  neither  to  a  certain  person,  nor  generally  (a). 

^],  cum  testamento  anneoco, — But  the  Court  of  B.  R.  has,  by  mandamus, 

commanded  a  grant  of  letters,  &c.,  cum  testamento  annexe,  to  the  next  of 
kin  {b) ;  yet  the  Court  will  not  command  a  grant,  &c.,  to  the  residuary 
legatee,  because  not  within  the  statute. 

.     Return^  lis  pendens, — A  return  of  lis  pendens^  is  no  answer  to 

the  writ,  if  the  consanguinity  be  not  denied  (c) ;  but  if  it  be  denied,  the 
return  will  be  good  (rf).  So  a  return  is  good,  which  alleges,  that  the  defendant 
had  admitted  in  a  suit,  that  by  deed  before  marriage,  he  had  agreed  that 
his  wife  might  make  a  will,  which  she  did,  and  that  suit  was  depending  for 
administration,  with  such  will  annexed,  for  the  defendant's  (husband's) 
consent  appears  (e).  So  a  return  that  administration  is  already  committed, 
and  that  there  is  no  Us  pendens^  is  good  (/) ;  or  that  there  is  a  will  in 
litigation  (^),    and  if  such  a  (act   appear  by  affidavit,   the  Court  will 


iff)  Tremun*8  case,  Comb.  158.  See  tit. 
«  &«//•  {Affixing). 

(z)  See  a$Ue,  pp.  12, 13.  Smith's  case,Stra. 
892.  S.  C.  Anon.,  1  Bam.  370,  425.  S.C. 
Andr.  24.  Com.  Dig.  tit.  **  Man,"  (B). 
Barker's  case,  Andr.  24,  366;  Fitzg.  163. 
Bac.  Abr.  tit. "  Man,"*  (D.)  Bat  see  contra, 
)  Banu  370,  per  C.  J. 

(a)  R.  V,  Bettesworth,  Stra.  956.  S.  C. 
2  Bam.  234.  S.  C.  2  Kel.  139.  Barker's 
case,  M.,  11  Geo.  2,  Andr.  24.  Com.  Dig. 
tit.  "Mail."  (B.)  Wms.,  Exors.  374.  Bac. 
Abr.tit' «Afaii."(D.) 

(6)  Lnakins  o.  Carver,  Sty.  7,  8,  citing 
Countess  of  Barkshire's  case,  H.,  20  Jac. ; 
St.  Burien's  case.  Dunkin  o.  Mun,  Raym. 
235.  But  see  contra,  R.  9,  Bettesworth,  W. 
KeL  139, 156 ;  and  Anon.,  2  Bam.  361,  per 
Page,  J.  S.  C.  Stra.  956 ;  Wms.  Exors. 
362.     Bac.  Abr.  tit.  «  Man.'*  (D.) 

(c)  R.  9.  Dr.  Hay,  1  W.  Blac.  640. 
S.C.  Ban*.  3295.  Anon.,  Stra.  552.  R.  v. 
Bettesworth,  Stra.  891,  956,  1111,  1118. 
Stewart  «.  Bddy,  7  Mod.  143.  Anon., 
Andr.  24.  Smith's  case,  Stra.  892.  See 
generally  as  to  Xu  pendent,  ante,  p.  23,  and 
poti,  tits.  "  Churchwarden,"  {Return  Litpen- 


dene),  "  mO,"  (  Return  Lit  pendent), 

(rf)  LoTCgrove  r.  Bethell,  1  W.  Blac. 
668.  Com.  Dig.  tit.  •*  Man."  (A)  And 
see  R.  V.  Dr.  Harris,  1 W.  Blac.  430.  Anon., 
Holt,  656  ',  5  Mod.  374 ;  1  Salk.  250, 251. 

(e)  R.  V.  Bettesworth,  T.,  12  Geo.  2, 
Stra.  1 1 1 1.    Com.  Dig.  tit.  **  Man,"  (D.  3). 

(/)  Blackborongh  v.  Dayis,  1  P.  Wms. 
43,  per  Holt.  C.  J.    Sand's  case.  1  Sid.  179. 

(g)  R.  V.  Raines,  12  Mod.  136.  S.  C.  12 
Mod.  205.  S.  C.  Salk.  299.  S.  C.  Carth. 
457.  S.  C.  3  Salk.  162.  S.  C.  3  Salk.  233. 
S.  C.  Holt  310.  S.  C.  Ld.  Raym.  361. . 
S.  C.  3  P.  Wms.  337,  n.  (6).  Fitxg.  125. 
Steward  v,  Eddy,  7  Mod.  143.  Gray  v. 
Tench,  Comb.  454.  Anon.,  7  Mod.  140; 
Ld.  Raym.  262.  Blackborongh  v,  Davis,  1 
P.  Wms.  47.  Pierce  r.  Perks,  1  Sd.  281. 
Offley  9,  Best,  372.  &  C.  1  Lev.  187.  R. 
9,  Dr.  Hay,  1  W.  Blac.  640.  Lovegrove  ©. 
Bethel,  1  W.  Blac.  668.  Wms.  Exors. 
336.  But  see  contra.  Walker  o.  Woolaston, 
2  P.  Wms.  676.  589.  S.  C.  Stra.  917.  S.  C. 
Pita.  202.  S.  C.  1  Bam.  423,  467.  Willis 
V.  Rich,  2  Atk.  285.  Impey  r.  Pitt,  2  Show. 
69,  not.  See  ante,  p.  23. 
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supersede  the  writ ;  or  if  it  appear  on  the  aflSda^ts  in  support  of  the 
application  for  the  writ,  will  deny  it  (A). 

].     Administration  Bond ;  Production,  S^c, — Where  the  prodaction 

of  the  original  administration  bond,  given  to  the  Archbishop  of  Canterbury, 
on  the  grant  of  administration,  is  material,  in  a  suit  brought  by  the  creditors 
of  the  intestate,  in  the  name  of  the  archbishop ;  and  the  record  keeper  of  the 
Prerogative  Court  refuses  to  allow  the  bond  to  be  taken  out  of  his  office, 
as  being  contrary  to  the  practice  of  the  Prerogative  Court,  the  proper 
course  is  to  proceed  by  a  mandamus  to  the  Ecclesiastical  Court,  upon  the 
discussion  of  which,  the  validity  of  the  objection  to  produce  the  bond,  may 
be  gone  into  (t) ;  such  a  mandamus  issues  ex  debito  Justitiig  (j). 

].     DistrUnUion, — The    writ   of   mandamus  is  also    grantable    to 

col^mand  a  distribution  to  those  entitled  (k)  of  an  intestate's  personal  estate, 
according  to|the  stat.  22  &  23  Car.  2,  c.  10  (/),  and,  as  by  such  statute, 
there  can  be  no  representation  after  brother's  and  sister's  children,  so 
a  mandamus  for  letters,  &c.,  to  the  issues  of  such  children,  will  be 
refused  (/). 

Admiralty,  Court  of].     See  tit.  Courts  Inferior. 

Admiralty,  Lords  of].  See  tits.  Contract;  Haffpay ;  Pensianf 
Treasury  (^Lords  of).. 

Advocate  of  Doctors'  Commons.]  It  has  been  settled  that  a  mandamus 
does  not  lie  to  command  the  Archbishop  of  Canterbury,  to  issue  his  fiat  to 
the  Vicar  General  of  his  province,  to  make  out  a  rescript  under  his  seal, 
commanding  the  Dean  of  the  Arches  to  admit  a  Doctor  of  Civil  Law, 
graduated  at  Cambridge,  to  be  an  advocate  of  the  Court  of  Arches,  for  the 
Court  of  B.  R.  has  no  authority  to  administer  a  legal  remedy,  except  to 
enforce  a  legal  right  (m),  and  it  would  seem,  in  analogy  with  the  rule  as  to 
Inns  of  Court,  that  no  one  has  an  inchoate  right  to  be  admitted  a  member 
of  the  College  of  Doctors  of  Law ;  and,  therefore,  that  a  mandamus  will  not 
in  any  case  lie  to  command  such  an  admittance. 

(h)  Anon..  5   Mod.  374.    Frederick  t.  S.  C.  3  Sdk.  138.    8.  C.  2  Eq.  Abr.  435, 

Hook,  Carth.  \53.    R.  v.  Hay.  Burr.  2295.  pi  16.     S.  C.  12  Mod.  409.    &  C.  1  P. 

Com.  Dig.  tit.  "  Man."  (B.)  Wms.  25.  Bowers  v.  Litdewood,  1  P.  Won. 

(t)  Canterbury  ( Archbp.);9.  Tubb,  3  Bing.  594.    Gibs.  Cod.  461 ;  4  Bnm*8  EccL  Law, 

N.  C.  787.     S.C.4Soott»  543.  370;  2  VeriL  233;  Tree  Chan.  28.    CaU 

0)  Canterbury  (Arcbbp.)o.  House,  Cowp.  dicot  v.  Smith,  2  Sbow,  286;  LovelasB,  77. 

140.    Bac.  Abr.  tit.«"  Man."  (D.)  Carter  v.  Crawley,  Raym.  496. 

(k)  Pett*8  case,  1  P.  Wms.  25.    S.  C.  1  (m)  R.  o.  Canterbivy  (Ar€hbp.X  8  East, 

Salk.   250-1.     Blackborough    v.    Davis,    1  213.    See  also  R.  v.  Lincohi'ii  Lm,  7  D.  & 

Salk.  251.    S.  C.  Holt,  43.  R.  364,  per  Abbott,  C.  J. ;  and  7  D.  &  R. 

(0  See  n^ra,  tit  "Aei  of  PdrKament."  364,  n.  (a).    Bac  Abr.  tit  "Afoi."  (C.) 

Pett  V.  Pett,  1  Com.  87.    S.  C.  Ld.  Raym.  See  tit «  Inn  of  Qmri." 
571.    S.  C.  Holt,  259.    S.  C.  1  Salk.  250. 
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Aldsbman].  Although  the  office  of  alderman  be  not  a  place  of  profit, 
but  of  freedom  and  government  merely  (n),  yet  the  remedy  by  mandamus 
has  been,  by  several  statutes,  made  applicable  to  the  office  of  alderman  (o). 

Thb  subject  b  arranged  as  follows : — 


trnum    •        -        - 

- 

- 

37 

Aldemum. 

EkcHoH 

- 

- 

37 

Enforcing  duly      - 

- 

38 

AppUeatioH 

— 

- 

37 

Removal 

. 

38 

Rule         -        . 

- 

- 

37 

Restoration 

- 

38 

Service 

. 

• 

38 

Returns     - 

. 

39 

Return  and  admit  - 

- 

. 

38 

General 

. 

39 

AdmU 

- 

- 

38 

Non-reeidence 

. 

40 

Swear 

- 

- 

38 

Erasure    of   Corporation 

Present  and  ewear 

- 

- 

38 

Books,  ffc.  - 

. 

- 

40 

Admitandswear    - 

• 

- 

38 

Astosummans 

• 

- 

40 

^].    Election. — It  seems  to  be  now  settled,  that  a  mandamus  will  not 

be  granted  to  command  a  corporation  to  fill  up  the  office  of  alderman  where 
the  number  is  indefinite  (^).  But  where  the  number  of  the  aldermen  is 
definite,  and  there  is  a  vacancy,  then  it  lies  to  command  the  proceeding  to 
an  election  of,  and  to  elect  an  alderman  (q).  But  the  Court  will  not,  nor 
has  it  the  power,  on  the  motion  of  the  defendant,  to  give  any  directions 
respecting,  or  to  prescribe  the  time  of  election,  fi>r  that  must  be  governed  by 
the  constitntion  of  the  city  (r).  The  Court  will,  however,  in  order  to  ensure 
such  election,  grant  the  writ  to  command  the  aldermen,  &c.,  to  attend  a 
corporate  meeting  for  the  purpose  of  such  election  («). 

The  Court  of  B.  R.  has,  by  such  writ,  commanded  the  Court  of  Aldermen 
of  London,  to  return  certain  persons  to  the  Court  of  Aldermen,  as  the 
persons  chosen  by  the  wardmote,  hc.^  and  also,  if  upon  a  false  return,  of 
persons  not  chosen  by  the  wardmote,  they  refuse  to  do  justice  to  the  parties 
injured,  after  complaint  made  (t). 

^— .  Application,  Rule, — The  application  for  the  rule  may  be  made 
immediately  upon   the    default  of  the  Municipal   Corporation,   &c.,    in 


(m)  Exeter  (Cttj),  v.  Glide,  4  Mod.  33. 

(o)  See  Stat  11  Geo.  1,  c  4;  6  &  6 
Wm.  4,  c  76  :  and  1  Vict  c.  78,  s.  26,  App. 
See  tits.  <•  Office,"  "  Aet  of  PurUament.'' 

(p)  R.  v.  Fowey  (Mayor),  2  B.  &  C.  688, 
690,  per  Abbott,  C.  J.  Bat  see  p.  596, 
Best,  J.,  contra,  a  0.  4  D.  &  R.  139. 
And  see  R.  V.  Pateman,  2  T.  R.  777. 

(q)  See  Stat.  6  &  7  Vict.  c.  89,  App. 
R.  V.  ETesham  (Mayor),  7  Mod.  166.  S.  C. 
Stra.  949.     a  C.  2  Bam.  236,  265.    R.  v. 


Bridgewater  (Bfayor),  2  Chit.  256.  R.  o. 
Fowey  (Mayor),  4  D.  &  R.  139.  8.  C. 
2  B.  &  C  588.  R.  9.  Attwood,  4  B.  &  Ad. 
482.  R.  V.  Salway,  9  B.  &  C.  432.  See 
tit  «  Office,**  {Eteetim). 

(r)  7  Mod.  166.  S.  C.  Stra.  949.  a  C. 
2  Bam.  236,  265,  ivpra.  But  see  staU. 
App. 

(«)  R.  V.  Kirke,  &c.,  5  B.  &  Ad.  1089. 

(0  R.  9.  Heatbcote,  10  Mod.  59.  S.  C. 
Fort  253,  283;  Salk.  670. 
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going  to  the  election  (u)  ;  but  the  Court  will  not^  as  before  stated,  name  a 
day  for  the  election  in  the  rule,  but  will  leave  that  to  the  proper  officer,  and 
if  he  do  wrong,  the  parties  may  then  go  to  the  Court  to  oblige  him  to  act 
rightly  (r). 

.     Service, — The  rule  should  be  served  on  all  parties,  who  are  bouod 

to  attend  and  assist  at  such  election  (tr). 

].     Return  and  Admit,  —The  writ  has  also  been  granted  to  command 

a  return  to  the  Court  of  Aldermen,  of  one  chosen  alderman,  and  also  to  the 
Court  of  Aldermen  to  admit  him  (x), 

].     Admission. — It  lies  also  to  command  admission  to  such  office  (y). 

].  Sioear, — It  lies  also  to  command  the  swearing  in  of  an  alder- 
man (z). 

].     Present  and  Swear. — So  the  writ  has  been  granted  to  command 

the  bailiff  and  jurats  of  a  borough  to  present  and  admit  to  the  office  of 
alderman  (a). 

].     Admit  and  Swear. — So  it  has  been  gradted  to  admit  and  swear 

into  such  office  (b). 

].     Enforcing  Duty, — The  writ  has  been  granted  to  enforce  the  duty 

of  the  office  of  alderman  (c). 

].  Removal. — It  lies  in  some  cases  to  command  a  municipal  corpo- 
ration to  assemble  and  consider  the  propriety  of  removing  from  their  offices 
certain  aldermen.  For  the  cause  of  the  writ  in  such  case  is  connected  with 
the  administration  of  justice  (d). 

].     Restoration. — It  lies  to  restore  to  the  office  of  alderman  one 

improperly  removed  therefrom  (e).    But  it  does  not  lie  to  restore  A.,  elected 

(«)   R.    9.    Cambridge    (Mayor,   &c),  126  ;  Tram.  PI.  Cor.  465,  whtre  aee  a  form 

4  Q.  B.  801.     See  stat.  6  &  7  Vict  c  89,  of  writi    See  tit.  **  Town  Clerk." 
App.,  as  to  notice  and  practice.  (c)  R.  v.  Portsmouth  (Mayor),  3  B.  &  C. 

(©)  R.  V.  Bridgewater  (Mayor),  2  Chit.  156.     See    tits.    "  Ma^or,"    «  Corporatum" 

256.     R.  V.  Evesham  (Mayor),  7  Mod.  166.  (Municipal),  *<  Officer 
S.   C.   Stra.  949.     S.  C.   Bam.  236,  265.  {d)  R.  v,  Portsmouth  (Mayor,  &c.),  3  B. 

See  tit.  **BurpeM."  &  C.  153.    S.  C.  4  D.  &  R.  767.    R.  o. 

(w)  R.  V.  Fowey  (Mayor,  &c.),  4D.  &  R.  Truro,  H.  T.  1821.    R.  v.  Monday,  Cowp. 

139,  per  Abbott,  C.  J.  530.     R.  o.  Heaven,  2  T.  R.  772 ;  Bull.  N. 

(x)  R.  V.  Montacute,   1   W.  Blac.   61.  P.  199.    See  al8o5D.  &R.  414;  5D.&R. 

8.  C.    1  Wils.   283,  citing  R.  e.  London  481.    R.  «.  Totncss  (Mayor),  5  D.  &  R. 

(Mayor),  Bac.  Abr.  tit  "  Man,**  (C.)  481.    See  R.  o.  West  Looe  (Mayor),  5  D.  & 

(y)  R.  9.  Norwich  (Mayor),  2  Salk.  436.  R.  414.     See  tits.   «  Capiial  Burgese**  (Be- 

S.  C.  Holt  444,  where  see  returns  to  such  a  movtd),  '*  Qmneilnuin"  {Bemoval),  **  OffietT 

writ  {Removal). 

(z)  Anon.  2  Show.  183.  (c)  Shuttlewortho.  Lincoln  (Corporation), 

(a)  R.  0.  Ld.  Montacute,  1  W.  Blac.  61.  2   Bulst   122,  also  cited  in  Stanq)*8  case, 

S.  C.  1  Wils.  283,   citing    R.   o.  Clithero  Raym.    12.     R.   v.   Gloucester    (Mayor), 

(Mayor).  3  Bulst  189.    S.  C.  1  Roll  409.   HaddoqVs 

(()  R.  9.  London  (Mayor),  9  B.  &  C.  1.  case,  Raym.  435.    R.  o.  The  Baily,  &c., 

&  C.  4  M.  &  R.  46.     R.  V.  London  ( Bdfayor),  1  Keb.  33.    Wigan  (Town),  ».  Pilkingtoo, 

3  B.  &  Ad.  255,  266.    S.  C.  2  N,  &  M.  1  Kcb.  597.     Cripps  v.  Maidstone  (Mayor), 
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aldermaoy  8cc  in  the  place  of  B.,  afterwards  restored  by  mandamus,  though 
the  place  of  B.  be  afterwards  vacant,  for  A.  must  be  elected  de  novo  (/). 

So  it  lies  to  restore  an  alderman  to  his  precedency  in  a  corporation  (g), 
Bnt  it  lies  not  to  restore  a  poor  alderman  (A),  poverty  having  been  held  to 
be  a  good  ground  for  deprivation  from  magistracy. 

.     Eetumg. — ^Formerly,  it  was  a  good  return  to  a  mandamus  to 

restore  to  the  office  of  alderman^  that  the  prosecutor  had  not  taken  the 
statutory  oaths  (t).  So,  formerly,  it  was  a  sufficient  return,  that  the 
prosecutor  was  turned  out  by  the  commissioners  acting  by  virtue  of  the  Act 
of  Corporations  (j). 

But  inasmuch  as  an  alderman  may  be  properly  amoved  from  his  office 
for  any  matter  contrary  to  the  duty  of  such  office,  so  such  matter  will  be  good 
as  a  return  (k).  As  an  alderman  cannot  be  removed  at  pleasure,  so  the  return 
of  a  custom  to  do  so  will  be  bad  (/).  But  it  has  been  held  not  to  be  a  good 
return,  that  the  prosecutor  lends  money  to  young  men  by  the  hands  of  his 
wife,  for  such  is  merely  a  collateral  cause,  and  not  trenching  to  things  incident 
to  the  place  of  alderman  (m).     Nor  can  he  be  removed  for  publicly  or 


1  Keb.  812,  citing  Warren's  case,  Cro.  Jac. 
540,  and  Estwick's  case,  Sty.  43.    R.   v. 

Bippon  (Town),  2  Keb.  15.    v.  Wiggon 

(Major},  1  Sid.  92.  R.  v.  Barker,  Burr. 
1268,  per  Ld.  Mansfield.  R.  v.  Shrewsbury 
(Mayor),  2  Bam.  394.  S.  C.  Sua.  1051. 
&  C.  W.  Keb.  282.  S.  C.  7  Mod.  201. 
S.  C.  Andiv  85,  104,  171,  320.  R.  e. 
Oxford  (Mayor),  Palm.  451.  S.  C.  Noy. 
92,  S.  C.  Latch.  229 ;  2  Dyer,  332  b.,  333, 
pL  28.  Lnmley'k  case,  E.,  3  Car.  B.  R., 
there  cited.  Corentry's  case,  Latch.  123. 
a  C.  Poph.  176.  Taylor's  case,  Poph.  133. 
R.  p.  Boncaster  (Mayor),  Say.  37.  Anon. 
Sty.  151.  R.  r.  Rippon  (Mayor),  2  Salk. 
'433.  R.  V.  Andover  (Mayor),  3  Salk.  229. 
R.  V,  Taylor,  3  Salk.  231—8.  R.  o.  Raines, 
3  Salk.  233,  II,  s.  16.  Com.  Dig.  tit. 
"  JMoa."  (A.)  R.  V.  London  (City),  Skin. 
293,  310.  S.  C.  4  Doug.  360.  SmiUi*s 
case.  Cartii.  247.  S.  C.  4  Mod.  52,  53. 
S.  C.  1  Show.  263, 274,  280.  S.  C.  12  Mod. 
17.  &  C.  flolt,  168,  310;  Trem.  511. 
R.  V.  Stafibrd  (Mayor),  2  Keb.  264 ;  March, 
288,  pL  237.  R.  r.  Brayfield,  2  Keb.  488. 
R.  V.  Jay,  3  Keb.  714.  R.  o.  Leicester 
(Mayor),  Burr.  2087,  2089;  Braithwaites, 
1  Vent.  19.  R.  v.  Sanchar,  2  Show.  66,  67. 
&  C.  2  Jones,  121  ;  Trem.  PI.  Cor.  511, 
612,  517,  523,  544,  where  see  forms  of  writ. 
Exeter  (City),  e.  Glide,  4  Mod.  33.  S.  C. 
1  Show.  258,  364.     S.  C.  1   Comb.  197. 


S.  C.  Holt,  169,  435.  S.  C.  12  Mod.  28, 
251.  S.  C.  Ld.  Raym.  223.  Bagg*s  case, 
11  Rep.  99.  Enfield  e.  Hills,  Sir  T.  Jon. 
1 16.    R.  V.  Thacker,  Sir  T.  Jon.  121. 

(/)  Shuttiewortii  e.  Lincoln  (Ckurp.), 
2  BuUt  122.    Com;  Dig.  tit.  ** Man.'*  (B.) 

(g)  See  R.  v.  Barker,  Burr.  1269,  1270. 
R.  V.  Dublin  (Dean),  Stra.  542.  R.  v. 
Canterbury  (City),  I  Lev.  119,  also  cited  in 
Dr.  Walker's  case,  Cas.  t.  Hard.  214.  See 
tit.  "  IVecwfeace." 

(A)  R. «.  AndoTer  (Mayor),  3  Salk.  229, 
3.     But  see  R.  o.  LiYerpool,  Burr.  723. 

(i)  R.  e.  London  (Mayor),  12  Mod.  17. 
R.  V.  Exoter,  Comb.  19*7.  For  the  form  of 
a  return  to  a  writ  to  restore,  &c.,  see  R.  v. 
Ix>ndon  (Mayor),  4  Doug.  360.  R.  «. 
Thacker,  Sir  T.  Jones,  121.  See  tit.  **  Office," 
(Betum  Oathi), 

(J)  R,  c.  Cooper,  1  Keb.  777,  and 
Prin's  case^  there  cited. 

(k)  R.  o.  Philingham,  1  Keb.  777.  R.  v. 
Exeter  (Mayor),  Comb.  197.  Bagg's  case, 
.  1  Roll.  173.  224.  S.  C.  11  Rep.  93,  b. 
See  tit.  •*  Offie^t"  {EeMtontum  Return). 

(/)  Warren's  case.  Cro.  Jac.  540 ;  2  Dyer. 
332,  6,  n.  2;  Roll.  112,  cited  in  R.  o. 
Oxford  (Mayor),  Latch.  231.  See  also 
Cripps  e«  Maidstone  (Mayor),  1  Keb.  812. 
See  tit.  **  Town  CUrk"  (ReMtontian  Retnm). 

(m)  R.  e.  Gloucester  (Mayor),  3  Bulst, 
189.    Bagg's  case,  11  Rep.  93. 
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privately  speaking  scandalous  words  of  the  mayor  (n),  if  not  spoken  of  him 
as  mayor. 

But  it  is  a  good  return,  that  the  prosecutor  is  a  common  drunkard,  for  if 
he  be  ehriosus  common,  and  not  by  accident,  he  is  an  unfit  person  for 
government ;  and  this,  therefore,  is  a  good  cause  to  remove  him  (o). 

.     Non^residence, — If  an  alderman  absent  himself  from  the  place 

for  which  he  is  appointed,  it  is  good  cause  for  removal,  because  residence  is 
incident  to  his  office.  And  in  a  return  of  such  a  cause,  the  words  deteruU 
and  religuii  have  been  held  to  mean  an  absolute  leaving  (p).  The  nature 
of  the  office  of  alderman  requires  that  the  person  holding  must  be  both  a 
citizen  and  an  inhabitant  of  the  place  where  chosen ;  his  very  name  imports 
it ;  therefore,  as  non«residence  makes  him  incapable  of  doing  his  duty,  so  a 
return  that  **  recessU  elongavit  et  habiiationem  suatn  reliquit  et  deseruU^  et 
amovebai  seipsum  etfamiliam  suam  ad  A.  extra  civUatemy  ^.,  et  officium 
suum  voluntarie  reliquU  et  neglexitj'  (setting  forth  wherein),  and  that  he  had 
notice  of  several  Courts  held,  but  did  not  attend  them,  has  been  held  to  be 
good  {q).  So  where  the  return  states  that  the  prosecutor  has  totally  left,  &c., 
it  is  good,  but  cantrH  if  it  merely  state  the  absence  to  be  for  a  limited 
and  reasonable  time  (r). 

.     Erasure,  Sfc,  of  Corporation  Boohs* — So  it  is  a  good  return  that 

the  prosecutor,  contrary  to  his  duty  and  oath  of  office,  spoliavii  ei 
dUaceravit  qucedam  reeorda,  Sfc.  of  a  Court,  and  which  offi^nce  was 
afterwards  presented ;  notwithstanding  the  presentment  be  not  shewn  («). 

•    As  to  Summons, — But  before  the  judgment  of  amotion  can  be 

legally  pronounced,  the  party  must  have  been  summoned  for  his  apparent 
misconduct,  and  such  summoning  must  be  shewn  upon  the  &ce  of  the  return, 
as  an  excuse  or  justification  might  have  been  proved  (^).  If,  however,  it 
appear  that  the  prosecutor  was -not  an  inhabitant  within  the  city  at  the  time 
of  the  amotion,  &c.,  there  is  no  need  of  an  averment  of  summons,  for  the 
difference  is,  where  there  is  an  opportunity  of  summoning  him  and  where 
not  (tf). 

Alehouse].    License. — It  does  not  lie  to  command  justices  to  licenae  a 

^»)  B.  V.  Oxford  (Mayor),  Latch.  229;  («)  Wigan  (Town),  o.  Pilkiogton,  1  Keb. 

Cro.  Jac.  540,  mprtu    R.  v.  Exeter  (Mayor),  597.    See  tit.  '*  Office*'  {RetHoratum  Rttwn). 

Comb.  197.    See  tit.  *«  OffiaT  (.ReaioraHon,  (0  Comb.   197,  per  Holt,  C.  J.,  dting 

Return),  Mod.  135,  833.    R. «.  Shrewabury  (Mayor), 

(o)  R.  V.  Gloucester  (Biayor),  3  Bulst.  7  Mod.  201.    8.  C.  2  Bam.  394.     R.r. 

189.    8.  C.  1  RoU.  409 ;  2  Roll.  Abr.  455.  Heaven,  2  T.  R.  772.     R.  v.  Chalk.  Ld. 

See  tit.  ••  0#ee**  {ReetoratUm  Return).  Raym.  225.     S.  C.  Salk.  428.     S.  C.  5  Mod. 

(/>)  Exeter  (City),  ».  Glide,  Holt,  169,  254.  257.    R.  v.  Bniyfield.  2  Keb.  488. 

435.    S.C.  4  Mod.  33  s  3  Bulst.  189;  1  Co.  R.  v.  Lyme  Regis,  Doug.  149,160;  12  Mod. 

409.    See  tit.  *•  Office"*  iReetoration  Return).  29.     Exeter  (City),  v.  GUde.  4  Mod.  33, 

(q)  4  Biod.  33,  supra.  and  pot/,  ''Apptieatwnr  and  tit.   «  Office"* 

(r)  R.  V.  Leicester  (Mayor),  Burr.  2087.  (Reetoraiion  Summone). 

R.  9.  Exeter,  Comb.  197.    Com.  Dig.  tit.  («)  12  Mod.   29,  etgn-a.    See  poet,  tit. 

«*  Mam."  (D.  4).  "  Office'"  (  Rettoraiion  Return). 
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Tictoaller  to  sell  ale,  notwithstan^Dg  it/was  suggested  their  refusal  proceeded 
from  a  mistaken  view  of  their  jurisdiction  (v),  and  also,  notwithstanding  a 
▼ery  strong  case  of  partiality,  &c.  was  made  out ;  for  it  b  a  matter  entirely 
inthin  their  discretion  (w).  The  proper  course  in  such  a  case,  is  to  move  for 
a  criminal  information  (ar). 

Nor  does  it  lie  to  command  justices  to  rehear  an  application  for  an 
alehouse  license  which  they  have  refused,  though  it  be  suggested  that  their 
refusal  proceeded  from  a  xAistaken  notion  as  to  their  jurisdiction  (y) ;  nor  to 
rehear  an  application  at  any  other  period  of  the  year  than  within  the  6rst 
twenty  days  of  September,  though  the  justices  may  have  refused  the  license 
under  a  misapprehension  of  the  law  (z). 

It  lies,  however,  to  command  justices  to  receive  the  information  and 
complaint  of  one  who  prosecutes  as  well  for  himself  as  for  the  poor,  &c., 
against  another  for  selling  ale  and  beer  by  retail  without  being  duly  licensed, 
and  to  proceed  to  hear  and  adjudge  thereon  (a).  So  it  lies  to  command 
justices  to  enter  continuances  upon  an  appeal  against  a  conviction  by  two 
justices,  under  the  Alehouse  Act,  9  Geo.  4,  c.  61  (6). 

Ai«e-ta8TEb].  Sweating  in. — It  lies  to  swear  in  an  ale'toiter^  as  the 
ale-taster  of  Honiton ;  the  having  such  office  appearing  to  be  a  condition 
precedent  to  his  being  chosen  portreve,  who  is  the  returning  officer  for 
Members  of  Parliament  (c). 

Alimony].  A  writ  of  mandamus  has  been  granted,  commanding  a 
husband  to  grant  his  wife  alimony,  but  it  is  presumed,  that  at  this  day  a 
writ  for  such  purpose  would  not  be  awarded  (d). 

AuLioiANCE  Oath].    See  tit.  Manor  {Leet  Rmant). 

Alms].     See  tit.  Charity. 

Amicable  Assubancn  Comfant].  Director^  Swearing  in. — It  lies  to 
command  the  swearing  in  of  a  director  of  a  chartered  company,  as  the 
Amicable  Assurance  Company  (e). 

(ir)  R.  V.  Farringdcm  (J.),  4  D.  &  R.  (z)  R.  v.  Surrey  (J.)>  5  D.  &  R.  908; 

735.     Anon.  1  Barn.  402.  and   lee    4    D.  &  R.   735.    But  tee  tit. 

(»)  Anon.    1    Barn.    402.    Giles*  case,  '<  Quarter  Se$tunu.'* 

Stra.  881.    8.  a,  and  cited  in  R.  p.  Canter-  (a)  R.  v.  Drake,  6  11  &  S.  116.    See  tit. 

bury  (Arclibp.),  16  East.  127.    Com.  Dig.  "  QMorttr  Seitumg." 

tit  '^Mtm."  (B.),  Andr.   180.     See  amtt,  {h)  R.  v.  Cheshire  (J.),  3  P.  &  D.  33, 

pp.  12,  13,  14.  n.  (a). 

(x)  R.  9.   Nottingham  (J.),   Say.  217.  (e)  Rayenhil's  case,  Stnu  008.    Com.  Dig. 

fi.   V.  Toong,  &c,  Borr.  561.     And  see  .tit  **  Man.**  (A.)    See  tit  *'  iMreve.** 

Bur.  653;  Borr.  1317, 1318 ;  IT.  R.692;  (d)  R.    v.    Patrick,   2  Keb.  167,   per 

and  Salk.  45,  tit  *<  ii&AoiMes."  Windham,  J.    See  oafe,  p.  29. 

(y)  R.  o.  Farringdon  W^td  (J.),  4  D.  &  (e)  Anon.    Str.   696.     Com.    Dig.    tit 

R.735.  «Af«»."(A.)    See  tit «  Cb»|wiv." 
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Answer  in  Chancery].     See  tit.  College  (Seed). 

Apparitor  General].  It  lies  for  the  oflSce  of  apparitor  general  of  the 
Archbishop  of  Canterbury  (/),  he  being  the  messenger  who  serves  the 
process  of  the  Spiritual  Court.  His  duty  is  to  cite  offenders  to  appear,  to 
arrest  them,  and  to  execute  the  sentence  or  decree  of  the  Judges,  &c.  (gf). 

But  it  will  not  lie  to  command  him  to  execute  his  duty  (A),  for  he  is  a 
servant  of  his  Court,  and  punishable  there. 

Appeal].     See  tit.  Quarter  Sessions  (Appeal). 

Apprentice].  As  to  admitting  apprentices  to  freedom,  &c.,  see  titles 
Franchise;  Freedom, 

The  writ  has  been  granted  to  command  the  Surgeons'  Company  of 
London  to  receive  an  apprentice,  if  duly  qualified  (t).  As  to  pauper 
apprentices,  see  tit.  Poor, 

Approved  Men  of  Guildford].  See  tits.  Ashburton^  S^c,;  GviU^ordj  Sfc. 

Approver  of  Guns].    See  tits.  Gunnuikers*  Company ;  Office, 

Arbitrator].  Umpire,  Appointment, — It  lies  to  command  an  arbitrator, 
under  an  act  of  Parliament,  to  appoint  an  umpire  (j). 

Archdeacon]  .  Admission. — It  lies  to  admit  to  the  office  of  archdeacon  {k), 
and  as  a  dean  and  chapter  who  have  power  to  make  bye-laws,  cannot  by 
virtue  of  that  power  make  a  bye-law,  that  an  archdeacon  shall  take  the  oath 
of  canonical  obedience,  and  to  keep  the  secrets  of  the  chapter,  before  he  is 
admitted  into  his  office,  so  the  refusal  to  take  such  an  oath  at  such  time  is  not 
a  good  return  to  such  a  mandamus  (/). 

But  a  return  to  such  a  writ  oi  nonfuit  electus,  is  good(9fi). 

"] .     Restoration, — It  lies  also  to  restore  to  the  office  of  archdeacon  (n). 

].     lAoMUiy  of, — ^An  archdeacon  being  within  the  general  rule  on 

this  subject,  is  not  liable  to  an  action  for  swearing  in,  &c.  a  wrong  person 


(/)  Foolke's  case,  cited   in  R.  v.  Dr.  {k)  R.  v.  Trinity  Chapel  (Dean),  8  Mod. 

Ward,  1  Barn.  295.  in  S.  C.  Stra.897  ;  and  27,  and  tee  Gastrell  v,  Jones,  2  Roll.  449; 

in  R.  V.  Canterbnrj  (Archbishop),  8  East  6  Com.  Dig.  tit  **  SeremmT  (^,)    R.  «. 

218.  Patrick,  2  Eeb.  171,  per  Keeling,  C.  J. 

(s)  See  ttet  21  Hen.  8,  o.  5.  Register,  307,331.    See  tit  •<  Offiee^ 

(A)  See  tit  «  0#ce."    Bac.    Abr.   tit  (/)  Id. 

«<lfaR.**(D.)  Andseetif*O.0k«**(O#em.  (m)  Hereford's  case,  1   Sid.  209,  210. 

MinitUrud,  Inferwr),                                   •  8.  C.  1  Keb.  655,  660, 716. 

(j)  R.  9.  Surgeons*  Company,  Burr.  892,  (n)  R.  e.  Lambert,  12  Mod.   3.    8.  C. 

where  see  form  of  writ  and  return.  Carth.  170,  nom,  Lambert's  case,  where  it  is 

(j)  R.  e.  Goodrich,  2  Smith,  388.     See  stated  to  be  the  office  of  "  lUfitier,''  &e. 
^  -  Act  of  PdHUtmeni^    See  tit "  i^wonf ." 
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under  the  authority  of  a  mandamus  (o). 
raster.     See  tit.  Registrar. 


As  to  the  office  of  archdeacon*s 


Armoubebs  and  Bbaziebs].     See  tits.  Company;  Freedom {(hmpany). 
AjtTiciJsa  OF  Peacx].     See  tit.  Peace^  Armies  of. 

Abhburtok,  EIioht  Men  of].  Restoration. — A  mandamus  has  been 
granted  to  restore  to  the  office  of  one  of  the  *'  eight  men  of  Ashburton**  (jp) ; 
it  having  been  cited  that  a  mandamus  had  been  granted  to  swear  one  of  the 
"twenty-four  men  of  Tiverton/'  they  having  no  other  name.  And  the 
Court,  in  granting  the  application  in  the  principal  case,  ordered  the  mandamus 
specially  to  recite  therein  so  much  of  the  office  as  would  make  it  appear  to 
be  the  proper  subject  of  a  writ  of  mandamus  (q). 

In  another  case(r),  a  mandamus  is  stated  to  have  been  applied  for  to 
^'  swear  in  one  who  was  elected  to  be  one  of  the  eight  men  of  Ashburn 
Court ;"  which  was  (according  to  that  report)  denied  for  its  uncertainty,  for 
it  ought  specially  to  have  expressed  what  the  office  was,  and  what  was  the 
place  of  the  ''eight  men/'  that  it  might  appear  to  the  Court  to  be  such  a 
place  for  which  a  mandamus  lay,  and  the  Court  further  remarked,  that  though 
such  a  writ  had  been  granted  for  one  *'  of  the  approved  men  of  Guildford,"  yet 
it  was  specially  set  forth  what  his  office  was  (5). 

Assessors]  .     See  tit.  Burgess  Roll. 

Attorney].  A  mandamus  will  be  granted  in  respect  of  the  office  of  an 
attorney  of  an  inferior  Court,  it  being  one  of  public  concern,  because  it 
regards  the  administration  of  justice,  and  also  because  there  is  no  other 
remedy  (t). 

This  title  is  arranged  as  follows : — 

Attobnbt. 

To  practice 

Admission      .        .         - 

^].     To  Practice. — It  will  be  granted  to  allow  one  duly  entitled,  to 

practice  in  an  inferior  Court  (ti),  as  the  inferior  Court  of  Reading  (v) ; 


Attobhbt. 

43 

Restoration   -        -        - 

'    44 

44 

Delivery  up  ofBoOs,  ffc. 

-    45 

(o)  B.  V.  London  (Mayor),  10  Mod.  53, 
64,  citing  1  Boll.  108,  and  see  sUt  6  &  7 
Vict  c.  67,  B.  3,  App. 

(/>)  R.  V.  Exeter  (Dean),  2  Sbow.  217. 
a  a  2  Mod.  316;  3  Bac.  Abr.  530.  Trem. 
PI.  Cor.  467,  468,  wbere  see  form  of  writ. 

(q)  See  B.  V.  Guildford  (Approved  Men 
of),  1  Ler.  162.    a  0.  Raym.  152. 

(r)  2  Mod.  316.    B.  v.  Exeter  (Dean). 

(s)  See  tits,'** GuiU^ord"( Approved  meii), 
**  TVperton"  {twenty-fmir  men  o/). 


(0  Lee's  case,  Cartb.  169.  170.  Wbite's 
case,  6  Mod.  18,  per  Holt,  C.  J.  Leigb's 
case,  3  Mod.  335.  See  tit.  *<  Courtt,  Inft-^ 
rior." 

(«)  B.  o.  Barker,  Borr.  1268.  See  B.  v. 
Baines,  3  Salk.  233,  13.  R.  v,  London 
(Mayor),  16  L.  J.,N.  S.  185;  Q.B.,  wbeie 
see  form  of  writ 

(v)  1  Vent  11 ;  1  Sid.  410 ;  1  Mod.  23  ; 
Bac.  Abr.  tit  ••  Man:*  C. 


44  THE  mOH   PREROGATIVE 

Havering  Court,  Essex ;  the  Stepney  Court,  &c.,  and  the  Lord  Mayor  of 
London's  Court  (w) ;  but  the  Court  of  B.  R.,  will  not  lend  its  assistance  to  an 
attorney  of  a  superior  Court  to  allow  him  to  practice  in  such  inferior  Court 
as  he  may  do  so  of  right,  unless  the  number  be  limited  to  the  exclusion  of 
others  by  act  of  Parliament,  charter,  prescription,  &c.,  and  then  he  will 
require  an  appointment  (x). 

].  Admission, — It  lies  also  to  admit  an  attorney  of  the  Court  of  the 

Sherifis  of  York  (^).  So  of  the  Marshal's  or  other  Court  (z).  But  if  the 
Court  of  B.  R.  has  no  jurisdiction  or  power  to  enforce  admittance,  &c.,  the 
writ  will  be  refused.  Thus  a  rule  for  a  mandamus  to  the  principal  and 
ancients  of  Barnard's  Inn  to  admit  an  attorney  into  the  Society  was  dis- 
charged, as  it  was  not  shewn  that  the  Court  had  the  requisite  authority  over 
the  Inn  (a).  But  it  seems  a  mandamus  should  not  issue  to  the  Judges  of  an 
inferior  Court,  commanding  them,  in  the  first  instance,  to  admit  an  attorney 
of  B.  R.  to  practice  there,  but  that  the  mandamus,  if  any  lies,  must  be  to 
examine  whether  he  is  capable  and  qualified  to  be  admitted  according  to 
the  stats.  2  Geo.  2,  c.  23,  and  6  Geo.  2,  c.  27  (b). 

].    Restoration, — So  it  will  be  granted  to  restore  an  attorney  to  his 

place  in  an  inferior  Court  (c).  Thus  it  lies  to  restore  an  attorney  of  the 
Sheriff's  Court  of  York  {d).  So  to  restore  an  attorney  within  the  liberty  of 
St  Martyn  le  Grand  (e).  So  to  restore  an  attorney  of  the  Borough  Court 
of  Southwark  (/),  or  of  the  Court  of  the  Corporation  of  Colchester  (^). 
So  it  was  granted  after  many  arguments  and  much  deliberation,  to  restore 
an  attorney  of  the  town  Court  of  Canterbury,  it  not  being  such  an  office 
with  which  the  commissioners  for  corporations  had  power  to  intermeddle  (h). 

(w)  16  L.  J.,  N.  a  185,  Q.  B.    A  writ  of  152.    &  C.  1  Ler.  75.    S.  C.  Raym.  56, 94. 

error  u,  howerer,  pending  against  thb  deci-  See  R.  e.  Rusbworth,  Kely.  288.    K,  v, 

non.  Rainei,  b  Salk.  232,  13,    Anon.,  Maxdi. 

(«)  GiUman  v.  Wright,  1  Sid.  410.  &  C.  141.    R.  e.  Oxenden,  1   Show.  219;  Keh. 

1  Ventr.  11.  a  C.  2  Keb.  477, 584.  Hurst's  549.    Bac  Abr.  tit.  <*  Afan.**  C. 
ca8e,Ra;m.  56, 94.    S.C.  1  Sid.  94.    a  C.         (<!)  R.  «.  Tork  (Sherifi),  2  Show.  154. 
1  Le?.  75,  citing  Underwood's  case.    Has*  (e)  Collin's  case,  1  Keb.  549,  also  cited  in 

ting's  case,  1  Sid.  410.    a  C.  1  Mod.  23.  Hurst's  case,  I  Sid.  152 ;  and  see  1  Le?.  75. 

Anon.,  March.  141.      R.  v.  Tork  (Sherifis),  See  also  R.  v.  Canterboiy  (Archbishop),  8 

3  B.  &  Ad.  775;  bat  see  16  L.  J.,  N.  a  East,  216.    The  writ  should  be  du«cted  to 

186,Q.B.  the  steward.    Bac  Abr.  tit.  •*  Afon." 

(y)  R.  D.  York  (Sherifi),  3  B.  &  Ad.  (f)  Underfaai's  case,  cited  in  Hurst's  case, 

770.  1  Keb.  387,  and  in  S.  C.  1  Le?.  75.    a  C. 

(z)  See  1  Sid.  94,  152.     Ray.  56,  94 ;  1  1  Sid.  152. 
Le?.  75>  npra.    Com.  Dig.  tit.   "  Man.*'         (g)  R.  v.  Colchester  (Town),  2  Keb.  188. 
(A.)  (A)  Hurst's  case,    Raym.    94,   56,    (the 

(a)  See  onfe,  pp.  10,  11.    R.  v.  Barnard's  applicant  ha?ing  been  improperly  removed  by 

Inn,  5  A.  &  £.  17.  the  Commissioners  for  Corporations  acting 

(h)  R.  9.  Yoik  (Sherift),  3  B.  &  Ad.  under  the  Statute  of  Corporations).     S.  C. 

770,  781.   And  see  1  Mod.  23.  S.  C.  1  Sid.  1  Le?.  75.     S.  C.  1  Sid.  94  (citing  Under- 

410.    a  C.  1  Vent  11,  nipra,  wood's  case).     S.  C.  1  Keb.  349,  354, 387, 

(c)  Leigh's  case,  3  Mod.  333,  citing  Hurst  (Twysden  saying,  that  as  the  writ  was  grounded 

r.  Canterbury  (Mayor),  1  Sid.  94.    S.  C.  on  Magna  Charta,  that  none  should  be  dis- 
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So  it  has  been  gnmted  to  restore  an  attorney  improperly  suspended  from 
practbmg  in  the  Coorto  of  the  County  Palatine  of  Chester.  But  a  return 
of  suspension  for  speaking  contemptuous  words  of  the  presiding  Judge  is 
good  (t).  So  it  has  been  granted  to  restore  one  of  the  attorneys  of  the 
Marshalsea  Court  (J). 

].    Bolb   delivery^  ^hc.— The  Court  will  not   grant   a  mandamus 

to  a  manor  steward  being  an  attorney  to  deliyer  up  Court  roUs,  &c.,  there 
being  another  remedy  (A). 

Auditor  of  Chamrerlain's  ard  Bridqricaster's  Accouhtb].  ^c/- 
mMon, — It  lies  to  command  an  admission  to  the  office  of  auditor  of  the 
chamberlain's  and  bridgemaster's  accounts,  if  duly  elected  (/). 

Auditor  of  Churchwardxh's  Accourts.    See  tit.  Churchwarden. 

Auditor  of  Ovkr8rrr'8  Accourts].     See  titles  Churekwarden  ;  Over- 


Auditor  of  Paribr  Aooourts].  See  titles  Churchwarden;  Oveneer 
(aecounis)$  JParith  {audHor). 

AuoMRRTRD  Curact].    See  tit.  Curacy  (augmenied). 

Autrefois  Acquit].    See  tit.  Courii  Inferior  {Records)* 

Award].  Enforcing, — It  lies  to  enforce  the  payment  by  a  company,  of 
money  which  an  arbitrator  has  awarded  to  be  paid  by  its  treasurer.  But  it 
was  so  held  expressly  on  the  ground  that  the  action  on  the  award  could  only 
be  against  the  treasurer,  and  that  his  body  and  goods  were  exempted  from 
execution  by  the  statute  incorporating  the  company  (m). 

Bailiff]  .    The  writ  lies  for  the  office  of  bailiff  of  a  borough  (n). 

^],  eUe^on. — ^It  lies  on  stat.   11   Greo.  1,  c  4,  s.  2,  to  go  to  the 


seised  of  liberties  or  franchises,  that  therefore  **  Mtmof^  (  RdUy 

tbto  mandamos  should  be  granted,  558,  675,  (/)  R.  9.  London  (KayoT),  1  T.  R.  423. 

cited  also  in  R.  «.  Canterbury  (Archbishop),  (m)  R.  v.  St  Katherine*s  Dock,  4  B.  & 

8  East,  216.    Bac.  Ab.  tit.  «<  Mim.'' C.  Ad.  360.    a  C.  1  N.&  11121,  also  dtedm 

(0  Pariwr's  case,  I  Vent.  331,  and  see  R.  v.  Nottingham  Water  Works,  6  A.  &  £. 

•*  AfoMfaimw,'*  2  Lnt.  1014,  for  form  of  soch  365.    See  tits.  •<  Inekum;*  **  ArhitratUm,*' 

retnni,  which  in  1  Vent  33 1 ,  tttpm,  was  held  *<  Monty,**  **  Compimff**  (  ExtcuHimy 

to  be  good.    Tiem.  PI.  Cor.  516,  where  see  (n)  R.  3,  Rol  456, 1.  20,  32.  Com.  Digi 

form  of  writ.  tit. «  Jkfon.**  (A).    Scarboroogh's  oase,  Stnu 

ij)  Underwood's  case,  Ann.,  1651»  cited  1180$  and  see  also  Stnu  1003,  1157  ;  see 

in Horst'scase,  1  ^d.  94%  stats.  9  Ann.  c  20;  11  Oea  1,  c.  4,  and 

(k)  R.  V.  Earle,  Barf.  1197.    Bat  see  1  Vict  c.78,s.  26,  App.  SeetiU  ««  Qjbc.'* 
tits.  *'  CcfporatUmy  hhmieipal"   (Ttutgnia), 
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election  of  bailiffs,  and  to  command  the  holding  of  a  Court  for  that 
purpose  (o). 

,  appUcation,  ^-c— See  stat.  6  &  7  Vict.  c.  89  (jp),  as  to  the  necessary 

steps  to  be  taken,  before  making  the  application,  in  order  to  obtain  costs. 

],  €u2mit  and  swear, — It  lies  to  admit  and  swear  into  the  office  of 

bailiffs  of  a  corporation  {q)  or  of  a  town  (r). 

],  restoration, — It  also  lies  to  restore  to  the  office  of  bailiff  if 

improperly  disfranchised  («). 

Bailiff  of  Manor].     See  tit.  Manor  {Bailiff). 

Bank  of  England].  Transfer  of  stock, — The  Court  will  not  grant  a 
mandamus  to  command  the  Bank  of  England  to  transfer  stock,  because 
there  is  a  remedy  by  an  action  on  the  case  if  they  refuse,  which  action 
would  afford  a  satisfaction  equivalent  to  a  specific  relief  (^). 

]  accounts, — Nor  will  the  Court  command  the  Bank  of  England,  at 

the  instance  of  one  of  its  members,  to  produce  an  account  of  the  income 
and  profits  of  a  certain  period,  with  an  account  of  the  charges  of  manage- 
ment, for  the  purpose  of  enabling  the  next  general  Court  to  consider  the 
state  and  condition  of  the  company,  and  to  declare  a  dividend,  in  the 
absence  of  any  Parliamentary  direction  that  such  accounts  should  be  pro- 
duced. For  such  an  application  is  in  effect  made  by  one  on  behalf  of  several 
partners  to  compel  his  co-partners  to  produce  their  accounts  of  profit  and 
loss,  and  to  divide  those  profits,  if  any  there  be ;  a  subject  over  which  the 
Court  of  Chancery  has  alone  jurisdiction  (»). 

Bankrupt].  Further  exammaiion, — It  lies  to  command  commissioners 
of  bankrupt  to  issue  their  warrant  for  a  further  examination  of  a  bankrupt, 
on  a  suggestion  that  he  is  desirous  of  fully  disclosing  his  estate  and  effects, 
although  the  bankrupt  had  been  previously,  after  repeated  examinations,  finally 
committed  by  the  commissioners  for  not  having  satisfactorily  answered  (v). 
But  it  has  also  been  decided,  that  where  a  party  has  been  committed  for 
not  having  answered  satisfactorily  before  the  commissioners,  he  may  have 
a  habeas  corpus  to  bring  him  before  the  commissioners  for  further  exami- 


(o)  See  Stat.  App.     R.  v.  Woodrow»  2  (<)  R.  v.  Bank  of  England,  I  Doug.  524. 

T.  R.732.    Scarboroagh's  case,  Stra.  1180.  See  also  R^  v.  Nottingham  Water  Woriks» 

R  V,  Maiden  (BaUifi),  2  Salk.  431.    8.  C  6  A.  &  £.  364.    Bac.  Abr.  tit.   <«  Mm." 

Ld.  Raym.  481.  G.  2.    See  ante,  p.  20. 

(p)  Appendix.  («)  R.  o.  England  (Bank),  2  B.  &  A. 

(9)  R.  o.  Ipswich  (Bailifi),  1  Banard.  622.    See  R.  v.  Wilts.  Canal,  3  A.  &  £. 

407.    Yanghan  o.  Lewis,  Garth.  227.     See  482.    See   ante,  p.  22.     See  tiL  *'  Com* 

tit  "  CorpomUmj"  ( Munteipal).  pamy"  (Duties,  ^. ). 

(r)  R.   9.    Glitheroe    (Town),  6    Mod.  («)  In  re  Bromley,  3  D.  &  R.  310.     And 

133.  see  R.  v,  Surrey  (J.),  6  T.  R.  77.     See  txL 

(s)  Tompson  e.   Edmonds,  2  Rol.  Ab.  "  /nfo/twit." 
456,pl.4,  T.,4Jac,B.R. 
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natioDy  bat  cannot,  by  a  mandanms,  throw  the  expense  of  bringing  him  up 
on  the  estate  (to), 

].     Certificate. — It  does  not  lie  to  command  the  commissioners  of 

bankrupt  to  sign  a  certificate  of  a  bankrupt's  conformity,  because  a  discretion 
is  vested  in  the  commissioners,  of  which  the  Court  cannot  enforce  the 
exercise  in  any  particular  way  {x), 

Babrahd's  Inn,  Attornet  of].     See  titles  Attorney  ;  Inn  of  Chancery, 

Baron,  Court].     See  tit.  Manor  (Baron), 

Baron  and  FemeJ.     See  titles  Admmistratian ;  Alimony, 

Barri8Ter-at-Law].     See  tit.  Inn  of  Court, 

Bastards].  It  lies  to  command  justices  of  the  peace  to  proceed  generally 
in  all  matters  as  to  bastard  children,  within  their  jurisdiction  (y).  Thus  it 
has  been  granted  to  command  justices  of  the  peace  to  take  the  examination 
of  a  pauper  touching  the  reputed  father  of  a  bastard  child  of  which  she  was 
pregnant,  and  also  to  issue  their  summons  to  such  putative  father,  com- 
manding his  appearance  before  them,  to  answer  for  having  disobeyed  an 
order  of  bastardy  made  upon  him  under  stat.  49  Geo.  3,  c.  68,  s.  3  (z). 
And  also  to  command  them  to  hear  and  determine  an  application  for  a 
bastardy  order  which  they  have  improperly  refused  to  proceed  with  (a),  but 
not  to  make  an  order  of  maintenance  on  a  particular  parish  (6). 

So  it  lies  to  command  them  to  receive  and  enter  an  application  for  an 
order  of  maintenance  upon  the  putative  father  of  a  bastard  under  stats. 
4  &  5  Wm.  4,  c.  76,  s.  72 ;  7  &  8  Vict,  c  101,  and  8  Vict.  c.  10  (c). 

].     Appeal, — It  lies  also  to  command  justices  at  quarter  sessions  to 

cause  continuances  to  be  entered,  and  to  hear  an  appeal  against  an  order 
of  affiliation  of  two  magistrates,  under  stats.  49  Geo.  3,  c.  68,  s.  5,  and 
7  &  8  Vict.  c.  101  (d ),  or  any  appeal  against  such  an  order  which  they 
ought  to  have  heard  («);  but  not  if  the  sessions  have  no  jurisdiction,  or 

(w)  Expartt  Bagster,  2  M.  &  R.  467.  (c)  R.  v,  Cambridgeih.  (J.)     R.  v.  Salop 

(jt)  In  n  King»  7  East,  90,  n.  (a),  and  (J.)    R.  v.  Glouoestenh.  (J.),  1  P.  &  D« 

cited  in  15  East,  126,  and.9  East,  88.    See  249.    S.  C.  7  A.  &  £.  480.    S.  C.  9  A.  & 

aate^  pp.  12,  13.  K  338.     R.  v,  Bridgman,  15  L.  J.,  N.  8» 

.     (y)  R.  o.  Sorrey  (J.),  2  Show.  74.  Bott's  44,  M.  G.  R.  v.  Cbesh.  (J.>,  15  L.  J.,  N.  S. 

Poor  Law,  by  Const,  46,  61,  207.  1 14,  M.  C.     R.  v.  Hincliffe,  16  L.  J.,  N.  S. 

(c)  R.  V.  Martyr,  13  East,  55.  78,  M.  C* 

(a)  EsparU  Wallingford  Union,  9  DowL  (d)  R.  t.  Salop  ( J.)>  4  B.  &  A.  626.    R. 

987.    R.  9.  Walker,  14  L.  J.,  N.  S.  120,  cr.  Flintsh.  (J.),  15  L.  J.,  N.  S.  50,  M.  C. 

M.  C.    &  C.  3  D.  &  L.  131.  E*  partt  Lowe,  15  L.  J.,  N.  &  99,  M.  C. 

(6)  R.  V.  Middz.  (J.),  4  B.  &  A«  298.  S.  C.  3  D.  &L.  737.    R.  v,  Cbesh.  (J.),  15 

See  R.  e.  Eye  (Corp.),  4  B.  &  A.  27L    R.  L.  J.,  N.  A  114,  M.  C.    S.  C.  4  D.  &  L. 

V.  Truro  (Mayor),  3  B.  &  iu  690 ;  2  Chitt.  94. 

257.  (e)  ExparU  Becke,  3  B.  &  Ad.  704.     R. 
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have  properly  dismissed  the  appeal,  on  the  ground  of  a  defective  notice  of 
appeal  or  otherwise  (/). 

An  appeal  does  not  lie  to  command  the  justices  at  sessions  to  enter  con- 
tinuances and  hear  an  appeal  against  an  order  of  affiliation  duly  made  by  two 
justices  at  petty  sessions,  under  stat.  2  &  3  Vict.  c.  85,  s.  1,  as  no  appeal  Ilea 
in  such  case  (g). 

"].     Cosis.-'lt  however  lies  to  command  justices  to  make  an  order 

upon  certain  guardians  of  the  poor  to  pay  costs  incurred  in  resisting  an 
application,  made  by  such  guardians  under  stats.  4  &  6  Wm.  4,  c.  76,  s.  73, 
and  2  &  3  Vict.  c.  85,  s.  1,  for  the  maintenance  of  a  bastard  child,  if  the 
application  has  been  fully  heard  (A).  For  in  all  cases  in  which  the  Court 
of  Quarter  Sessions  dismisses  an  application  under  stat.  AkS  Wm.  4,  c  76, 
s.  73,  for  an  order  of  bastardy,  on  the  ground  that  it  is  not  made  by  the 
proper  parties,  it  is  bound  to  award  to  the  person  intended  to  be  charged 
his  costs  of  resisting  the  application,  and,  on  refusal,  a  masdamus  lies  to 
command  them  so  to  do  (t). 

-— ].  Enforcing  order  of  affiUai!km.—Bo  the  Court  will,  by  writ  of 
mandamofl,  command  a  justice  or  justices  to  enforce  an  order  of  affiliation  (;)• 

But  it  lies  not  to  conmiand  a  justice  to  convict  under  stat.  5  Geo.  4,  c.  83, 
a  single  woman  for  having  nm  away  and  left  her  bastard  child,  as  that 
statute  applies  to  legitimate  and  not  to  illegitimate  children  (A). 

Bedfobd  Level].  Receiver;  ReeioroHon.^^ It  lies  to  command  the 
conservators  of  the  Bedford  Level  to  restore  their  receiver,  if  improperly 
removed,  they  being  incorporated  by  stat.  15  Car.  2,  and  thereby  required 
to  appoint  a  collector  and  receiver  (J), 

-'-'— ].  Segisirar,  admit  and  swear. —  The  writ  will  be  granted  to 
command  the  Bedford  Level  Corporation  to  admit  and  swear  into  the  office 
of  registrar  of  such  corporation,  his  duty  being  a  public  one,  that  is,  to 
register  titles  and  deeds  relating  to  land  within  the  level;  as  to  which  he  takes 
an  oath  of  office.  It  has  also  been  settled  that  an  information  in  the  nature 
of  a  quo  warranto  does  not  lie  against  him,  he  being  a  mere  servant  of  the 

V.  Linoohtth.  (J.),  3  B.  &  C.  548.   R.  «.  (t)  3  O.  &  D.  167.     S.  C  6  Q.  B.  342, 

Ozfordsh.  (J.),  1  B.  &  C.  279.    R.  v.  Olon^  w/ira.   R.  e.  Monmoathsh.  (J.),  12  L.  J.  R^ 

oestenh.  (J.),  2  D.  &  B  426.     R.  v.  Ox.  N.  S.,  M.  C.  126;  and  sea  7  &  8  VusL  101, 

foidBh.  (J.),  5  D.  1 16.  R.  v.  Liooobsh.  ( J.}»  s.  1,  9. 

5  D.  Ac  R.  347.  O)  ^  v   Codd,  I  P.  &  D.  456.    S.  C.9 
(/)  2  D.  &  R.  426,uid  cues  wuphu  See  A.  &  £.  682.    R  v.  Mutyr,  13  East,  55. 

tit.  *«  Qwaier  &mjoiu."    See  ante,  p.  29.  (k)  R.  v.  Maude,  2  D.,  N.  S.  68.    S.  C. 

(p)  R.9.  WestR.  (J.),  4  P.  &  D.668.  11  L.  J.,  N.  a  120,B1  C.    See  tit  "  Qiuir. 

S.  C.  1  Q.  B.  325.  fer  Segtumg,*' «  Jiuftce." 

(A)  R.  e  Ld.  Hastings,  1  D.  &  M.  132.  (/)  Anon.,  1  Barn.  195.    In  this  case, 

S.  G.  6  Q.  B.  141.    a  C.  13  L.  J.,  N.  &  however,  the  applicant  was  not  tamed  out 

111,  H  C.    R.  e.  Exeter  (Recorder),  3  6.  by  the  then  directors,  and  upon  that  point 

6  D.  167.  a  C.  5  Q.  B.  342.  8.  C.  13  (which  is  not  dear,)  the  mandamus  was 
L.  J.,  N.  S.  7,  M.  C.    See  tit  «  Boor"  granted.    See  tit "  Office'  {RttUmdUm). 
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corporation,  and  his  office  not  affecting  any  franchise  or  other  authority  held 
under  the  Crown  (m). 

As  to  Drunage,  see  tit.  Drainage, 

Bermudas — Compart  of  Traders  to].  Restoration  of  Member. — It 
lies  to  command  the  restoration  of  one  to  be  a  member  and  assistant  to  the 
company  of  traders  to  the  Bermudas  (n). 

Births,  Registrar  of  J.     See  tit.  Registrar  of  Births. 

Bishop].    Absolution. — See  such  title. 

—— ].  Chrism. — It  has  been  granted  to  command  f^  bishop  to  give  oil  to 
a  priest  with  which  to  baptize  (o). 

"].     Confirmation, — See  such  title. 

].     Consecration, — It  does  not  lie  to  command  the  consecration  of  a 

bishop  (p), 

^].    Sacrament. — See  titles  Sacrament;  Prebendary. 

].    Visitation. — See  tit.  Visitation. 

.     Application;  Costs, — If  an  application  for  a  writ  of  mandamus 

for  any  cause  be  made  against  a  bishop  without  good  foundation,  it  will  be 
discharged  with  costs  (7).  But  if  the  point  raised  be  new  and  doubtful, 
the  Court  will  not,  in  its  discretion,  inflict  costs  (r). 

Blacksmiths'  Company,  Clerk  of].  Delivery  of  Boohs^  fyc, — It  lies  to 
command  the  delivery,  by  the  late  clerk  of  the  Blacksmiths'  Company,  of  all 
books,  papers,  &c.,  which  he  had  obtained  possession  of  by  reason  of  being 
such  clerk,  and  from  which  office  he  had  been  removed  {rr\ 

Blur  Coat  School].  Restoration  of  Scholar, — It  lies  not  to  restore  a 
blue  coat,  he  being  but  an  almsman,  and  under  the  jurisdiction  of  a 
visitor  (i). 

Bond].     See  tit.  Compensation  {Bond), 

Bond — High  Constble's].     See  tit  Constable. 

Books,  Records,  Official  Papers,  &c.].  Delivery, — The  party  entitled 

(m)  R.  V.  Bedford  LereU  6  East,  356,  and  tit.  <*  G»f«.'* 

caiea  there  cited.    Bac  Abr.  tit.  "  Majt.**  C.  (r)  R.  v.  Canterbury  ( Arcbbp. ),  15  East, 

(»)  Trott'i  case,  2  Keb.  693.    See  tit  159. 

"*  Company:*    **  Corporation**    (^Municipal),  (rr)  R.  o.  Wildman,  Stra.  879.     S.  C.  I 

"  FranehUe,*"*  Freedom,**  Bam.  402.     The  rule  should   be  for   the 

(o)  See  tit.  *'  Chrism.**  delivery,  &c..  to  the  company,  and  not  to  the 

(p)  Dr.  Robert's  case,  2  Keb.  102,  per  new  clerk.    See  tit.  "  jBoo*f,"&c. 

WindbaiD,  J.  («)  R.  e.  Wheeler,  3  Keb.  360.  See  titsi 

(g)  R.  V.  Chester  (Ep.),  1  T.  R.  396,  405.  "  Charity,**  ••  Charter  Houte   Sehool,**  *•  CoU 

R.  ».  Oxford  (Ep.),  7  East,  600,  606.    See  lege,**  "  Schoot,"*  "  Ft«lor." 
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to  a  public  office  has  a  right  to  the  books  and  papers  appertaining  to  sach 
office,  and  the  Court  will  command  the  delivery  of  them  over  by  mandamus. 
But  one  who  has  a  legal  right  to  an  office  is  not  entitled  to  have  books 
delivered  by  one  who  has  an  equitable  right,  and,  therefore,  a  writ  for  that 
purpose  would,  in  such  a  case,  be  refused  {t).  So  that  where  two  persons 
are  contending  for  an  office,  for  which  quo  warranto  will  not  lie,  the  right  to 
it  may  always  be  tried  by  a  mandamus  to  give  up  papers  relating  to  it  («). 

].     Deposit — So  the  writ  lies  to  command  a  public  officer  to  deposit 

a  public  document  where  it  is  directed  to  be  deposited  according  to  act  of 
Parliament  (v). 

.     Form  of  Writ. — The  writ  to  deliver  books,  &c.,  may  be  directed 

not  only  to  him  whp  has  them,  but  also  to  all  those  who  were  assistant  in 
carrying  them  away  (w). 

Books  of  Borough].     See  tit.  Borough  (Booki), 

Books  of  Company.]     See  tit.  Company  {Books^  ^c.) 

Books  of  Countx].     See  tit.  County  {Accounts^  Books,  <^c.). 

Borough].     This  title  is  arranged  as  follows : — 

Borough.  i  Borough. 

Borough  officers    -        -        -    50  i  Bate — DefauUers  -         -    51 


Borough  fimd        -        -        -    50 

Rate 51 

Appeal  against        -        -    51 


RateBoohs  -        -        -    52 

Inspection^  §fc,        -         -    52 
Delivery  -        -         -    52 


],     Borough  Officers. — As  to  the  election,  &c.  of  such  officers,  see 

posty  tit.  Office,  4"c.,  and  stat.  6  &  7  Vict.  c.  89  («). 

].  Borough  Fund. — The  writ  lies  to  command  a  municipal  corpo- 
ration to  pay  out  of  the  borough  fund  certain  sums  incurred  in  respect  of 
the  expenses  or  costs  of  carrying  into  effect  the  provisions  of  stat.  5  Sc  6 
Wm.  4,  c.  76.  Thus  fees  which  a  justice's  clerk  in  a  borough  is  authorized 
to  take,  by  a  table  regularly  allowed  and  confirmed  under  stat  5  &  6  Wm.  4, 
c.  76,  s.  124,  in  respect  of  charges  against  persons  apprehended  and  brought 

(0  Town  Clerk  of  Nottingham's  case,  1  (v)  R.  0.  Payne,  6  A.  &  E.  402.     S.  C. 

Std.  31.    R.  V.  Wheeler,  I  Barn.  99.    Com.  1  N.  &  P.  624,  per  Coleridge,  J.     See  tit. 

Dig.  tit  "  Afa»."  (A.)  (B.);  3  BL  Com.  «*  Act  of  Parliament,'*"  Atiomey." 

110.    See  tits.  "  Attorney,"  **  BbukmUha'  (w)  R.  v.  Holford,  2  Bam.  350      Anon., 

Company,"  •*  Company,'*  »  Corporation,  Mu-  I  Barn.  402.     So  in  the  Roman  law  it  is  a 

nieipal*'  {Innynia),  <«  Innynia,"  "  Records"  rale  that  "I«  damnum  dat,  giu  jmbet  dare  .• 

*'  Seal  **    See  ante,  pp.  27, 28.  91M  vero  nidla  ct^w  est,  cuiparere  neeeese  *a.** 

(«)  R.  9.  Hopkins,  1   Q.  B.  161.    S.  C.  D.  50, 17,  169. 

4  P.  &  D.  551,  per  Pollock,  ary.,  and  see  (c)  Appendix, 
there  form  of  writ  and  return. 
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before  the  borough  justices  by  constables  appointed  by  the  watch  committee^ 
and  disposed  of  by  such  justices;  and  which  fees  the  clerk  to  the  justices  cannot 
recover  from  such  persons  or  other  parties,  either  on  account  of  their  not  being 
specifically  imposed  on  them  by  act  of  Parliament,  or  from  their  inability  to 
pay,  are  "  expenses  necessarily  incurred  in  carrying  into  effect  the  provisions 
of  the  act"  under  section  92,  and  a  mandamus  will  go  to  direct  their  payment 
out  of  the  borough  fund  (y).  But  a  mandamus  will  not  lie,  to  command  the 
payment  over  of  money  to  the  treasurer  of  a  borough,  under  stat.  5k6  Wm.  4, 
c.  76,  8.  92,  unless  the  application  be  made  either  by  the  treasurer  or  after 
he  has  been  required  to  demand  the  payment ;  and  this,  although  the  party 
applying  for  the  writ  be  ultimately  entitled  to  the  money  {z), 

'},     Rate, — The  Court  will,  in  some  instances,  order  the  making  of  a 

borough  rate  (a),  but  it  will  not  order  the  payment  of  past  expenses,  which 
would  render  a  retrospective  rate  necessary  (b).  But  such  an  objection  can 
only  arise  upon  the  return,  for  until  that  time  there  is  nothing  to  shew,  but 
that  there  are  funds  in  the  hands  of  the  defendants  (b).  So  the  Court  will, 
for  a  proper  purpose,  command  a  corporation  to  enforce  payment  of  the 
existing  borough  rates,  or  cause  to  be  collected  another  rate ;  but  such  a 
writ  must  shew  that  the  existing  borough  fund  is  insufficient,  or  it  will  be 
informal,  and  such  an  objection  may  be  used  as  an  answer  to  a  rule  for  an 
attachment  against  those  who  refuse  compliance  (c). 

]•    -Appeal  against  Rate. — It  lies  to  command  a  recorder,  ftc.  to 

enter  continuances  and  hear  an  appeal  against  a  borough  rate,  where  an 
express  power  of  appeal  is  given  (rf),  as  by  stat.  5  &  6  Wm.  4,  c.  76, 
8.  92  (e),  and  the  subject-matter  is  not  of  Ecclesiastical  jurisdiction  (/*). 

^].     DefauUers. — So  it  lies  to  command  justices  to  issue  a  distress 

warrant  to  levy  a  borough  rate  (^),  but  where  the  legality  of  such  a  warrant  is 
not  clear,  the  Court  will  not,  by  mandamus,  command  the  justices  to  issue 
it  (A). 

So  it  lies  to  command  magistrates  to  issue  a  warrant  of  distress  for  non- 

iy)  R.  V.  Gloucester  (Mayor),  1  D.  &  M.  (R.),  1  P.  &  D.  622.    R.  e.  Bond.  6  A.  & 

677.    S.  C.  5  Q.  B.  862.    S.  C.  13  L.  J.,  E.  909.    R.  v.  Poole  (R.),  1  N.  &  P.  766. 

N.  S.  233,  Q.  B.     Bat  see  R.  v.  Cambridge  See  tits.  '*  Poor  BaU/*  "  Quarter  Segrions." 

(Mayor).  14  L.  J.,  N.  S.  82,  Q.  B.    R.  v.  (e)  R.  e.  Bond,  6  A.  &  E.  905.    R.  v. 

Lichfield,  16  L.  J.,  N.  S.  333.  Q.  B.  See  R.  Bath  (R. ),  9  A.  &  £.  872.    R.  t;.-Cannar. 

V.  Poole  (Mayor),  1  O.  &  D.  728.    S.  C.  1  hen  (R.),  7  A.  &  E.  766. 

Q.  B.  616.  (/)  R.  V.  St.  Saviour's,  7  A.  &  E.  925. 

(s)  R.  V.  Frost,  8  A.  &  E.  822.    S.  C.  1  S.  C.  3  N.  &  P.  126.    S.  C.  1  N.  &c  P.  496. 

P.  &  D.  75.  See  tit.  "  Chureh-rate.** 

(a)  See  tita."  County  Arte,"  "iVorilflte,"  (g)  R.   v.  Trecothick,  2  A.  &  E.  405. 

&c.  R.  «.  Poole  (Mayor).  1  G.  &  D.  728.   S.  C. 

(6)  Woods  o.  Reed,  2  M.  &  W.  777,  1   Q.   B.  616.    See    tit.    «'  Compentaiitm:' 

cited  in  R.  v.  Gloucester,  1  D.  &  M.  681.  (  Office  Paymeni). 

a  C.  5  Q.  B.  862.  (A)  R.  v.  Dyer.  2  A.  &  E.  611.    S.  C. 

(e)  R  V.  Poole  (Mayor),  1  G.  &  D.  728.  4  N.  &  M.  550.    R.  v.  Barker.  6  A.  &  £. 

aC.  JQ.B616.  391  ;  2  A.  &  E.  644.    S.  C.  4  N.  &  M.  394. 

(d)  R.  9,  Ipswich  (R.).  8  D.  103,  citing  But  see  tit  "  QuarUr  Semoiu,"  and  stat.  6 

R.  V.  Surrey  (J.),  2  T.  R.  504.    R.  v.  Bath  &  7  Vict.  c.  67,  s.  3,  App. 

E  2 
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pajonent  of  paving  and  lighting  rates  of  a  borough  (t).  fiut  the  Court  of 
B.  R.  will  not  grant  a  mandamus  to  justices  of  Middlesex,  commanding 
them  to  issue  such  distress  warrants  for  rates  made  in  any  district  within  the 
metropolis,  but  will  leave  the  commissioners,  or  other  persons  having  the 
control  of  the  pavements  of  the  district,  to  their  remedy  by  action,  under 
Stat.  57  Geo.  3,  c.  29,  s.  38  {j). 

].     Rate  Booksy  Sfc. ;  Inspection^  Sfc. — The  Court  will,  under  certain 

circumstances,  command  inspection  and  copy  of  rate  books  (k) ;  but  the 
Court  must  see  an  interest  and  right  before  it  will  grant  it  (/),  for  although 
the  applicants  be  not  strangers  as  to  the  documents  of  which  they  require 
inspection,  yet  they  will  not  be  entitled  to  it,  unless  some  sufficient  reason 
be  assigned  for  allowing  it  (m). 

There  must  also  be  a  demand  previously  to  the  application  to  the 
Court  (n). 

].     Rate  Booksy  Sfc. ;  Delivery, — So  the  writ  lies  to  command  the 

delivery  over  of  all  books,  minute  books,  records,  &c. ;  and  if  there  be  just 
cause  of  detention,  it  must  appear  by  the  return  (o). 

As  to  freedom,  see  titles  Corporation  (Municipal)  ;  Franchise;  Freedom; 
Freeman. 

Borough  Court].  *   See  titles  Courts  Inferior  ;  Corporation  MunieqHiL 

Bowling  Green].     See  tit.  Nuisance. 

Bridewell].  Governor y  Restoration. — It  has  been  granted  to  restore  to 
the  office  of  governor  of  Bridewell  in  the  City  of  London,  it  being  a  royal 
foundation  {p). 

Bridge].     See  titles  Highway  ;  Railway, 

Bridge  House  Estates].  Clerks  Restoration. — It  lies  to  command  the 
corporation  of  London  to  restore  to  the  office  of  clerk  and  comptroller  of  the 
Bridge  House  Estates,  if  improperly  ousted  or  suspended  from  his  office ;  it 

(t )  R.  V.  Hughes,  3  A.  Ac  E.  425.    S.  C.  334,  cited  in  3  G.  &  D.  94 ;  and  tee  3  Q.  B. 

5  N.  &  21  94 ;  butsee  5  N.  &  M.  126.  672. 

(J)  R.  V.  Middlesex  ( J. ),  5  N.  &  M.  1 26.  ( n)  R.  v.  Nottingham  (J. ),  3  A.  &  E.  500. 

ik)  See  tits.  "-Boo*!.  liecorA,  J-c.""  Cam^  8.  C.  6  N.  &  M.  160.    See  tit  •*  Ommfy 

pany,'**'  County  JRate."  Accounts.^    As  to  demand  and  refiisal,  see 

(/)  R.  V.  Leicester  (J.),  4  B.  &  C.  891.  poit,iit.  "AppUeaHon.** 

S.  C.  7  D.  &  R  370.   R.  e.  St.  Marylebone,  (o)  R.  e.  Ingram,  1  W.  Blac  49.   See  R. 

5  A.  &  E.  268.    S.  C.  6  N.  &  M.  600.     R.  e.  Wildman,  Stra.  879.    SberiiF  of  Notting- 

V.  Staffordsb.  (J.),  6  A.  &  E.  85.     S.  C.  1  ham*s  case,  1  Sid.  31.     R.  v.  Green,  6  A.  & 

N.  &  P.  60,  277.  This  case  further  restricts,  E.  548.     S.  C.  1  N.  &  P.  631.    See  tits, 

and,  to  some  extent,  overrules  R.  v.  licicester  "Bookg,  Record*,  ^e.,"  **  Compamy." 

(J.)    R.  e.  Tower  Hamlet  (Com.),  3  G.  &  (p)  R.  e.  Boulton,  3  Keb.  464.     See  the 

D.  94.     S.  C.  3  Q.  B.  670.  exceptions  to  the  return  in  this  case.     See 

(m)  R.  V.  Maidstone  (Mayor),  6  D.  &  R.  tit.  ••  Qffiee.*' 
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beiog  ao  ancient  office  for  life,  guamdiu  se  bene  gesserii  in  the  disposal  of 
the  Court  of  Common  Council.  The  duty  being,  to  superintend  and  take 
care  of  certain  estates  which  are  appropriated  by  the  corporation  to  the 
support  and  repair  of  London  Bridge,  some  of  the  estates  having  been 
granted  to  the  corporation  for  that  express  purpose  (9).  But  the  writ  will 
not  be  granted,  (although  the  applicant  have  been  irregularly  suspended),  if  it 
appear  by  his  own  shewing  that  there  was  good  ground  for  the  suspension 
had  the  proceedings  been  regular  (r). 

Bkidokmasteb's  Agcgukts,  Auditor  of].     See  tit.  Auditor^  Sfc, 

Bristol].  Steward  of  Sheriff" b  Couriofy  Admisnon.'-li  lies  to  command 
the  corporation  of  Bristol  to  admit  to  the  office  of  steward  of  the  Sheriff's 
Court  of  the  City  of  Bristol  (#). 

'].     Steward  of  Tolzey  Court  of  Restoration.— It  lies  to  command 

the  restoration  to  the  office  of  steward  of  a  Court  of  Record,  as  to  the  office 
of  steward  of  the  Tolzey  Court  of  Bristol  (t). 

BuiLDiHO  Act].  Where  a  party  had,  in  pursuance  of  stat.  14  Greo.  3, 
c.  78,  pulled  down  and  rebuilt  a  party  wall,  but  had  not  restored  the  interior 
decorations  of  the  adjoining  house  which  had  been  on  the  old  wall,  it  was  held 
that  a  mandamus  was  not  grantable  against  him  at  the  instance  of  the 
tenant  of  the  adjoining  house,  but  that  the  remedy  was  by  action  (ti).  As 
to  commanding  justices  to  set  out  evidence,  &c.,  on  the  record  a  conviction, 
under  stats.  14  Geo.  3,  c  78,  and  3  Geo.  4,  c.  23,  s.  1,  see  tit.  Conviction. 

Bttroess].    The  writ  lies  for  the  office  of  burgess  (v). 

(g)  R.  V.  London  (Mayor).  2  T.  R.  177.  389.     See  tits.  "  CourU  Inferior;*  **  Mtmor 

R.  ».  London  Assurance  Company,  5  B.  &  A.  Court  Leet;'  **  Office,"  "  Stewardr 

900.    Bac.  Abr.  tit.   **  Man/*  C.    See  tit.  (O  R.  o.  Griffiths,  5  B.  &  A.731. 

••  Office.''  («)  R.  p.  Ponsford,  12  L.  J.,  N.  8.  313, 

(r)  2  T.  R.  177,  tmjpra,     R.  v.  Cambridge  Q.   B.     See  oiUe,  p.  20,  and  tit.  **  Act  of 

(Chancellor),  6  T.  R.  99,  100,  where  one  of  Parliaament,'' 

the  reasons  assigned  for  refusing  was,  that  (o)  Clerk's  case,  Cra  Jac.  506.    Stamp's 

the  applicant  had  another  remedy.     And  see  case,  Raym.  12.     K.  o.Tidderley,  1  Sid.  14. 

B.  e.  Dr.  GasUn,  8  T.  R.  209.    R.  ».  Whit-  R.  e.   Wilton   (Burgesses),  5  Mod.  257. 

stmble  (Freefishers),  7  East.  353, 354,  n.  (a;.  Com.    Dig.  tit.    '*  Man^   (A.)    See  stat. 

See  tit  "  Office**  {Re$toraHo»).  9  Anne,  c.  20,  s.  1,  App.    See  tit.  '*  Office,** 

(«)  R.  V.  Bristol  (Mayor),  1   D.  &  R. 


54  >  THE   HIGH   PREROGATIVE 

This  subject  is  arranged  as  follows : — 


BUSGBSS. 

Capital  Busgbss — Restoration 

-     66 

Election 

* 

54 

Removal 

- 

-    56 

Application     - 

- 

64 

Chief  Bubgbss. 

AdmMsion     -        -        - 

. 

64 

EUction 

• 

-    66 

Swearing  in  and  admission 

. 

66 

Common  Buegsss. 

EnroQing  and  swearing  in 

- 

66 

Restoration 

- 

-    67 

Restoration 

- 

66 

Fbee  Bubgess. 

Returns 

. 

66 

Election 

- 

.    67 

CAPriAIi  BUEGESS. 

Admission^  swearing  tn,  SfT. 

-    57 

Election 

. 

66 

Inn  Buegess  op  Wigaw. 

Election  and  swearing  in 

- 

66 

Restoration 

- 

-    57 

Application     - 

- 

66 

Peincipal  Buegess. 

iJiifc      -        -         - 

. 

66 

ElectE4m       - 

- 

-    67 

^].     Election, — The  writ  has  been  often  granted  to  command  a 

municipal  corporation  to  proceed  to  the  election  of  a  burgess  (ta),  in  the 
room  of  one  deceased  (x).  But  the  Court  will  not  fix  a  day  for  such  election, 
but  will  leave  that  to  the  proper  officer,  and  if  he  do  wrong,  the  parties  may 
then  go  to  the  Court  to  oblige  him  to  act  properly  (y). 

So  it  has  been  granted  to  command  a  corporation,  &c.  to  enter  an 
adjournment  to  some  subsequent  convenient  day,  and  on  that  day  to  hold  a 
meeting  and  receive  and  examine  certain  proofs  offered  by  applicants  for 
the  office  of  burgess,  and  to  hear  and  determine  the  matter  of  such 
applications  (z). 

,     Application. — Wlien  the  application  is  for  a  mandamus  to  proceed 

to  the  election  of  a  burgess  in  the  room  of  one  deceased,  the  motion  is  of 
course,  and  ex  dehito  jusdticBy  so  that  the  Court  cannot  nor  will  impose  any 
terms  upon  the  applicant  (a). 

] .    Admission, — When  the  applicant  has  an  inchoate  right  by  birth  or 

servitude  to  be  admitted  a  burgess,  the  Court  of  B.  R.  will  grant  a  mandamos 
to  command  the  perfection  of  such  right ;  but  such  right  must  clearly  appear. 
Thus  where  an  inhabitant  of  a  borough  applied  for  a  mandamus  to  the 
mayor  and  steward  of  the  borough,  to  enrol  and  swear  him  at  a  Court  Lieet 
thereof  as  a  resiant  and  burgess,  but  did  not  make  out  an  inchoate  right  in 
every  inhabitant  to  be  a  burgess,  or  that  any  such  connexion  existed  between 
the  corporation  and  the  Court  Leet  as  would  make  swearing  and  enrolment 
at  the  latter,  the  means  of  perfecting  such  right ;  therefore  the  Court  refused 


(w)  R.  o.  Bridgenorth  (Mayor),  2  Chit. 
256.  See  tiU.  **  Qfrporation,  Municipal," 
**  Office,**  and  stat  6  &  7  Vict.  89,  Appendix. 

(x)  R.  o.  Evesham  (Corp.),  Kely,  243. 

(y)  2  Chit.  256,  ra/ir/r,  Stra.  948.  See 
tiu.  "  Alderman,^  "  Office.** 


(2)  R.  r.  (Carmarthen  (Blayor),  i  M.&  & 
696. 

(a)  Kel.  243,  supra,  R.  e.  Grampound 
(Mayor),  6  T.  R.  302.  See  tit.  *•  Applica- 
turn,"  and  stat.  6  &  7  Vict  c.  89,  Appendix, 
where  the  practice  is  given. 
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the  writ  (b).  So  a  burgess  beiDg  an  officer  within  the  stat.  12  Geo.  8,  c.  21, 
s.  1,  is  thereby  entitled  to  a  mandamus  for  his  admission  (c). 

"] .    Swearing  in  and  Admission. — So  it  has  bee  ngranted  to  command 

the  lord  and  steward  of  a  manor  to  swear  in  and  admit  certain  burgesses 
presented  by  the  jury  of  the  Court  Leet  (d). 

}.    Enrolling  and  Swearing  in, — It  lies  to  command  a  corporation 

to  enrol  and  swear  in  the  prosecutor  as  a  resiant  and  burgess  at  the  next 
Court  Leet  to  be  holden  for  the  borough,  if  it  would  confer  upon  him  a 
valuable  franchise,  as  the  privilege  of  voting  ajt  the  election  of  Members  of 
Parliament  (e). 

].     Restoration, — So  it  will  be  granted  on  a  proper  case  being  shewn 

to  restore  to  the  office  of  burgess  (/). 

.     Returns. — But  to  such  la  writ,  it  is  a  good  return,   that   the 

prosecutor  was  de  facto  elected,  but  that  not  having  received  the  Sacrament 
according  to  stat.  13  Car.  2,  c.  2,  his  election  is  void,  for  it  is  a  precedent 
qualification  (g).  So  it  is  a  good  return,  that  the  prosecutor  has  totally 
deserted  the  borough  (A). 

Capital  Buboebs].  Election. — It  lies  for  a  capital  burgess  (t).  Thus  it 
lies  to  command  a  proceeding  to  the  election  of  a  capital  burgess  (j).  So  in 
a  case,  where  two  vacancies  were  occasioned  by  the  deaths  of  two  capital 
burgesses,   and    this,    though    there    was  a   quo  warranto    information 

(&)  R.  P.  West  Looe  (Mayor),  3  B.  &  C.  Rep.  93  &.     Colchester's  ctse,  1  RoUe,  335. 

681,684.   S.  C.  2  D.  &  R.  181,  182.   S.  C.  R.  v.  Tidderley,  1  Sid.  14.    R.  v.  Halse. 

5  D.  &  R.  590.     R.  o.  Lord  Montacute,  1   Keb.  20,  pi.  56.     R.  v.  Phillingham,  1 

1  W.  Blac.  61.     R.  o.  Physicians  (CoUefire),  Keb.  777.     R.  v.  Allborough  (Bailiib),  1 

Burr.    2186.      Anon.    Lofit,    148.     R.    v.  Keb.  308.     Taylor*s  case,  Poph.  133.    R.o. 

Doocaster  (Mayor),  7  B.  &  C.  630.     8.  C.  Liverpool  (Mayor),  Burr.  730.   R.  v  Derby, 

5  M.  &  R.  545.     R.  «.  Malmesbary  (Alder.  (Mayor),  2  Sdk.  436.  18. 

men),  3  G.  &  D.  482.     S.  C.  3  Q.  B.  577.  (g)  R.  «.  Buckingham  (Corp.).  10  Mod. 

S.a  11  L.J..N.  S.  318,Q.  B.    Bac.  Abr.  173.    R.   v.   Pomfret    (Mayor),    10  Mod. 

tit.**ilfim.'*(C.)  107,   108.    R.   v.  Aldborough  (Borough), 

(e)  See  sUt.  App.  as  to  notice  of  applica-  10  Mod.  100.     See  tit.  *'  Offie^'  (Rettoru- 

tson  and  costs.     R.  v.  Lord  Montacuto,  1  W.  Hon). 

Blac  64.    S.   C.  1   Wils.   283.     See  tits.  (i)  R.  v.  Tmebody,  11  Mod.  75 ;  Ld. 

*'j4ctofPiBa'tiament,"**  Officer  Raym.   1275.     S.  C.  Holt,  449;  1  Doug. 

{d)  R.  9.  Beaufort  (Duke),  5  B.  &  Ad.  144,  569.    City  of  Exeter  o.  Glide,  4  Mod. 

442.     a  C.  2  N.  &M.  815,  where  see  form  36.    S.   C.   1   Show.  258;    1   Show.   364. 

of  writ  R.  9.  Leicester  (Mayor),  Burr.  2087,  and 

(«)  R.  0.WestLooe,5D.  &R.590.  S.  C.  Burr.  530.     See  tit.   "  Office**  {Rettoratum 

3  B.  &  C.  677,  nipra.     See  tit.  **  AkUuter,**  JRetunu). 

(/)  R.  «.  Chalk,    C!omb.    396.     R.    v.  (t)  Devises'  case,  2  Keb.  725.    See  ante, 

Wilton  (Mayor,  &c.).  5  Mod.  257.    S.  C.  p.  53,  and  stat.  6  &  7  Vict  c.  89,  App. 

2  Salk.  428.    S.  C.  1  Ld.  Raym.  225.  nom.  (J )  lllchester's  case,  2  Chit  257,  n.  (a). 

R.  9.  Chalke.     R.  9.  Pomfret  (Mayor),  10  Anon.    1    Bam.    227.      R.    9.    Doncaster 

Mod.  107.     R.  9.  Truebody,  11  Mod.   75.  (Mayor),    1    Bam.    264.      R.    9.    Esham 

6  C.  Lord  Raym.  1275.  S.  C.  Holt,  449.  (Mayor),  2  Bam.  265.  R.  9.  Evesham 
R.  9.  Shaw,  12  Mod.  113.    Bagga  case,  1 1  (Borough),  Str.  948. 
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dependiDg  against  the  major,  questioning  his  title  (k).  But  the  Coart  will 
not  fix  the  time  of  election  (/). 

].     Election  and  swearing  in. — It  also  lies  to  command  both  the 

election  and  swearing  in  to  such  office  (m). 

.     Application, — The  application  should  in  every  case  be  supported 

by  an  affidavit,  stating  the  whole  of  the  facts  (n),  but  the  rule  is  granted 
as  of  course,  unless  some  special  reason  be  assigned  to  induce  a  refusal  of 

'Mo). 

•      .     Rule, — The  rule  is  absolute  in  the  first  instance  (p). 

].  Restoration. — It   lies   to  command   restoration   to   the   office  of 

Capital  Burgess  (q\  and  a  return  to  such  a  writ,  that  he  wrote  a  libel  on  one 
of  the  aldermen,  and  that  therefore  he  consented  to  be  turned  out,  is  bad, 
for  a  common  council  cannot  try  a  libel,  and  a  resignation  by  parol  must  be 
certain  (r). 

].     Removal, — It  does  not  lie  to  command  a  municipal  corporation 

to  assemble  themselves  together  within  their  borough,  and  consider  the 
propriety  of  removing  certain  persons  by  name  from  the  office  of  capital 
burgess,  on  the  ground  of  non-residence  within  the  borough,  if  there  be  vested 
in  such  corporation,  a  discretionary  and  not  a  compulsory  power  of  amotion, 
because  in  such  case  the  Court  of  B.  R.  has  no  authority  to  interfere  and 
order  an  amotion,  unless  the  corporation  be  misgoverned  (s). 

Chief  Burgess].  Election. —  It  lies  to  command  a  municipal  corporation, 
to  convene  a  meeting  and  elect  chief  burgesses  (^),  and  to  such  a  mandamus 
a  return,  which  after  stating  objections  to  the  titles  of  several  of  the  remaining 
burgesses,  alleged  that  there  were  not  within  the  borough  eight  legally 

(k)  R.  V.  Grempoand  (Mayor),  6  T.  R.  Raym.  415,  1283;  Fitzg.  190.  Eieter 
301.     R.  0.  Truro  (Mayor),  3  B.  &  A«  592.      (City)  v.  Glide,  4  Mod.  37.     Morris*  < 


(/)  Ante,  p.  54.    Stra.  948 ;  2  Chit  256,  7  Wm.  3,  M.  T.,  there  cited. 

tupra.     See  tit  "  Office."  (r)  1 1    Mod.    270.    a    C.    Fort.   276, 

(m)  R.  p.  Truro  (Mayor),  3  B.  &  A.  590.  S.  C.  lid.  Raym.  1304.     As  to  what  are  the 

(n)  1  Bam.  227,  sii/ira.     See  tit  "  AppU-  subjects  of  return  to  such  writ,  see  1 1  Mod. 

cation"  ( Affidavite ).  2 1 4,  and  1 1  Rep.  93,  b.,  eupra.    As  to  returns 

(o)  R.  o.  Grampound  (Mayor),  6  T.  R.  of  resignation,  see  11  Mod.  270;  Ld.  Raym. 

303,309.  563.     S.   C.   Salk.   433.     See    a  form   of 

(p)  Anon.  1  Barn.  227.    See  tit  "  Ruk.**  return,  1  Doug.  177.    As  to  the  dismissal  of 

iq)  R.  V.  AUborough  (Bailiffs),  1  Keb.  a  burgess,  see  Bull.  N.  P.  204.    See  tit 

308.     S.  C.  10  Mod.  100.     R.  o.  Truebody,  "  Office''  (Reetwratum  Retunu). 

Holt,  449.     R.  V.  Gloueester(  Mayor).  Holt.  («)  R    v.  West  Looe,  5  D.  &  R.  414, 

450.     R.  V,  Lyme  Regis  (Mayor).  I  Doug,  citing    and    confirming    R.    v.   Portsmooth 

79,  134,  177.     R.  v.  Grampound  (Mayor),  (Mayor),  4  D.  &  R.  767.     And  see  5  D.  & 

7  T.   R.   699.     R.  o.  Doncaster  (Mayor),  R.   48l.    See  tiU.  **  JUerman''  (Remtmal), 

Burr.  738.    R.  v.  Lane,  11  Mod.  270.    S.  C.  **  Office"  {Deprioatum). 

Fort  275.    S.  C.  Ld.  Raym.  1304.     R.  9,  (t)  R.  v.  Monmouth  (Mayor),  4  B.  &  A 

Vicars,    U    Mod.    214.     R.    o     CarlUIe,  496.    See  a«<e,  p.  54,  and  stat.  6  &  7  Vict 

11  Mod.  378.     S  C.  8  Mod.  19,  99.    S.  C.  c.  89,  App. 
Fort  200,  201,  204.     S.  C.  Sura.  385 ;  Ld. 
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elected  chief  burgesses,  by  whom  the  election  of  others  could  be  made,  and, 
that,  therefore,  such  election  could  not  be  proceeded  with,  was  held  insuffi- 
cient («). 

Common  Burgess].  Restoration.-^lt  lies  to  restore  to  the  office  of 
common  burgess  (v). 

Free  Burgess].  Election,  ^c. — It  lies  to  command  the  mayor,  &c.,  of  a 
borough,  to  proceed  to  the  election  of  a  competent  number  of  free  burgesses' 
of  the  borough,  or  to  hold  a  meeting  for  the  purpose  of  considering  the 
propriety  of  proceeding  to  such  an  election  (to). 

] .    Admission  and  swearing  in. — So  it  lies  to  command  the  admission 

and  swearing  in  of  a  free  burgess  to  his  office,  if  duly  qualified  (x). 

Inn  Burgess  of  Wig  an].    Restoration, — So  it  has  been  granted  to  com 
mand  the  inn  burgesses  of  Wigan  to  attend  a  Court  Leet,  to  make  a  jury  (^). 
It  has  been  granted  to  restore  an  inn  burgess  of  Wigan  to  his  office  (z). 

Principal  Burgess].  Election. — It  has  been  granted  to  command  a 
corporation  to  proceed  to  the  election  and  swearing  in  of  a  principal  burgess 
in  accordance  with  a  charter,  and  of  stat.  11  Geo.  1,  c.  4,  s.  2,  although  the 
day  of  election  had  elapsed  (a). 


Burgess  Roll].     Thif 

\  subject  is  arranged  as  follows : — 

JBOS8S  Roll. 
Insertion  of  name 
Inspection^  ffc. 
Restoration  ofttame 
.  AppUcatUm     - 

-  57 

-  58 

-  58 

-  58 

BuBOBSs  Roll — Writ  - 
Return 
Costs     - 
Assessors 
Election 

-  59 

-  59 

-  59 

-  59 

-  59 

"].  Insertion  of  Name. — It  lies  to  command  the  insertion  of  a  name  in 

the  btirgess  roll  of  a  borough  (6)  under  stat.  1  Vict.  c.  78,  although  no  burgess 

(«)  4  B.  &  A.  496,  iupra.  (Mayor),  8  East,  270.    Scarborough's  case, 

(v)  R.  V.  Backingbam  (Mayor),  10  Mod.  Stra.  1180.    R.  o.  Woodrow,  2  T.  R.  732; 

173.    Seetit.  ** Office**  {Begtoration).  1   Roll.   Abr.  513,  514.     See  anU,  p.  64, 

(v)  R.  V.  Fowey  (Mayor;,  2  B.  &  C.  587.  and  sUt.  6  &  7  Vict.  c.  89,  App. 

See  mUe,  p.  54,  and  staL  6  &  7  Vict,  c  89,  (6)  See  lUt.  App.   R.  v.  Hytbe  (Mayor), 

App.  5A.  &E.  83-2.    S.  C.  1  N.  &  P.  239.   R.o. 

(«)  R.  v.  Doocaster  (Mayor),  5  M.  &  R  Harwich  (Mayor),  1  P.  &  D.  134.    S.  C. 

545.    &   C.  7  B.  &  C.  630.     R.  v   West  8  A.  &E.  919.    R.  r.  Bridgenorth  (Blayor), 

Looe (Mayor),  2D  &R.  178.    S.C.3B.  &  2  P.  &  D.  317.    S.  C.   10   A.  &  E.  66. 

C.  681 .  See  tit.  «  Office**  (Admiwan).  R.  v.  Eye  (  Mayor),  2  R  &  D.  348.     S.  C. 

(y)  Rector  of  Wigan's  case,  Stra.  1207.  9  A.  &  E.  670,  where  see  the  direction  of 

S.  C.  Wils.  76.    And  see  1  W.  Blac.  64,  writ     R.  v.  Litchfield  (Mayor),  1  G.  &  D. 

n.  (/).  Seetit.  "Jwy."  28.    S.  C.   I  Q.  B.  453.     S.  C.  11  L.  J., 

(*)  R,  V.  Holmes,  Burr.  1641.  N.  S.  122,  Q  B.     And  see  2  Q.  B.  693. 

(a)  Sec    stat.    App.      R.    r.    Thclford  S.  C  2  G.  &  D.  10,     R.  v.  New  Windsor 
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list,  or  an  imperfect  one  has  been  made  oat(c).  Thus  where  the  orer- 
seers  of  one  of  several  parishes  in  a  borough  omitted  to  make  oat  the 
burgess  list  required  by  stat.  5  h  6  Wm.  4,  c.  76,  s.  15,  so  that  at  the 
revision  Court  of  the  mayor,  there  was  no  list  in  which  the  name  of  a 
claimant  for  that  parish  could  be  inserted.  It  was  held,  that,  this  interme- 
diate defect  in  his  title  to  be  on  the  general  burgess  roll,  which  is  made  up 
of  the  several  parish  lists,  did  not  preclude  the  Court  from  issuing  a  mandamus, 
to  command  the  insertion  of  his  name  under  1  Vict.  c.  78,  s.  24,  for  the 
statute  gives  jurisdiction  as  well  where  the  claim  of  a  party  has  been 
rejected  as  where  his  name  has  been  expunged  {d). 

And  the  Court  will  make  absolute  a  rule  for  a  mandamus  for  such  purpose, 
although  the  year  for  which  such  burgess  roll  was  made  out,  have  expired 
since  the  granting  of  the  rule  nisi,  and  the  mayor  be  dead  to  whom  the  rule 
was  directed,  and  notwithstanding,  no  application  has  been  made  to  the 
present  mayor  (e). 

] .     Inspection,  —The  writ  lies  to  allow  a  burgess  to  inspect  the  voting 

papers  deposited  with  a  town  clerk,  and  to  compare  his  own  with  those 
produced,  and  to  take  copies,  and  make  corrections  (/). 

].     JRestoraiion  of  Name, — The  Court  will  not  grant  a  mandamus 

under  stat.  7  Wm.  4  and  1  Vict.  c.  78,  c  24,  to  reinstate  a  name  which  has 
been  expunged  from  the  burgess  roll,  unless  the  applicant  prove  his  title, 
although  his  name  may  have  been  expunged  upon  an  invalid  notice  of 
objection,  for  the  Court  is  bound  by  such  statute  to  inquire  into  the  title  (g)* 

So,  where  the  names  of  certain  burgesses  duly  qualified  in  other  respects 
were  objected  to,  and  expunged  from  the  burgess  lists  on  revision,  on  account 
of  the  non-payment  of  the  shiUing  required  by  stat.  2  Wm.  4,  c.  45,  s.  56, 
and  in  the  succeeding  mayoralty,  before  fresh  assessors  were  elected,  applica- 
tion was  made  for  a  mandamus  to  restore  the  name,  on  a  suggestion  that  the 
objection  was  invalid,  it  was  held,  (before  stat.  7  Wm.  4  and  1  Vict  c.  78), 
that  the  Court  had  no  power  to  grant  the  writ  in  such  a  case  (A). 

.     Applicaiion.'^The  application  for  the  writ  must  be  made  before 

the  end  of  the  term  following  the  rejection  or  expunging  of  the  name  (t) ;  as 
it  would  seem,  that  the  statutes  regulating  this  subject,  contemplated  a 

(Mayor),  13  L.  J.,  N.  S.  337,  Q.  B.    8.  C.  S.  C.  9  A.  *  E.  670. 

7  Q.  B.  908.    &  C.  14  L.  J.,  N.  &  319,  (/)  R.  v.  Arnold,  4  A.  &  E.  657.     Tbe 

Q.  B.    Com.  Dig.  tit  ^  Man."  (A.)    See  rale  is  not  absolute  in  the  first  instance. 

Townsend*s  case.  1  Lev.  91.    R.  o.  Dover  (g)  R.  r.  Harwich  (Mayor),  I  P.  &  D. 

(Mayor),  16  L.  J..  N.  S.  97,  M.  C,  where  134.    S.  O.  8  A.  &  E.  919  ;  1  O.  &  D.  28. 

see  form  of  writ.  8.  C.  I  Q.  B.  453,  ntprcu    And  see  stat. 

(c)  1  O.  &  D.  28.  8.  C.  1  (^  B.  453.  7  Wm.  4  and  I  Vict  c  78,  s.  24,  App..  as 
8.  C.  11  L.  J.,  N.  8.  122,  Q.  B.  And  see  to  time  within  which  the  application  is  to  be 
R.  o.  DoTor  (Mayor),  16  L.  J.,  N.  8.  101,  made,  and  as  to  costs  of  application. 

H.  C.  (h)  5  A.  &  E.  832.    8.  C.   1  N.  &  P. 

(d)  R.  V,  Lichfield  (Mayor),  1  O.  &  D.      239,  n^a,  8eeaii<e,  p.  10. 

28.    8.  C.  1  Q.  B  453.     S.  C.  5  Jar.  889.  (t)  Stat.  1  Vict  c.  78,  s.  24,  App.    See 

8.  C.  1 1  L.  J.,  N.  8.  122.  Q.  B.  tit.  '<  AppKcathn*'  (when  made). 

(e)  R.  9.  Eye  (Mayor),  2  P.  &  D.  348. 
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speedy  remedy,  and  to  impose  on  the  Court  the  duty  of  inquiry  into  the 
prosecutor's  title  by  affidavit  (j). 

.     Wrii. — The  writ  is  not  in  any  case  peremptory  in  the  first 

instance  (A). 

— .  Return. — When  the  writ  is  not  to  receive  a  claim  for  insertion, 
but  to  restore  a  name  improperly  expunged,  the  return  must  state  the 
ground  of  disqualification,  with  certainty  and  particularity,  so,  that  if  the 
disqualification  be  the  non-payment  of  rates,  the  return  must  set  forth  the 
times  when  they  were  made,  and  how  the  prosecutor  was  assessed  to  and 
became  liable  to  pay  them  (/). 

.     Costs, — The  Court  has  refused  to  award  costs  against  a  mayor  in 

an  application  to  insert  a  name  in  a  burgess  list,  where  it  did  not  appear  that 
the  mayor  had  acted  improperly  (m). 

Assessors].  Election. — It  lies  to  command  the  election  of  assessors  to 
assist  in  the  revision  of  the  burgess  lists,  pursuant  to  stat.  7  Wm.  4  and 

1  Vict.  c.  78,  («). 

Bubial].  It  lies  to  command  the  rector,  officiating  curate,  churchwardens 
and  sexton  of  a  parish  to  do  every  act  necessary  to  be  done  in  order  to  due 
burial  in  the  churchyard,  or  other  usual  burial  ground  of  the  parish  of  the 
corpse  of  a  late  parishioner,  because  biu-ial  in  the  parish  churchyard  in  the 
prescribed  mode,  which  usage  and  custom  has  sanctioned,  is  a  common  law 
right  inherent  in  the  parishioners,  and  by  awarding  the  writ  in  this  case  the 
Court  of  B.  R.  acts  in  aid  of  the  Ecclesiastical  Court,  for  that  Court  would 
compel  the  burial,  but  not  in  so  speedy  a  manner  as  by  mandamus  (o). 

But  the  mode  of  burial  being  purely  of  Ecclesiastical  cognizance,  this 
Court  will  refuse  a  mandamus  to  inter  the  body  of  a  parishioner  in  a 
particular  and  unusual  manner,  as  in  an  iron  coffin  (p). 

80f  it  does  not  lie  to  command  the  burial  of  the  corpse  of  a  parishioner  in 

(J)  R.«.I>OTor(MAyor),  16L.J.,N.  8.  2  B.  &  A.  806,  808,  per  Abbott,  C.  J. 

101,  M.  C.     R.  V.  Eye  (Mayor),  9  A.  &  E.  ExparU  Blackmoor,  1  B.  &  Ad.  122.    R.  o. 

670.    S.  C.  8  L.  J..  N.  S.,  Q.  B.  1 42.  Stewart  and  Another,  4  P.  &  D.  349.   Anon. 

(k)  9  A.  &  E.  670,  675, 677, 679.    8.  C.  3  A.  &  E.  552.    See  Andrews  v.  Cawtboml, 

2  P.  &  D.  348,  anprn ;  1  G.  &  D.  26.  8.  C.  Willes,  536.  Degge's  Parson's  Law,  pt.  1, 
1  Q.  B.  453,  gupra.  See  stot.  I  Vict.  c.  78,  c.  12.  Bum's  Eccl.  L.,  tit  •<  Bunal,"  258. 
8.  24.     See  tit.  "  Peremptory  Mandamui.**  Com.  Dig.  tit.  «  Cemetery,**  (B.)    Dean,  &c., 

(/)  R.  V.  Dover  (Mayor),  16  L.  J.,  N.  S.  of  Exeter's  case.  1  Salk.  334.    And  see  R.  v. 

97,  M.  C.     See  tit.  *•  Office**  {ReUoratum  Exeter  (Ep.),  Palm.  51.     The  Complete 

Betwrn).  Incumbent,  381,  ed.  1795.    Bac.  Abr.,  tit. 

(m)  R.  V.  Lichfield  (Mayor).  6  Jur.  624.  "  Man.**  (C.  2). 

See  tit.  **  Gase*.**  (/>)    See  note  (o>,  eupra,  ante,  p.  22. 

(»)  R.  V.  ¥^eymouth  (Mayor),  7  (^  B.  R.  v.   London  (Ep.),   1   Wils.  H.    R.  v. 

46.     8.  C  14  L.  J.,  N.  8.  353,  Q.  B.    See  Tbetford  (Churchwardens),  5  T.  R.  364. 

flat  6  &  7  Vict,  c  89,  App.  R.  o.  Canterbury  (  Archbishop),  8  East,  212, 

(o)  R.  e.  (Coleridge,  1  Chit  588.     S.  C.  219.    See  tit.  "  Chureh-raH:* 
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a  vault,  or  in  any  particular  part  of  a  churchyard,  as  the  rector  has  a  right 
to  exercise  his  discretion  as  to  place  (q). 

Neither  does  it  lie  to  command  the  overseers  of  the  poor  of  a  parish  to 
remove  from  an  hospital  within  the  parish,  and  cause  to  be  interred  the 
body  of  a  deceased  pauper,  because  they  are  not  bound  either  by  common 
law,  or  by  stat.  43  Eliz.  c.  2,  to  bury  a  pauper  settled  in  the  parish,  and  who 
dies  there,  unless  such  pauper  die  in  a  parish  house  (r). 

As  to  detention  of  corpse,  see  tit.  Corpse. 

Butchers'  Company].  Clerk,  Restoration, — It  does  not  lie  to  restore  to 
the  office  of  clerk  of  the  Butchers'  Company  in  London  (#).  The  Court 
in  its  judgment  said,  that  if  it  be  an  office  of  freehold,  an  assize  may  be  had, 
or  an  action  on  the  case,  and  if  it  be  not  an  office  of  freehold,  then  it  is  a 
private  service,  which  does  not  concern  the  public  (/). 

Bte-laws].     See  tit.  Corporation  Municipal. 

Calls].     See  tit.  Company, 

Canal  Company].  Duties^  4*^.— The  writ  will  be  granted  to  command  a 
canal  company  to  enrol  according  to  its  act  of  Parliament,  all  contracts, 
agreements,  sales,  conveyances,  and  assurances,  relating  to  certain  purchased 
land  ;  but  after  a  lapse  of  sixty-five  years  from  the  time  of  such  purchase, 
during  which  time  no  application  has  been  made  to  the  company,  the  Court 
will  refuse  to  grant  such  a  mandamus  on  the  refusal  of  the  company  so  to 
enrol,  &c  (ti).  So  it  will  be  granted  to  command  a  company  to  maintain  and 
repair  certain  parts  of  the  hanks  of  their  canal  (v),  and  this  although  there  may 
be  another  remedy  by  indictment ;  for  if  such  breach  of  contract  also  cause  a 
public  nuisance  that  fact  cannot  dispense  witli  the  necessity  of  a  specific 
performance  of  the  obligation  contracted  by  them  on  obtaining  their  act  (to). 

].     Compensation.    See  tit.  Compensation,  (Company.) 

].     ToUs. — It  also  lies  to  command  such  a  company  to  establish  an 

uniform  rate  of  tolls  along  the  whole  line  of  their  canal,  &c.  (2). 

(q)  ExparU  Blackmoor,  1  B.  &  Ad.  122.  («)  R.  9.  Leeds  Canal,  3  P.  &  D.  174. 

(r)  R.  V,  Stewart,  4  P.  &  D.  349.    8.  C.  S.  C.  11  A.  &  E.  316.    See  tit.  *'Aei  of 

10  L.  J.,  N.  S.  40.  M.  C.     AnoD.  3  A.  &  ParUammU,**  **  JppUeatiam" 

E.  552.  («)  R.  t.  Briitol  Dock,  2  Q.  B.  64.  &  C. 

(i)  R.  V.  White,  3  Salk.  232.  S.  C.  lO.&D.  286.  R.  v.  Bristol  Dock,  6  B.  &  C. 
6  Mod.  18,  also  cited  in  R.  9.  London  181.  S.  C  9  D.  &  R.  309.  R.  e.  Severn 
(Mayor),  2  T.  R.  182,  n.  (6).  Bac.  Abr.  Railway,  2  B.  &  A.  646.  and  see  R.  9.  Man- 
tit.  "  Man."  (C.)  See  tit.  "Poor."  Chester  Railway,  3  G.  &  D.  269.     S.  C 

(0  Bat  see  tit.  •«  Matoma'  Company,"  &c.  3  Q.  B.  528.     See  tit  *•  Raiiway." 

R.  9.  White,  Ld  Rayni.  1004,  where  it  says  (»)  2  Q.  B.  64.     S.  C.l  G.  &  D.  2B6i, 

the  mandamus  was  granted,  the  Court  saying  See  ante,  p.  24,  and  tit  "Ad  of  ParKament" 

it  was  the  same  as  a  town  clerk.     See  tits.  (x)  Clarke  9.  Leicestershire  Canal,  6 Q.  B. 

"  Ccmpany*"  (  Clerk  of  PrivaU),  "  Office.*'  898,  and  see  tit  "  Ihfli." 
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Canor].  Admission^  S^c—  It  lies  to  admit  to  a  canonry  or  prebend,  and 
to  institute,  induct,  and  invest  therein  {y).  But  it  does  not  lie  to  command 
the  admission  of  a  canon  to  his  stall,  on  a  custom  to  choose  a  supernumerary, 
when  all  the  stalls  are  full,  until  a  vacancy  should  happen  (2),  the  mandamus 
being  refused,  because  the  Court  held  such  custom  to  be  ridiculous  and  void. 

].    Restoration, — It  lies  not  to  command  a  visitor  to  restore  a  canon 

whom  he  has  deprived,  for  a  visitor  has  an  absolute  power  within  his  juris- 
diction (a). 

Cahors,  Residertiary].  Election, — It  lies  to  command  the  filling  up 
a  vacancy  among  the  canons  residentiary  in  proper  time,  and  on  such  a 
mandamus  the  Court  will  compel  an  election  at  the  peril  of  those  who 
resist  {b\  But  there  must  not  exist  a  remedy  in  the  Spiritual  or  other 
Courts,  or  one  by  quare  impedit  (c). 

].     Election  as  Dean, — It  lies  also  to  command  the  proceeding  to 

the  election  and  admission  of  one  to  be  dean,  and,  if  necessary,  to  elect, 
collate,  and  admit  him  to  be  a  canon  residentiary  (cf)* 

Carterburt— Cou&T  OF  THE  CiTY  of].  See  ^it\es  Attorney ;  Courts 
Inferior. 

CAPiTAXi  BcROxas].     See  tit.  Burgess  {Capital), 

Capital  Citizer],     See  tit.  Citizen  {Capital), 

Carriers].  Appeal, — It  lies  to  command  justices  at  quarter  sessions  to 
enter  continuances  and  hear  an  appeal  against  a  conviction  under  stat. 
oO  Geo.  3,  c.  48,  s.  4,  for  carrying  more  luggage  than  allowed  by  the 
act  (e). 

As  to  the  carriage  of  goods,  see  tit.  Railway  {Goods), 

Cathedral  Stall].  Admission, — It  lies  to  command  an  admission  to  a 
cathedral  stall,  and  to  a  voice  in  the  chapter  (/). 


(y)  Clarke  o.  Sarum  (£p.),  Stra.  1081.  652,  per  BuUer,  J.,  also  cited  in  R.  o.  Sten- 

8.   C.   Andr.  20.   185.    See  tit.  "  iVeften-  howe,  2  Show.  200,  n.  (a),  3rd  ed.    Chi- 

dar^;*  Cox's  case,  E.  T.  1659,  cited  in  R.  v,  Chester's  case,  Lo£ft,  253.    See  tit.  **iVe. 

Slenhowe,  2  Show.  199.  bendary.** 

(«)  R.  V.  Stenhowe,  2  Show.  199.     S.  C.  (c)  See  ante,  p.  22,  26.    R.  9.  St  Peter's, 

Skin.  45.    S.  0.  Sir  T.  Jon.  199.  Exeter.  12  A.  &  £.  525.      a  C.  9  L.  J.,  N. 

(a)  R.   9.  Chester  (Ep.),  1  Wils.   296.  S.  308,  Q.  B. 

8.  C.  1  W.  Bla.  21.    Broadoaks  or  Bride-  (d)  R.  o.  St.  Peter's,  Exeter,  12  A.  &  E. 

oak's  case,  H.,  12  Anne,  there  cited,  per  512.     S.    C.  4   P.  &  D.    253.      See  tit. 

Wright,  J.    Philips  and  Bury,  Ld.  Raym.  5.  "  Dean,** 

8.  C.  2  T.  R.  346.    S.  C.  Skin.  447.  475.  (e)  R.  v,  Essex  (J.),  4  B.  &  A.   276. 

Show.  P.  C.  35.    See  tit.  "  VhUor.**  Sea  tit.  "  Qtuaier  Setsiom,'*  {Appeal), 

(6)  Chichester  (Ep.)o.Harward,  1  T.R.  (/)  R.    v.    Dublin  (Dean),  Stnu    536. 
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Case].     See  titles  Quarter  Sessions  {Case) ;  Poor  {Case\  and  anUy  p.  21. 

Certificate].  Where  a  power  is  delegated  to  grant  a  certificate,  the 
Court  will,  by  mandamus,  enforce  the  due  granting  thereof  (^). 

Certiorari].  Where  a  statute  does  not  allow  a  removal  of  proceedings 
by  certiorari,  the  Court  will  not,  by  means  of  a  mandamus  to  justices,  &c., 
commanding  them  to  hear,  &c.,  bring  them  under  review  (A). 

But  it  would  seem  that  it  will  be  granted  to  command  justices,  &c.,  to 
amend  their  return  to  a  certiorari,  by  commanding  them  to  return  the 
information  on  which  a  conviction  is  founded,  and  also  to  set  forth  on  the 
face  of  the  conviction,  the  evidence  given  touching  the  entry  in  the  con- 
viction mentioned ;  but  in  such  a  case  there  must  be  proof  that  evidence 
was  in  fact  taken,  but  that  it  has  not  been  set  out  in  the  words  used  by  the 
witnesses  (t). 

CHAMBERiiAin].  The  writ  of  maodamus  lies  for  the  office  of  chamber- 
lain (J). 

"],    Election. — Thus  it  will  be  granted  to  command  the  proceeding 

to  an  election  of  chamberlain  under  stat.  11  Geo.  1,  c.  4,  s.  2(A). 

].     Admission, — It  also  will  be  granted  to  command  the  bailiffs  or 
other  proper  officers  of  a  corporation  to  admit  to  the  office  of  chamberlain  (/)• 

As  to  the  office  of  auditor  of  chamberlain's  accounts,  see  tit.  Auditor^  Sfc. 

Chancery,  Inn  of].     See  tit.  Inn  of  Chancery, 

Chafel].  Enrolment, —  The  writ  will  be  granted  to  command  the 
enrolment  of  a  chapel  under  the  act  for  liberty  of  conscience  (m). 

Chapelwardens].  Swearing  in.  It  lies  to  command  the  swearing  in 
of  chapelwardens  by  administering  to  them  the  declaration  required  by 
Stat.  5  &  6  Wm.  4,  c.  62,  s.  9,  and  the  rule  (in  analogy  with  the  case  of 
churchwardens)  was  made  absolute  in  the  first  instance,  although  other 
persons  also  claimed  to  have  been  duly  elected  (n). 

S.  C.  1  P.  Wnu.  348,  cited  in  R.  r.  London  *'  Game  Lawt,**  "QuarUr  Settums." 

(Ep.),  1  Wila.  13.   See  tits.  ••  Dean,"*  •«  iV«-  (0  R.  v,  WiUon,  3  N.  &  M.  753.     /«  rt 

bendary,*"  Rix»   4  D.  &  R.  352.     R.   v.  Warnford, 

ig)  R.  V.  Canterimry  (Mayor).  M.,  1  Geo.  5  D.  &  R.  489,  also  cited  in  3  N.  &  Bf.  750. 

1,  cited  in  R.  ©.  London  (Ep.),  1  Wils.  13.  Seetit  "  Omoictum,*' 

S.  C.  Stra.  1192.    Bat  see  R.  v.  Bivisional  {j)  Scarborough's  case.  Stra.  1180.  Com. 

Justices,  1  Al.  &  Nap.  269.    See  tits.  "  Act  Dig.  tit.  "  Man,**  ( A. )    See  tit. "  Office,'' 

ofPtiriiameut,'"*Ship;*(CerHJicate,^,)  (*)  Note  (;),    and   poit,    tit    **  Office'' 

(A)  Ex  parte  Pratt,  2  N.  &  P.  102.     H.  (Election),  and  stat.  6  &  7  Vict.  89,  App. 

V,  West  R.  (J.)    1  A.  &  E    563.     S,  C.  (I)  R.v.  Bridgnorth  (Bailifi),  1  Bam.  53. 

3  N.  &  M.  802,  cited  in  R.  o.  Sheffield  RaiU  (m)  R.  v.   Green,  Skin.   670.    See  tit. 

way,  11  A.  &  E.  196,  and  in  R.  o.  Chelten-  **  Diseentert*' 

ham  Commissbners.  1  Q.  B.  471.    See  tits.  («)  £jr;Mr/eDuffieid,&c.,  6  N.  &  M.  865. 
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Chaplain].  Appointment. — It  lies  to  nominate  and  appoint  a  chaplain 
to  perform  divine  service  where  the  office  is  a  freehold,  with  a  permanent 
fund  for  payment  (o) ;  and  the  Court  will  grant  the  writ  even  when  it  is  not 
clear  that  the  cure  is  not  already  full  {p).  It  lies  also  to  command  the 
guardians  of  an  union  to  appoint  a  chaplain  pursuant  to  an  order  of  the 
poor  law  commissioners,  such  chaplain  being  an  officer  within  the  meaning 
of  the  Stat.  4  &  5  Wm.  4,  c.  76,  s.  46,  interpreted  by  sect.  109  (q).  So  it 
lies  to  command  the  appointment  of  a  chaplain,  pursuant  to  the  terms  of  a 
charter  (r). 

].  Admission, — It  lies  also  to  command  the  admission  of  a  chaplain  (s). 

And  it  lies  generally  to  admit  a  chaplain  where  there  is  no  visitor,  or  no 
visitatorial  power  in  being,  as  where  the  visitatorial  power  is  suspended  by 
the  anion  of  the  office  of  visitor  with  that  to  which  the  mandamus  is  to  be 
directed  {t), 

].     To  perform  Duties^  SfC, — It  also  lies  to  command  justices  to 

permit  the  chaplain  of  a  county  lunatic  asylum  to  perform  the  duties  of  his 
office.  But  not  if  he  have  been  subsequently  dismissed  by  such  justices, 
inasmuch  as  by  stat.  9  Geo.  4,  c.  40,  ss.  30,  32,  they  have  the  discretionary 
power  of  appointing  and  dismissing  such  chaplain  (ti). 

].     License,— It  also  lies  to  command  a  bishop  or  other  officer  to 

license  one  to  be  the  chaplain  of  a  gaol,  if  a  proper  and  fit  person  to  be  such 
chaplain,  and  he  have  been  refused  without  cause  (v). 

Charitit].  It  lies  in  some  cases  to  enforce  a  legal  right  under  a  private 
institution,  as  a  charity  {w)^  as  to  command  a  visitor  to  hear  an  appeal  (x). 
But  where  the  right  is  equitable  merely,  the  Court  of  B.  R.  will  not 
interfere  by  mandamus.  Thus  the  Court  refused  to  command  the  tnistees 
of  the  Rugby  charity  to  pay  increased  alms  to  claimants  on  the  funds. 


S.  C.  3  A.  &  E.  617.  citing  R.  0.  Middlesex  Com.   Dig.    tit.   «  Man,  "  (A.)     See  also 

rArchdeAcon),  3  A.  &  E.  615.     S.  G.  5  Andrews,   181,  and  stat  2  Geo.  2,  c.  29. 

N.  &  Bl    494.     Ex  parte   Penraddock,  1  See  tit.  <«  Fiaitor." 

H.&W.347.    Seetit.**Chvrchwttrdenir  («)  R.    v.    Middlesex    Lunatic   Asjlum 

(o)  R.  V.  Davie  and  Others,  6  A.  &  E.  (V.  J.),  2  O.  &  D.  300.     S.  C.  2  Q.  B.  433. 

374.     See  tit.  "  Parson.*'    As  to  Chaplain  of  S.  C.  11  L.  J.,  N.  S.  30,  M.  C. 

College,  see  tit  "Cb%e"(CA<iptoiii).  (©)  R.  v.  Bath  (Ep.).  1  D.  &  M.  173. 

(p)  Note  (o).  S.  C.  5.  Q.  B.  147.    S.  C.  12  L.  J..  N.[S. 

(9)  4  P.  &  D.  S93.    S.  C.  1  Q.  B.  130,  324,  Q.  B.    See  tit  <'  Ledwuhip,''    R.  v. 

ampra,    R.   o.    Poor   Law    Commissioners,  Blooer,  Burr.  1045.  Lord  Raym.  1205, 1206. 

9  A.  &  E.  911,  there  cited  and  distinguished.  R.  v.  Exeter  (Ep.),  2   East,  462.     R.  o. 

(r)  R.  e.  Sandford  (Governors),  1  N.  &  P.  Oxford  (Ep.),  7  East,  345. 

328.     S.  C.  W.  W.  &  D.  177.    R.  »,  Brain-  (»)  R.  ©.  Ottery  St  Mary,  3  G.  &  D. 

tree  Union,  4  P.  &  D.  693.     S.  C.  1  Q,  R  382.    S.  C.  4  Q.  B.  157.     S.  C.  12  L.  J., 

130.     See  tit  "  Charter;*  and  ante,  p.  1 1.  N.  S.,  1 18  (J.  B.    Ex  parte  Rugby  Charity. 

(«)  R.V.  Barker,  Burr.  1267.    Per  Mans-  9  D.  &  R.  214.     See  tit  " /Mri/wh'oiu " 

£eld,  C.  J.    R.  V,  Chester  ( Ep. ),  Stra.  797.  (  Private). 

See  tit  «  Office* (Admieeion).  (x)  R.  v.  Worcester  (Ep.),  4  M.  &  S. 

(0  Stra.  797.     S.  C.  1  Bam.  52,  mpra.  415.     See  tit"  Bhte  Coat  SehooL" 
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although  the  applicants  were  at  an  advanced  age,  and  would  probably  be 
dead  before  relief  could  be  had  in  Chancery  (t/). 

So  it  lies  to  command  the  delivery  to  churchwardens,  or  one  of  them,  of  a 
key  of  the  coffer  or  chest  containing  the  writings,  accounts,  and  monies  of 
and  relating  to  a  private  charity,  but  the  legal  right  of  the  churchwardens  to 
the  same  must  be  made  out  (z).  Thus  where  in  pursuance  of  the  will  of  a 
private  person,  his  executor,  by  deed,  conveyed  land  to  trustees  for  the 
benefit  of  the  poor  of  a  parish,  the  deed  provided  that  a  chest,  to  which 
there  should  be  three  locks  and  three  keys,  should  remain  in  the  parish 
church  for  keeping  all  writings,  accounts,  &c.,  and  the  trust  monies  remaining 
unexpended ;  that  one  of  such  keys  should  be  kept  by  the  receiver,  the 
second  by  the  parson,  and  the  third  by  the  churchwardens.  It  was  held  that 
a  mandamus  lay  to  the  trustees  to  command  the  delivery  of  one  key  to  the 
churchwardens,  although  the  application  concerned  the  trust  of  a  charity 
which  was  but  a  private  endowment ;  the  claim  of  the  churchwardens, 
however,  being  not  merely  equitable,  but  legal. 

Chabterh.]  This  writ  is  the  proper  remedy  to  enforce  obedience  to  the 
Queen's  charters,  and,  in  such  cases,  is  demandable  ex  debiio  justUias  {a\ 
but  not  to  supply  a  cclsus  omissus  from  such  charter  (6). 

As  to  chartered  companies,  see  titles  Amicable  Assurance  Company; 
Company. 

Charter  House  School].  Restoration  of  iS^AoZar.— It  lies  not  to  restore 
a  boy  to  the  Charter  House,  he  being  but  an  almsman,  and  under  the  juris- 
diction of  a  visitor  (c). 

Chester^Court  of  Coontt  Palatine  of].— See  tits.  Attorney; 
Courti  Inferior. 

Chief  Bdrgess].     See  tit.  Burgess  {Chief). 

Chrism].  The  Court  has,  by  mandamus,  commanded  a  bishop  to  give 
the  chrism,  t.  e.  oil,  with  which  to  baptize  the  parishioners'  children,  although 
the  archbishop  might  have  been  appealed  to  {d). 

.(y)  AfiU,  p.  27.  ^x/MTfeRogby  Charity,  (c)  R.  o.  Wbeeler,  3  Kcb.  960.    See  tits. 

9  D.  &  R.  214.  "  Blw  Coat  School,**  "  Charity^  "  CoOe^r 

(z)  3  G.  &  D.  382.     S.  C.  4  Q  B.  157.  (</)  R.  v.  Exeter  <£p.),  Palm.  51,  temp. 

8.  C.  12  L.  J.,  N.  S.  118,  Q.  B.    See  tit.  26  Edw.  3,  where  see  form  of  Writ,  cited 

"  Church*  (Kept).  in  R.  e.  Coleridge,  2   B.  &  A.  807;  and 

(a)  Ante,  p.  11,  Bull.  N.  P.  199.    Cas.  in  R.  e.  Patrick,2  Keb.  165,per  Moreton.J.; 

temp.  Hard.  99 ;  Burr.  2189 ;  8  East,  270  ;  and  in  Mr.  Amherst's  case  of  Gray's  Inn, 

Bac.  AbY.  tit  "  ATamfamu*."  257.    See  tiu.  1  Vent  187.  cited  in  R.  e.  Dublin  (Dean), 

"  AcU  of  ParUamttU,"  "  ChapUtinr  8  Mod.  28.    See  tits.  "  Bithop;*  •*  Comfrma- 

(6)  Ante,  p.  31.     Bigg's  case,  11    Rep.  tion;*  *' Sacrament^  Sceaiile,p.2l. 
99.    R.  V.  Amanld,  16  L.  J.,  N.  S.  50,  Q.  B. 
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Chubch].     This  subject  is  arranged^as  follows  :— 
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Chxtxch. 

Ghubch— -i2dfo«  in  nature  of  Church- 

Key9 
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rate     -           -            -    66 

Burial 

-    65 

BeturM  -            -            -    67 

Church  Trvstees 

-    65 

Recovery  of  rate          -            -    67 

Duiy.Src. 

-    65 

Loans             -            -            -    67 

Church-rate    - 

-    65 

Bates  for  payment            -    67 

McJmig  - 

.    65 

Betums  -            -            -    68 

].     Keys  J] — A  mandamus  lies  to  command  the  delivery  of  the  keys 

of  a  church  (e). 

As  to  burial  in  a  church,  &c.,  see  tit.  Burial. 

].     Church  Trustees^  Dtttyy  4*^.] — It  lies  to  command  trustees  under 

certain  acts  of  Parliament  for  building  a  church,  &c.,  to  attend,  in  pursuance 
of  the  act,  a  meeting  of  the  auditors  of  accounts  of  the  parish,  and  bring 
with  them,  and  produce  at  such  meeting,  the  book  or  books  containing  an 
account  of  all  moneys  received,  and  of  all  moneys  paid  during  the  last  half- 
year  (/). 

].     Church-RatCy  making. — The  writ  will  not,  at  common  law,  be 

granted  to  command  the  making,  by  churchwardens,  of  a  church-rate,  not 
only  because  it  is  a  subject  purely  of  ecclesiastical  cognizance,  but  also 
because  all  that  can  be  legally  required  of  them  is  that  they  shall  call  a 
meeting  of  the  parishioners,  for  the  purpose  of  considering  the  propriety  of 
making  a  rate ;  for  they  have  not  a  legal  capacity  to  make  a  rate  without 
the  sanction  of  the  vestry  {g).  The  Court  will,  however,  grant  it  to  command 
churchwardens  of  a  parish,  or  of  two  united  parishes,  to  assemble  a  meeting 
pursuant  to  a  stat.  as  the  10  Ann.  c.  1 1,  for  the  purpose  of  ascertaining  and 
agreeing  as  to  the  monies  and  rates  to  be  assessed  for  the  repair  of  the 
church,  &c.  (A). 

It  has  also  been  decided  that  the  Court  will,  by  mandamus,  command  the 
chapelwardens  of  a  parish  to  assess  a  rate  for  the  purpose  of  levying  the 
proportion  of  a  church-rate,  by  custom,  payable  by  the  inhabitants  of  the 
chapelry  (t).    But  where  the  majority  at  a  vestry  meeting  held  in  pursuance 


(e)  Anon.,  2  Chit.  255.  The  Court  ad- 
vised  a  new  key  to  be  got,  bat  at  the  same 
time  said  that  if  the  granting  the  writ  woold 
prevent  a  breach  of  the  peace,  it  shoald  be 
granted.  See  tits.  *<  Charity,'*  "  Corpora- 
Ham,  Mtmieipal"  (Intignia,  ^e.) 

(/)  R.  V.  St  Pancras,  5  N.  &  Bl  222. 
a  C.  3  A.  &  £.  535.  See  also  6  A.  ft  K 
314.  S.  C.  I  N.  &  P.  507.  See  tits. 
"Corporation,  Municipal **  (Dutiet,  ^.) 

(y)  R.  V.  Thetford,  6  T.  R.  364  (1  Vent 
367 ;  1  Mod.  79, 194,  and  cases  there  cited). 
R.  9.  St  Blargaiet's,  4  M«  &  S.  250.    See 


R.  V.  Coleridge,  2  B.  &  A.  806.  R.  v. 
Wilson,  5  D.  &  R.  602.  R.  v.  Chester  (Ep.), 
1  T.  R.  396.  R.  V.  St  John  (Church, 
wardens),  16  L.  J.,  N.  S.  54,  M.  C. 

(A)  R.  9.  St  Margaret's,  4  M.  &  S.  249, 
252  ;  and  see  5  T.  R  364.  Supra,  also  5 
A.  &  E.  684.  a  C  1  N.  &  P.  56.  R.  v. 
St.  Margaret's,  8  A.  &  E.  889.  S.  C.  1  P. 
&  D.  1 16.     See  tit  "Act  of  Parliament.*' 

(0  R.  V.  Thomas,  3  6.  &  D.  485.  S.  C. 
3  Q.  B.  589.  S.  C.  11  L.  X,  N.  S.  295, 
Q.  B.  R.  V.  Dalby,  3  Q.  B.  602.  See  tit. 
**  Custom.** 
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of  a  monition  from  the  Consistory  Court  to  take  steps  for  repairing  a  church, 
refused  to  make  any  church-rate,  and  thereupon  the  churchwardens  and  the 
minority,  made  a  rate,  the  Court  refused  a  mandamus  to  the  chapelwardens 
of  a  township  in  the  parish  to  compel  them  to  raise  their  customary  pro- 
portion of  the  rate  so  made  (j).  So  where  a  township  being  part  of  a  parish 
is  called  upon  by  mandamus  to  pay  a  definite  customary  proportion  of  a 
church-rate  laid  for  the  whole  parish,  it  must  appear  that  the  inhabitants  of 
the  township  were  summoned  to  consider  the  rate,  for  if  the  custom  require 
such  summons,  fulfilment  of  that  requisite  is  essential,  and,  if  it  do  not, 
it  is  a  bad  custom  (k), 

].     Bate,  in  the  nature  of  a  Church-rate. — The  writ,  however,  lies 

to  command  the  laying  and  raising  of  a  rate  in  the  nature  of  a  church-rate, 
when  authorized  and  required  by  statute,  &c.  Thus  in  a  case  in  which 
James  1,  had  granted  a  rectory  to  a  corporation  in  trust  for  a  parish,  and  to 
pay  certain  stipends,  and  bear  all  charges  issuing  out  of  such  rectory,  and 
a(terwards  the  stat.  22  &  23  Car.  2,  absolved  the  parishioners  from  the 
payment  of  tithes,  and  enacted  that  a  rate  should  be  made  yearly  by  the 
parish  officers  for  the  payment  of  stipends,  and  for  church  repairs,  and  by  a 
subsequent  stat.  56  Geo.  3,  c.  65  (local)  it  was  enacted,  that  the  wardens, 
overseers,  and  inhabitants  in  vestry  might  make  a  rate  to  a  large  amount. 
It  was  held,  on  the  vestry  refusing  to  make  a  rate  for  the  above  purposes 
under  the  last  mentioned  act,  that  the  Court  had  jurisdiction  to  issue  a 
mandamus  to  command  such  vestry  so  to  do,  because  the  making  of  such  a 
rate  is  not  a  matter  of  ecclesiastical  cognizance,  it  being  expressly  required 
by  act  of  Parliament  (/).  And  the  Court  will  grant  such  a  writ,  notwith- 
standing the  act  contain  a  clause  reserving  all  ecclesiastical  jurisdiction,  if 
it  appear  from  the  rest  of  the  act  that  the  temporal  Court  was  intended  to 
have  at  least  concurrent  jurisdiction  ;  for  if  an  act  of  Parliament  impose  a 
temporal  duty,  it  is  incumbent  upon,  the  Court  of  B.  K  to  enforce  a 
performance  of  it  (m),  so  that  where  such  an  act  directs  a  body  created  by 
it  to  levy  church-rates,  the  Court  of  B.  R.  will  command  it,  by  mandamus, 
to  levy  the  rate,  and  will  not  confine  the  writ  to  the  ordering  it  to  assemble 
for  the  purpose  of  determining  whether  it  will  levy  the  rate  or  not,  as  in 
those  cases  where  the  legal  capacity  to  make  such  a  rate  remains  as  at 
common  law  (n). 

The  Court  will  not  require  the  making  and  levying  of  a  rate  which  is 
illegal,  &c.  Thus,  inasmuch  as  a  rate  to  reimburse  churchwardens,  such 
sums  as  they  have  expended,  or  might  thereafter  expend,  on  the  parish 
church,  would  be  bad  on  the  face  of  it,  as  in  part  retrospective,  the  Court 

(j)  R.  V.  Thomas,  ntprtu    R.  o.  Pickles,  &c.  ;  and  see  atUe,  p.  22.     See  tit  *'  Act  of 

3  Q.  B.  .099,  n.  (a).    8.  C.  12  L.  J.,  N.  L.  Parliament.'* 
40,  Q.  B.  (m)  il.  e.  St.  Margaret,  I  P.  &  D.  116. 

(k)  R.  V,  Dalby,  3  Q.  B.  602.  S.  C.  '6  A.  &  E.  889.    S.  C.  2  P.  &  D.  510. 

(0  R.  V,  St.  Saviour's  (Wardens),  I  N.  &  S.  0. 1  W.  W.  &  H.  673.     See  ante,  p.  30. 
P.  496.    S.  C.  3  N.  &  P.  126.    S.  C.  7  A.  (i»)  8  A.  &  E.  899.  S.  C.  1  P.&  D.  116. 

&  £.  925,  where  see  form  of  writ,  Retom,  5^pra,  see  ante,  p.  65. 
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of  B.  R.  will  not  grant  a  mandamas  commanding  them  to  make  sucbr 
rate  (o). 

.     Returns. — A  return  to  such  a  writ,  shewing  the  state  of  the 

church,  is  good  (/>).  So  inasmuch  as  churchwardens  are  by  law  bound  to 
supply  estimates  to  the  parishioners  in  yestry,  of  the  probable  amount 
required  for  a  church-rate,  therefore  where  a  local  act  substituted  a  special 
vestry  for  the  parishioners  at  large,  and  authorized  them  to  make  church- 
rates,  poor-rates,  and  highway-rates,  and  the  Court  of  B.  R.  had  issued  a 
mandamus  to  the  select  vestry  to  make  a  church-rate,  it  was  held  that  the 
return  of  a  refusal  of  the  churchwardens  to  supply  any  estimates  was  a 
sufficient  excuse  for  disobedience  to  the  writ,  and,  therefore,  a  good  return, 
as  the  local  act  contained  nothing  to  alter  the  general  duties  of  the  church* 
wardens  (9). 

].     Recovery  of  Rate, — The  writ  lies  to  command  justices,  &c.,  to 

meet  and  examine  into  a  complaint  by  one  churchwarden  against  an 
inhabitant  for  refusing  to  pay  a  church-rate,  and  to  hear  and  determine  such 
complaint  (r),  although  in  a  parish  where  there  are  several  churchwardens, 
each  usually  acting  for  a  separate  district,  for  one  churchwarden  may  legally 
lay  a  complaint,  under  stat.  53  Geo.  3,  c.  127,  s.  7,  against  a  resident  in  his 
district  for  nonpayment  of  church-rates  («). 

So  it  lies  to  command  quarter  sessions  to  enter  continuances,  and  hear  an 
appeal  against  a  church-rate  (0* 

So  it  lies  to  command  justices  to  issue  their  distress  warrant  to  enforce 
the  payment  of  a  church  building-rate,  levied  in  pursuance  of  a  local  act  (ti). . 
It  was,  however,  before  the  passing  of  the  late  stat.  6  &  7  Vict.  c.  67,  s.  3, 
a  rule  with  the  Court  to  refuse  the  writ  in  those  cases  where  the  jurisdiction 
of  the  justices  was  doubtful ;  and  it  has  been  held  not  to  be  sufficient  freedom 
from  doubt,  that  the  rate  sought  to  be  enforced  has  been  confirmed  in  the 
Consistorial  Court,  although  it  did  not  appear  that  such  question  was  any 
longer  depending  (v),  for  if  the  validity  of  the  rate  had  at  any  time  been 
questioned,  the  Court  would  not  interfere.  But  as  such  last-mentioned 
statute  in  terms  grants  an  entire  indemnity  to  those  who  legally  execute 
the  command  of  a  mandamus,  it  is  apprehended  that  the  Court  will  in 
future  be  more  liberal  in  its  dispensation  of  the  writ. 

].  Loans,  S^, ;  Rates  for  Payment, — The  writ  has  often  been  granted 

to  command  churchwardens  to  make  and  raise  one  or  more  rates,  for  the 
repayment  of  principal  money,  with  interest,  borrowed  on  the  credit  of  the 

(o)  B.  9.  Hawortb,  12  East,  655.  (0  R.  v.  Staffordsb.  (J. ).  6  N.  &  M.  477. 

(p)  7  A.  &  E.  737,  note,  per  Ld.  Den-  S.  C.  4  A.  &  E.  844.    See  tit.  "  Appeal'' 

man,  C.  J.    See  /Nwt,  tit.  "  Return,^  («)  R.  v.  Buckingfaamsh.  (J. ),  1  N.  &  P. 

(9)  B.  0.  St.  liargaret's,  2  P.  &  D.  510.  503,  and  cases  there  cited. 

(r)  B.  V.  Wrottesley,  I  B.  &  Ad.  648.  <e)  B.  v.  Sillifant,  4  A.  &  £.354.    8.  C. 

R  9.  Freeman,  2  Ld.  Ken.  19.     B.  v.  Lan-  5  N.  &  M.  641 ;  but  see  tit.  '<  Quarter  Set- 

cash.  (J.),  10  L.  J.,  N.  S.  103,  M.  C.  titnu,  JumHcu,''  and  stat.  6  &  7  Vict.  c.  67, 

(«)  B.  9.  Fenton,  1  6.  &  B.  17.    S.  C.  s.  3,  App. 
1  Q.  B.  480. 
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parish  and  church-rates,  under  and  conformably  with  the  Church  Building 
Acts,  58  Geo.  3,  c.  46,  and  69  Geo.  3,  c.  134  (tr),  for  the  making  of  such  a 
rate  is  authorized  and  required  by  such  acts ;  and,  therefore,  although  it  be 
raised  for  the  purpose  of  repairing  the  church,  and  in  the  nature  of  a  church- 
rate,  yet,  in  fact,  as  the  inhabitants  have  assented  to  borrow  money  on  the 
credit  of  the  rates,  the  making  a  rate  to  pay  a  debt  is  not  a  matter  of 
ecclesiastical  cognizance,  but  a  temporal  duty  (;r). 

].     Returns, — The  return  to  such  a  writ  may  consist  of  any  facts 

which  traverse  the  supposal  of  the  writ,  or  which  shew  illegality  in  the 
security  charging  the  rates,  either  by  means  of  fraud,  or  by  the  absence  or 
impropriety  of  any  of  the  statutory  requisitions,  &c.,  or  that  the  loan  was 
not  raised  at  the  time  the  repairs  were  done  for  the  laying  of  the  rates ;  for 
the  repayment,  &c.,  should  commence  immediately,  and  be  continued,  so  as 
to  pay  off  the  debt  by  ten  annual  instalments  (^).  So  any  special  agreement 
with  the  prosecutor,  if  an  answer  to  the  writ  may  be  properly  the  subject  of 
a  return  {z).  But  it  is  no  answer  to  such  a  writ,  that  the  applicant  may 
proceed  at  law  upon  a  bond  given  as  a  collateral  security,  for  that  does  not 
affect  the  rates  (a). 

Chubcu  Rate].     See  tit.  Church. 

Chubchwabder].  The  writ  of  mandamus  does  not  lie  where  the  place 
is  one  of  mere  service ;  but  in  the  case  of  a  temporal  office,  as  that  of  church- 
warden, it  does  (b),  he  being  both  a  public  and  a  temporal  officer  (c),  his 
office  being  one  of  temporal  trust,  and  concerned  in  the  execution  of 
justice,  and  whereof  the  common  law  takes  notice  (d),  for  he  has,  amongst 
other  things,  the  ordering  of  the  goods  of  the  church  (e).  His  office  has 
also  been  enlarged  by  sundry  acts  of  Parliament  (/). 

It  has,  however,  been  held  that  the  writ  does  not  lie  for  churchwardens 

(w)  R.  V.  Brtncaster  (Churchwardens),  (a)  5  A.  &  E.  13,  per  Coleridge,  J. 

2  N.  &  P.  580.    S.  C.  7  A.  &  £.   458,  (6)  R.  *.  RaioeB,  3  Salk.  233,   11,  13. 

where  lee  form  of  writ,  pleadings,  &c.  R.  v.  See  poit,  tit  **  Office,** 

Darslej  (Churchwardens),  5  A.  &  E.  10.  (e)  See  R.  v,  Canterbury  (Arehbp),  8 

S.  C.  6  N.  &  M.  333.    R.  ».  Pembroke  East,  218  ;  4  Yin.  Abr.  525,  pL  4,  in  turg. 

(Churchwardens),  5  A.  &  E.  603.    S.  C.  1  Anon.,  Fnem.  21.    Ile*s  case,  1  Vent.  143, 

N.  &  P.   69.     And  see  R.   v.  Brighton  267.    And  see  Hurst's  case,  1  Ler.  75,  and 

iChurehwardens),  1  N.&P.770.   8.C.6A.  2    Sid.    112.      R.    v.    Rich,  Comb.   147. 

&  E.  794.    See  tit  "Btrith.-  BUhop*s  case,  2  Roll.  71.  Cas.  t  Hard.  379. 

(x)  R.  V.  Lambeth  (Churchwardens),  2  (d)  Estwick  v,  London  (City),  Sty.  42. 

R  &  Ad.  651.    And  see  1  P.  &  B.  123,  And  see  Sty.  458,  citing  12  Hen.  7.  Leigh^ 

per  Lord  Denman,  C.  J.    See  ante,  p.  66.  case,  3  Mod.  335.    R.  o.  White,  Ld.  Raym. 

(y)  R.  V,  Dureley,  5  A.  &  E.  10.    S.  C.  1379. 

6  N.  &  M.  333.  R.  o.  Lambeth,  2  B.  &  Ad.  (e)  R.  e.  Kingacleere,  2  Lev.  18. 

651.     R.».  Carpenter,  6  A.  &E.  794.  S.C.  (/)  Anon.,    1    Vent    267.     Hughs    e. 

1  N.  &  P.  775.     See  poet,  tit  "  Return,"  Needham,  3  Keb.   418.    See  tit.  <«  Ad  of 

(z)  SceR.e.  Pembroke  (Churchwardens),  J^arKameni,*^ 
5  A.  &  E.603.     S.  C.  1  N.  &  P.  69. 
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put  in  by  order  of  the  bishop,  parson,  or  ecclesiastical  law,  but  only  of  those 
elected  according  to  the  custom,  &c.  (g). 

This  subject  is  arranged  as  follows : — 


Chubchwakdkm. 

Chxjbchwabdbh— Xi#  pendens 

-    72 

EkaUm 

-    69 

NanfuUelectus 

- 

.    72 

Appoiniment  - 

-    70 

Rule 

- 

-     73 

Admissiau 

-    70 

Form  of  writ 

- 

-     78 

Sweart^g  in    - 

-    70 

Restoration     - 

- 

-    73 

Betunu       - 

-    71 

AocotaUs 

- 

-     74 

Pauperism 

-    71 

Allowance  - 

- 

.     74 

Labourer 

-    71 

Retmbursement 

- 

-    74 

Ineapax. 

.    72 

Inspection^  {fc. 

- 

-    74 

InhibiHon 

-    72 

Auditors  of  accounts 

- 

-    74 

].  Election. — The  writ  lies  to  command  the  rector  and  church- 
wardens of  a  parish  to  convene  a  vestry  for  the  purpose  of  electing  church- 
wardens (A)  ;  also  for  electing  churchwardens  for  the  remainder  of  the  year  (t). 

So  it  has  been  granted  to  command  the  inhabitants  of  a  parish  liable  to 
contribute  to  the  church-rate,  to  meet  and  assemble  together  with  the 
minister,  in  order  to  elect  churchwardens  (j )  ;  and  where,  to  such  a 
mandamus,  the  return  stated  an  immemorial  custom  in  the  parish  to  have 
no  churchwarden,  and  that  the  duties  appertaining  by  law  to  the  office  had 
been  from  time  out  of  mind  discharged  by  the  overseers  of  the  poor,  it  was 
held,  that  inasmuch  as  overseers  had  not  existed  time  out  of  mind,  and  as 
there  were  necessary  duties  appertaining  to  churchwardens,  and  there  must 
have  been  some  persons  bound  by  law  to  discharge  those  duties,  the  custom 
set  out  in  the  return  was  bad  {k). 

So  the  writ  will  be  granted  where  there  has  been  an  election  defacto,  but 
which  is  void.  So,  if  the  election  be  so  improperly  conducted  that  the 
proceedings  are  merely  primd  facie  void,  the  Court  will,  in  order  to  try  its 
validity,  grant  a  mandamus  to  convene  a  meeting  to  elect,  &c.,  because,  for 
the  office  of  churchwarden,  quo  warranto  does  not  lie  (/)•  But  in  one  case 
where,  although  it  was  stated  that  the  doors  were  closed  during  the  election, 
yet  it  did  not  distinctly  appear  that  any  rated  inhabitant  was  excluded  from 


(ff)  6  Hen.  7, 14,  cited  in  B.  «.  Apleford, 
2  Keb.  863.  See  R.  o.  Patrick,  2  Keb.  67. 
See  tit  "  Cmtom,'* 

(A)  R.  V.  Dr.  D^Oyly  and  Others. '  R.  v, 
Hedger,  4  P.  &  D.  52.  S.  C.  12  A.  &  £. 
139  ;  contra.  Anon.,  Stra.  686.  Com.  Dig. 
tit.  **  Afcm.**  (B.)    R.  9.  Westminster,  5  A. 

6  E  391.  R.  V.  Birmingham  (Rector,  &c), 

7  A  &  E.  254.  R.  ©.  Wix  (Inhabs.},  2  B. 
&  Ad.  197.  Stutter  v,  Freaton,  Str.  52. 
See  tits.  "  Office,**  {Electum,)  **  Oveneer," 


'•Pdri^'***  Sidesman," 

(0  R.  o.  Lambeth,  3  N.  &  P.  416.  S.C. 
8  A.  &  E.  356.  S.  C.  9  L.  J.,  N.  S.  113, 
M.  C. 

0)  R.  V.  Wix  (Inhaba.).2  B.  &  Ad.  197. 
Stutter  V,  Freston,  Str.  52. 

{k)  2  B.  &  Ad.  197,  itqmi. 

(/)  R.  V,  Birmingham,  7  A.&  £.  254.  R. 
».  Derby  (Councillors),  7  A.  &  E.  422.  See 
tit.  "  Office;*  (Ekctum).    AnU,  p.  27. 


70 


THE   HIGH   PREROGATIVE 


voting,  the  Court  refused  to  grant  a  mandamus  for  a  fresh  election ;  but  if 
such  exclusion  had  appeared,  the  Court  would  have  granted  the  writ, 
without  inquiring  strictly  whether  the  number  of  persons  excluded  were,  in 
fact,  such  as  to  affect  the  result  of  the  election  (m). 

So  it  has  been  granted  to  command  parish  officers  to  produce  the  rate  and 
other  books  at  the  scrutiny  of  a  poll  which  had  been  taken  at  the  election  of 
churchwardens  (w). 

].     Appointment — The  writ  has  been  granted  to  command  justices 

of  the  peace  to  appoint  churchwardens  and  overseers  of  the  poor  in  an  extra 
parochial  place,  upon  an  affidavit  that  there  was  much  occasion  for  such 
officers,  in  order  that  poor-rates  to  relieve  the  poor,  might  be  made  (o). 

"].     Admission. — The  Court  of  B.  R.  is  in  the  constant  habit  of 

granting  the  writ,  in  order  to  command  the  admission  of  a  churchwarden  to 
the  duties  of  his  office  (/?)  ;  and  if  two  be  elected,  both  must  be  admitted, 
and  cross  mandamuses  will  be  granted  for  that  purpose  {q),  because  the  office 
is  not  the  subject  of  a  quo  warranto  information  (r). 

"]'     Swearing  in, — So,  in  like  manner,  the  writ  is  constantly  granted 

to  command  the  swearing  in  of  a  churchwarden ;  for,  although  it  has  been 
resolved  that  he  may  execute  his  office  before  he  is  sworn,  yet  it  is  convenient 
he  should  be  so  sworn  («).     So  it  has  been  granted  to  swear  in  a  second 


(m)  R.  o.  Lambeth,  3  N.  &  P.  416.  S.  C. 
8  A.  &  E.  356. 

(n)  R.  V.  Fall.  1  G.  &  D.  118.  S.  C.  1 
Q.  B.  636.    See  poit,  tit.  **  Office." 

(o)  Anon.,  P.  2  Geo.  2 ;  I  Barn.  155. 

(p)  R.  V.  Williams,  8  B.  &  C.  681.  8.  C. 
3  M.  &  R.  402 ;  Bce  form  of  writ.  R.  o. 
BCddlesex  (Archdeacon,  &c.),  5  N.  &  M. 
494.  Anon.,  2  Chit.  254.  Trem.  PI.  Cor. 
469,  where  see  form  of  writ. 

(q)  R.  V.  Harris,  Burr  1420.  S.C.  1  W. 
Blac.  430,  where  see  form  of  writ  Com. 
Dig.  lit.  "  Man."  (D.  4).  See  infra,**  Swear- 
tng  in,"  and  tit.  "  Office,"  (AdmUtion.) 

(r)  See  anU,  p.  26,  29. 

(«)  3  Bl.  Com.  111.  Northampton's  case, 
Carth.  118.  R.  0.  Rees,  Carth.  393.  S.  C. 
5  Mod.  325.  S.  C.  Comb.  417.  S.  C.  12 
Mod.  116.  R.  p.  Henchman,  Cas.  i.  Hard. 
130.  Carpenter's  case,  Raym.  439,  where 
see  direction  of  writ,  and  see  return.    Anon^ 

1  Vent.  115.  R.  9.  Dr.  Harris,  1  W.  Blac. 
429.  S.  C.  Burr.  1420,  where  see  form  of 
writ.  Patrick's  case,  Raym.  111.  Anon., 
Frcem.366.  R.  ».  Twitty,  7  Mod.  83.  S.  C. 

2  Salk.  433.  8.  C.  Holt,  442.  Lore  «.  Dr. 
Bently.  11  Mod.  134.  Stoughton  v.  Rey- 
nolds, Cas.  t.  Hard.  274.  8.  C.  Fort.  168. 
8.  C.  Stra.  1015.      Hubbard   v.    Penrice, 


Stra.  1246.    R.  v.  Harwood,  8  Mod.  380. 

8.  C.  Ld.  Raym.  1405  ;  the  authority  of  the 
report  of  this  case  in  8  Mod.  is  impugned, 
and  that  in  Ld.  Raym.  1405  upheld;  see  R. 
o.  Williams,  3  M.  &  R.  405,  per  Rayley,  J. 
R.  0.  Chester  TCity ),  5  Mod.  1 1 ;  Fits.  195 ; 
Ld.  Raym.  1495.  Parish  of  St.  Balannce's 
case,  Palm.  50;  the  report  says,  *'a  special 
writ  was  prayed,~it  is  however  clew,  that 
such  writ  was  a  mandamus,  as  it  contained  the 
alternative  clause,  '  vei  eoram  mdbie  eiffniJSeet 
quare  nan,*  &c.,**  ante,  p.  6.  R.  v.  Ric^  5 
Mod.  325,  and  cases  there  cited.  8.  C.  12 
Mod.  116.  8.  C.  3  Salk.  90.  8.  C.  Comb. 
417.  a  C.  Carth.  393.  8.  C.  Ld.  Raym. 
138.  Leigh's  case,  3  Mod.  335;  Burr. 
1421.  8.  C.  I  W.  Blac  430.  R.  v.  Simp- 
son,  8  Mod.  325.  8.  C.  Stra.  609.  R.  0. 
White,  Ld.  Raym.  1379;  March,  101.    R. 

9.  Oxenden,  1  Show.  219.  R.  e.  White,  8 
Mod.  325.  R.  V.  Ward,  1  Bam.  381.  Mor- 
gan  V.  Cardigan  (Archdeacon),  1  Salk.  166. 
8.  C.  Ld.  Raym.  138.  Anon.,  2  Chit.  254. 
Ex  parte  Lowe,  4  D.  15.  R.  0.  Chester 
(Archdeacon),  1  A.  &  E.  342.  8  C.  3  N. 
&  M.  413.  Ex  parte  Wingfield,  3  A.  &  E. 
614.  R.  0.  Middlesex,  3  A.  &  E.  615.  S.  C. 
5  N.  &  M.  494.  Ex  parte  Duffield,  3  A.  & 
E.  617.     See  Campbell  p.  Maund,  5  A.  & 
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churchwardeo  (0)  whether  chosen  by  the  parishioners  (u),  either  by  an 
election  according  to  custom  (v),  or  by  the  parishioners,  who  of  common 
right  may  make  the  election  (w). 

The  writ  for  this  purpose  will  be  granted  against  a  bishop,  his  deputy,  an 
archdeacon,  or  other  competent  judge  in  that  behalf,  whose  duty  it  is  to 
swear  in,  &c.  (x) ;  and  this,  although  there  be  another  churchwarden  peace- 
ably in  possession  of  the  office,  for  such  second  churchwarden  is  not 
otherwise  enabled  to  try  his  right  to  the  office  (y),  it  not  being  the  subject 
of  quo  warranto  (z). 

The  duty  of  swearing  in,  is  ministerial  merely  (a). 

^].    Return^  Pauperism^  Laborer^  ^c. — It  is  because  the  duty  of 

swearing  in  a  churchwarden  is  ministerial  merely,  that  no  excuse  for  the 
nonperformance  of  it,  can  be  the  subject  of  a  valid  return  to  a  writ 
commanding  it.  Thus,  a  return  that  the  prosecutor  was  a  ^*  pauper 
lactarhu  (a  poor  dairyman)  et  servus  ei  minus  habilis  et  idoneus  ad 
exequendum  officium  pradictum^"  has  been  held  to  be  bad.  So  a  return 
that  the  prosecutor  is  *^  servus/*  has  been  held  not  to  be  good,  upon  the 
principle  that  the  person  whose  duty  it  is  to  swear  in,  is,  for  that  purpose,  a 
ministerial  officer  merely,  and  cannot  refuse  to  exercise  his  office  (6),  nor 


E.  876.  R.  «.  Litchfield  (Archdeacon),  5 
N.  &  31  42.  Trem.  PI.  Cor.  469,  where 
see  form  of  writ  Bac.  Abr.  tit.  **  Mam,'* 
(C).  See  ilia,  **Chitpelwarden$,""SidemeH." 
(t)  Dr.  King's  case,  1  Keb.  517,  citing 
Wanier's  case,  15  Car.  1,  Rot.  44.    S.  C. 

1  Keb.  521.   See  tit.  "  Office"  (  Swearing  in). 
(v)  IL    V.    Patrick,  2    Keb.  66,  citing 

Sutton  Vallance's  case,  T.  17  Jac..  March, 
15  Car.  1,  and  H.  17  Car.  1,  there  cited. 
See  also  2  Lut.  1010;  where  see  the  sugges- 
tion, writ,  and  traverse. 

(e)  Polhill  V.  Blany,  2  Keb.  753.  R.  v. 
Quj,  6  Mod.  89,  and  cases  there  cited.  The 
Bbfaop's  case,  2  Roll.  106,  107.  Evelin's 
case,  Cro.  Car.  551,  569.  S.  C.  Jones,  439. 
S.  C.  2  Roll.  Abr.  234.  And  see  R.  v. 
Rnshwortb,  W.  Kely.  287.  S.  C.  7  Mod. 
217;  March.  22,  66;  Noy,  31.  Catten  v. 
Barwick,  Stra.  145.  Hubbard  o.  Penrice, 
Stra.  1246.  Anon.,  1  Vent.  267.  Hughs  v. 
Needham,  3  Keb.  418.     Per  Glyn,  C.  J.,  in 

2  Sid.  112. 

(w)  Morgan  v.  Cardigan,  1  Salk.  166. 
8.  C.  Ld.  Raym.  138 ;  Noy,  139.  Ward  o. 
Brampston,  3  Lev.  362.  Dawson  v,  Fowle, 
Hard.  378. 

(x)  R.  V.  Wmchester,  7  East,  573.  R.v. 
Dr.  Harris,  1  W.  Blac.  429.  S.  C.  Burr. 
1420.    R.  «.   Williams,  3  M.   &  R.  402. 


Hughs  9.  Needham,  3  Keb.  418. 

(y)  See  Dr.  King's  case,  1  Keb.  517.  S.C. 
1  Keb.  521 .     See  aupra,  **  Admisnon. " 

(»)  Seetit.  *' Office'* (Election,) ante,  ^.€9. 

(a)  R.O.  Rees.  12Mod.  116.  8.  C.  Ld. 
Raym.  138.  R.  v.  Williams,  8  B.  &  C.  681. 
S.  C.  3  M.  &  R.  404.  R.  ».  White,  Ld. 
Raym.  1379,  cited  and  approved  upon  this 
point  in  R.  v.  Shnpson,  Stra.  609.  894.  R. 
p.  Harris,  Burr.  1420.  8.  C.  1  W.  Blac 
430. 

(6)  12  Mod.  116.  8.  C.  3  Salk.  90.  S.C. 
5  Mod.  325.  8.  C.  Comb.  417.  S.C.Carth. 
393.  8.  C.  Ld.  Raym.  138.  8.  C.  1  Salk. 
165,  5,  166.  Bac.  Abr.  tit.  «  Man,"  (C). 
Assuming,  for  the  sake  of  argument,  the 
ordinary  to  be  the  judge  of  the  fitness  of  him 
elected  churchwarden,  yet  the  returns  ^ve 
stated  would,  it  is  apprehended,  be  insufficient 
in  substance,  for  pauperism  is  no  ground  of 
disqualification :  thus  the  Roman  Ijaw,  Inst 
1,  26,  s.  3,  **  inspectum  enim  eum  putamug,  qui 
morUntM  talis  eet,  ut  suepeettu  tit:  enimtero 
tutor  tei  curator,  quamvis  pauper  eet,  fiddis 
tamen  et  diUgens,  remoeendut  non  est  quasi 
suspectus."  The  same  rule  obtaias  in  equity, 
a  trustee  not  being  removable  simply  on 
account  of  poverty.     See  tits.  '<  Administra- 
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inquire  into  the  ability,  &c.,  of  the  party  elected  ;  nor  return  that  such  party 
is  incompetent  to  act ;  nor  try  the  validity  of  the  votes ;  for,  it  is  argued, 
why  should  such  ministerial  officer  be  judge,  rather  than  those  who  are 
most  concerned  in  interest,  namely  the  parishioners  ?  and  it  is  not  to  be 
presumed,  that  the  ordinary,  archdeacon,  &c.,  will  take  more  care  to  put  a 
fit  and  able  person  into  this  office,  than  they  who  have  the  power  to  choose, 
and  are  answerable  for,  him  (c). 

].     .   Inhibition. — So  a  return  by  an  archdeacon,  that  before 

the  coming  of  th^  writ,  he  received  an  inhibition  from  the  bishop,  with  a 
signification  that  he  had  taken  upon  himself  to  act  in  the  premises,  is 
bad  (d). 

].     .    Lis  pendens  is  not  a  good  return  to  such  a  writ.     Thus, 

where  the  Ecclesiastical  Judge  returned  cross  causes,  depending  before  him- 
self, contesting  the  right  of  election,  and  that  he  could  not  admit  and  swear 
them  until  it  should  have  been  judicially  determined  that  they  were  duly 
elected;  such  return  was  adjudged  bad,  on  the  ground  that  both  writs 
ought  to  have  been  obeyed,  for  such  a  course  would  not  prejudice  the  right 
of  either  claimant  (e). 

].    Non  fait  electus, — So  to  such  a  mandamus  to  swear  in,  &c,  it 

would  seem  that  formerly  a  return  of  qiwd  nonfuit  electus  generally,  because 
the  ordinary  could  not  judge  of  the  election,  was  bad  (/).  But  it  has  since 
been  held,  that  if  the  writ  contain  the  usual  suggestion  that  the  prosecutors 
were  duly  elected,  &c.,  the  officer  may,  at  the  peril  of  an  action,  return, 
that  the  prosecutor  was  not  duly  elected,  and  thus  raise  the  question  in  an 
action  for  a  false  return  (g),  and  such  a  retiurn  cannot  be  quashed  for 
insufficiency  (h).  For  it  seems  that  where  the  ordinary  knows  that  the 
party  applying  to  be  sworn,  &c,  has  no  legal  title  to  the  office,  it  is  less 

(c)  R.  V.  Rice,  5  Mod.  326.      S.  C.   1       Lit  pendens). 

Salk.  166,  and  cases  there  cited.     R.  9.  Dr.  (/)  Com.  Dig.  tit.  •'Aran.'*  D.  3,  4.    R. 

HenchmaD,  Cas.  t  Hard.  130, n.  (a);  Burr.  9.  White,  Ld.  Raym.  1379.    S.  C.  8  Mod. 

1423.   S.  C.  1  W.  Blac.  430.    The  strictness  325.    R.  r.  Williams,  8  B.  &  C.  681.     U.». 

of  the  doctrine,  as  stated  in  the  text,  would  Harris,  Burr.  1420.     See  Stra.  894,  895. 
seem  by  subsequent  cases  to  have  been  some-  (g)  R.  v,  Williams,  3  M.  &  R.  402.  S.  C. 

what  relaxed;  see  infra,**  Nan  fuiteketna.**  8  B.  &  C.  681.     R.  v.  White,  Ld.  Raym. 

(d)  R.  V.  Simpson.  Stra.  609.  S.  C.  8  1379.  S.  C.  8  Mod.  380,  325,  n.  (a).  R. 
Mod.  325.  &  C.  Ld.  Raym.  1379.  R.  e.  «.  Harwood,  Ld.  Raym.  1405.  Anthony  o. 
Dr.  Henchman,  Cas.  t.  Hard.  130,  n.  (1).  Leger,  1  Hagg.  10,  cited  in  R.v.  Middlcsei, 
See  also  Stra.  640.  R.  v.  Dr.  Ward,  1  Bar-  6  N.  &  M.  494,  n.  (a),  (c).  Com.  Dig.  tit 
iiard,381.  Com.  Dig.  tit  "Afon."  (D.  4.)  "Afen.*'D.  4.  See  tits.  "ilrfi«r»"(7WwT»«), 
See  tits.  "  Inhibition,"  ** Registrar,''  (  Return. )  "  False  Reivm,"  (  Traverse, )     Cas.  t.  Hard. 

(e)  See  aiUe,  p.  23.  R.  v.  Harris,  Burr.  130.  n.  (1).  R.  r.  Cornwall  (Corp.),  11 
1421.  S.  C.  1  W.  Blac.  430.  R.  9,  Key-  Mod.  174,  n.  (e).  R.  v.  Lambert,  12  Mod. 
nell,  T.  8  &  9  Geo.  2 ;  Cas.  t.  Hard.  ISO.  3.  Austin  0.  Genras,  2  Bam.  242.  R.  e. 
D.  (1 ).  Carpenter's  case,  Raym.  439.  R.  Twitty,  2  Salk.  434.  Fiti.  195.  Stra.  895. 
V.  Middlesex,  6  N.  &  M.  494  ;  F.  g.  195;  S.  C.  1  Bam.  412. 

Ray.  440.     Com.  Dig.  tit  "  Afajt."  D.  4.  (A)  3  M.  &  R.  402.    S.  C.  8  B.  &  C. 

f^iitB.**  Administration" (Return,  Lis  pen-       681.  supra.     See  ante,  p.   6,  and  post,  tit. 
dens),  **  Office;*  (Election),  **  Wiii;*  (Return       •'  FaUe  Return," 
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objectionable  to  return  nan  debito  modo  eUctus,  than  to  administer  an  oath 
ander  circumstances  which  render  it  idle  and  inoperative  (t).  In  &ct,  such 
a  return  may  now  be  considered  to  be  good. 

As  to  the  form  of  the  traverse;  if  the  writ  be  to  admit  two  churchwardens 
**  de&ito  modo  electiy^  the  return  will  be  sufficient  if  it  say,  '<  non  Jueruni 
dehUo  modo  electif"  for  both  must  have  been  so  elected,  or  the  writ  is  insuffi- 
cient {j  ).  So,  if  the  writ  be  generally  "  to  swear  tiwse  thai  are  chosen^  a 
general  return  that  '<  they  were  not  chosen^^  is  good.  So,  if  the  writ  set 
forth  specially  that  they  were  chosen  **  debito  modo,*'  a  return  that  they  were 
not  chosen  ''  debito  modo/*  is  good ;  but  such  a  return  to  a  general  writ  has 
been  held  to  be  bad  (A),  for  a  return  of  "  not  duly  elected**  cannot  be  made 
to  a  writ  which  merely  states  that  *'  they  were  elected**  (J).  But  if  the  writ 
recite  that  *'  they  have  been  duly  elected,"  then,  as  before  stated,  such  a 
return  is  good  (m). 

•    Eule. — The  rule  for  a  mandamus  to  swear  in  a  churchwarden  is 

absolute  in  the  first  instance,  where  there  is  no  rival  candidate  (though 
others  claim  to  have  been  elected),  and  no  reason  b  assigned  for  the  refusal 
to  administer  the  oath,  because  a  mandamus  to  swear  in  merely,  does  not 
confer  any  title  (n).  But  the  applicant  should  be  prepared  with  an  affidavit 
of  his  due  election,  demand,  and  refusal,  and  of  notice  to  the  defendant  of 
the  application  to  the  Court ;  the  ground  of  refusal  need* not,  however,  appear 
by  the  affidavit  in  support  of  the  rule  (o). 

.     Form  of  Writ. — The  same  writ  may  command  the  admission  of 

two  churchwardens  {p). 

].  Restoration, — The  writ  will  also  be  granted  to  restore  a  church- 
warden who  had  been  improperly  removed  from  his  office  {q). 


(i)  R.  9.  ^ddlesez,  5  N.  &  M.  497,  n. 
{a\  Cu.  t.  Hard.  130,  n.  (1) ;  Ld.  Rayn. 
1405,  and  also  1379.     See  aa<e,  n.  {g), 

ij)  R.  V.  Twitty,  2  Salk.  434.  S.  C. 
7  Mod.  83.  S.  C.  Holt,  442.  Com.  Dig. 
tit  *'  Mau**  D.  3.  R.  v.  Cbester  (City),  5 
Hod.  11;  Fitig.  195,  Ld.  Raym.  1495.  R. 
u  Lyme  Regis  (Mayor),  Doug.  79,  80. 
Hubbard  r.  Penrice,  Stra.  1245 ;  bat  see  R. 
V.  Guise,  3  Salk.  88.  S.  C.  Ld.  Raym. 
1008.  S.  C.  6  Mod.  89.  See  tit.  **  Return,** 
•«  Ihnerge,'*  poit. 

(k)  See  n.  U),  •^pra.  R.  v.  Guy,  6  Mod. 
89.  S.  C.  Ld.  Raym.  138,  559, 1008.  Com. 
IMg.  tit,«i»faji."(D.) 

(/)  R.  V.  Guy,  6  Mod.  89.  S.  C.  3  Salk. 
88.  S.  C.  Ld.  Raym.  1008.  R.  v.  Twitty, 
7  Mod.  83.  S.  C.  2  Salk.  434.  R.  v. 
Tanoton,  Cowp.  413.  R.  v.  Henchman, 
Cas.  t.  Hard.  130.  Com.  Dig  tit.  '<  Man/* 
(A.)    See  /MM/,  tit  **  Return." 

(m)  R.  V.  Williams,  8  B.  &  C.  681,  682, 


683.    &  C.  3  M.  &  R.  402.    R.  v.  Twitty, 

2  Salk.  434.  See  pott,  tits.  **  Retwm,*' 
"  Plea,** "  Tnverm.'* 

(»)  R.  9  Litchfield,  5  N.  &  M.  42.  S.  C. 
I  H.  &  W.  463;  Anon.,  2  Chit  254.  S» 
parte  Lowe,  4  D.  15,  and  n.  (a).  Ex  parte 
Winfield,  3  A.  &  E.  614.  Ex  parte  Doffield, 

3  A.  &  R.  617 ;  Anon.  2  Chit  254.  Ex 
parte  Penniddock,  1  H.  &  W.  347.  See  tit 
bid.  •*  Ejffeet  of  Mandamm$:* 

(o)  3  A.  &  E.  614;  3  A.  &  E.  618, 
fi^ro.  See  tit  *<  AppUeatum**  (Notice), 
{Demand  and  Refiual). 

(p)  R,  V.  Twitty,  2  Salk.  434.  See  Ind., 
tit  "  Mandamus**  (Mandatory  CUnue). 

(q)  The  Protector  and  Craford,  Sty.  457, 
per  Glyu,  C.  J.  ;  and  see  R.  v.  Patrick, 
1  Keb.  610.  S.  C.  2  Keb.  66.  Evelin's  case, 
1  Cr.  397 ;  2  Inst.  623 ;  2  Sid.  1 12;  Vent 
143  ;  3  Mod.  335 ;  5  Mod.  325  ;  Bac.  Abr. 
tit.  ••  Man.**  C.  See  tit  "  Office**  (  i7ei«ora- 
tion). 
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].    Accounts,  Allowance. — It  lies  to  command  justices  to  ezanune 

and  allow  churchwardens'  accounts,  in  pursuance  of  stat.  50  Gieo.  3,  c.  69^ 
s.  1  (r). 

].     Reimbursement, — Inasmuch  as  a  rate  to  reimburse  churchwardens 

such  sums  as  they  had  expended,  or  might  thereafter  expend,  on  the  parish 
church,  would  be  bad  on  the  face  of  it,  as  in  part  retrospective,  therefore  the 
Court  of  fi.  R.  will  not  grant  a  mandamus  to  make  such  rate  (f). 

].     Accounts,  Inspection,  S^» — It  lies  to  command  churchwardens  to 

allow  an  inspection  of  their  accounts,  under  stat.  17  Geo.  2,  c.  38,  s.  1,  but 
the  applicant  must  state  and  shew  some  public  ground  for  desiring  such 
inspection  ;  and  this,  notwithstanding  sect.  14  of  the  act,  imposes  a  penalty 
upon  churchwardens  wrongfully  refusing  an  inspection  (^).  So  it  lies  to 
command  quarter  sessions  to  hear  and  determine  a  complaint  against  ex- 
churchwardens  for  not  signing,  passing,  and  delivering  their  accounts, 
pursuant  to  stat.  17  Geo.  2,  c.  38.  But  the  defendants  may  shew  that  they 
have,  in  fact,  signed,  &c.,  thrfr  accounts  («). 

].     Auditors  of  Accounts. — So  it  will  be  granted  to  command  church- 

wardens  to  assemble  the  parishioners  in  the  manner  required  by  their  parish 
act,  in  order  to  elect  auditors  of  their  accounts  (v). 

CrrizBN].  Admission. — Bj  stat.  12  Geo.  3,  c.  21,  s.  I  (w),  it  is  enacted, 
that  where  any  person  entitled  to  be  admitted  a  citizen,  &c.,  of  any  city,  &c., 
shall  apply  to  the  mayor,  he.,  to  be  admitted,  and  the  mayor,  &c.,  shall  not 
admit  him  within  one  month  after  notice,  a  mandamus  shall  issue  to  compd 
him  so  to  do,  and  he  shall  pay  all  costs.  See,  however,  the  important  provi- 
sions of  the  subsequent  statute  of  6  &  7  Vict.  c.  89  (a?)  on  this  subject. 

"],     Restoration. — It  lies  also  to  restore  a  citizen  to  his  franchise  if 

he  be  improperly  deprived  (y).  Thus,  if  he  be  disfranchised  for  refusing  to 
stand  to  the  award  of  two  aldermen  as  to  an  action  {z\ 

'].     Capital;  Restoration. — So  it  lies  to  restore  to  the  office  of 

capital  citizen  (a). 

(r)  R.  V.  Cambridge  (J.),  8  D.  89.    See  (x)  See  sUt  App.    R.  v.  Ld.  Montacate, 

tits.«Mceo/i\ir/taM<iif,*'«in^«iM^'*(SWr.  1  W.  Blac.  64.    8.  C.  1  ^ils.  283.     See 

vfyort*  AeeouiHU\  ** -  Oteneerg."*  tits.  **  FranehtMe^"  **  Freedom^**  -  Fneman,** 

(«)  R.  V.  Haworth,  12  Etst,  556.    See  "  Office,**  (Eleetum) ;  end  see  staL  6  &  7 

anU,  tit.  "  Chunhr(Rate),  Vict,  c  89,  App. 

(0  R.  9.  Clear,  7  D.  &  R.  393.    S.  C.  (y)  Middleton's  case,  3  Dyer,  332  b,  333, 

4  B.  &  C.  899.  R.  V.  Clapham,  1  Wils.  305.  pi  28.     Althoogb  it  would  appear  from  this 

R.  V.  Bletshow,  1  Bott.  300.    Com.  Dig.  tit.  report  that  the  case  was  moved  in  the  C.  B., 

"  Man.**  (D.)   See  tito.  "Act  qf  PdrUafiteitt,**  yet  the  writ  was  awarded  from  the  Court  of 

•«  CowUy**  (Aeetnmtt).  B.  R.,  per  Dodderidge.  J.,  3  Dyer,  332  a. 

(u)  R.  p.  Woroestersh.  (J.),  3  D.  &  R.  Bagg's  case,  11  Rep.  93.  S.  C.  1  Roll.  173, 

299.    See  R.  v.  Carrocke,  1  Bott  P.  L.  224.     PhQips  o.  Bury,  4  Mod.  122.    &  C. 

299 ;  Show.  295.  2  T.  R.  355. 

(v)  R.  V.  St.  Pancras,  I  A.  &  E.  80.   See  (*)  BCddleton's  case,  3  Dyer,  332  b,  333, 

tits.  •*Aei  of  ParUament:* "  BzruA."  pi.  28,  and  cases  there  cited. 

( v)  See  stat.  App.  (a)  R.  v.  Carlisle  (Mayor),  Fort.  200. 
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Citt].  See  tits.  ^orot<^A ;  Corporation  {Municipai)  ;  Franchise;  Free- 
dom; Freeman, 

Citt  Works,  Clebk  of]. — It  lies  for  the  office  of  clerk  or  surveyor  of 
the  city  of  London  works  (6). 

].     Restoration, — It  lies  also  to  restore  to  sach  office,  it  being  one 

for  life,  with  fees  and  profits,  also  an  ancient  office,  and  one  of  public  benefit, 
the  sworn  duty  being  to  survey  and  view  the  walls  and  gates  of  the  city,  and 
to  employ  men  in  repairing  the  breaches  and  defects  as  often  as  they  shall 
happen,  and  to  cleanse  the  fountain  heads,  and  to  have  the  custody  of  the 
keys  of  all  the  conduits.  He  is  also  sworn  in  to  duly  execute  his  office  by  a 
particular  oath,  and  he  also  takes  the  oaths  to  government  (c). 

Clkrk  of  Butchebs'  Company].     See  tit.  Butchers'  Company. 

Clerk  of  City  Works].     See  tit.  City  Worksy  {Clerk  of). 

Ci«ERK  OF  THE  Cbown].     See  tit.  Secondary  of  Clerk  of  the  Crown. 

CiiERK  of  Custos  Breyium].     See  tit  Custos  Brevium. 

Clieak  of  Dean  and  Chapter].     See  tit.  Dean  and  Chapter. 

Clerk  of  the  Fines  in  the  Marches  of  Wales].     See  tit.  Marches,  ^c. 

Clerk  of  Guardians  of  Poor].     See  tit.  Guardians  of  Poor. 

Clerk  of  Justices].     See  tit.  Justices  (Clerk). 

Clerk  of  Land  Tax  Commissioners].  See  tit.  Land  Tax  Commis- 
sioners. 

Clerk  of  Masons*  Company].  See  tits.  Masons^  Company ;  Company 
(Clerk). 

Clerk  of  Parish].     See  tit.  Parish  Clerk. 

{bj  R.  V.  Lee,  I  Show.  252,  citing  Cock*s  howeYer,  determined  in  this  case,  for  the 

case,  2  Sid.  1 12  (which  book,  per  Dolbin,  J .,  Court  not  being  fally  advised  as  to  the  nature 

'*  is  fit  to  be  burned,  being  taken  by  him  when  of  the  office,  left  the  case  to  be  moved  again ; 

a  student,  and  unworthily  done  by  them  that  bat  see  R.  o.  London  (Mayor),  2  T.  R.  182, 

printed  it :"  per  Somers,  S.  G.)    See  Middle-  n.  (6),  cited  also  in  Mr.  Leigh's  case,  3  Mod. 

ton's  case,  1  Sid.  169  ;  5  Com.  Dig.,  8vo.  334»  n.  (g).    SeeR.  v.  London  (Aldermen), 

edit.  21.  2  Bam.  398 ;  Bac.  Abr.  tit  **  Man.**  C,  as 

(c)  Le  Case  del  Clark  de  City  Works  de  to  the  further  duties  of  the  office. 
Londres,  2  Sid.  112.     This  point  was  not, 
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Clerk  op  Peace],     See  tit.  Peace  (Clerk  of). 

Clerk  of  Private  Companies].     See  tit.  Company  {Clerk). 

Clerk  of  Tornpike  Trustees].     See  tit.  Highway  (Clerk). 

Clerk  of  Vestry].     See  tit.  Vestry  Clerk. 

Clerk  op  Vill].     See  tit-  VtU. 

Clerk  of  the  Waters,  Loin>ON].    See  tit.  Mini. 

Clothmakers'  Company].     See  tits.  Company ;  Freedom  {Company). 

Colchester,  Corporation  Court  of].     See  tits.  Attorney;    Courts 
Inferior. 

Colchester,  High  Steward  of].     Swearing  in. — It  lies  to  command 
'the  swearing  in  of  the  high  steward  of  Colchester,  for  he  is  a  public  officer  {d). 

College.]     This  subject  is  arranged  as  follows : — 


College. 

COLLBGB. 

Chaplain 

-    76 

Swearing  in 

.    79 

Fellows 

-    77 

Restoration 

-    79 

Election  - 

-    77 

Member 

.    79 

Admission 

-    77 

Admission 

-    79 

Expulsion 

-    77 

Oaths 

-    80 

Appeal 

-    78 

President 

.    80 

Restoration 

-    78 

Provost 

-    80 

lAbranan       • 

-    79 

Scholarship     - 

-     80 

Admission 

-    79 

Seal 

-     80 

Master 

-    79 

Vice  Master   - 

-     80 

Appointment 

-    79 

Visitor 

-     80 

Election^  ^.,  or 

-    79 

Jurisdiction  of    - 

-    80 

Admission 

-    79 

Deprivation 

-    81 

A  college  is  a  civil  corporation,  of  which,  if  no  visitor  be  specially 
appointed,  the  founder,  and  his  heirs  are  clothed  with  that  office. 

"},     Chaplain. — The    writ  does  not  lie,   either   to  command  the 

admission  or  restoration  of  a  College  chaplain,  because  he  is  under  the 
dominion  of  the  visitor  (e),  to  whom  an  appeal  must  be  made. 


(cf)  Anon.,  M.  1659 ;  Sty.  355.  See  tits. 
**Stntford'tip<m'AwM  Steward,"  **  Steward.*' 

(e)  R.  V.  Chester  (Ep. ),  Stra.  797.  Pro- 
hurst's  case,  Carth.   168  ;  Andr.  177 ;  Bac. 


Abr.  tit  *'  Man.*'  C.  2.  R.  o.  St.  Catherine 
Hall,  4  T.  R,  233.  See  tits.  "  Chaplain^ 
"  Office**  (RetioratUm  Hetum),  «  FhUor.** 
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].     Fellows,  ElecHan.-^The  Court  has  both  granted  (/)  and  refused 

the''writ  of  mandamus  to  command  the  visitor  to  determine  the  disputed 
election  of  a  fellow  (^). 

].     FtUow£  ^cfmisnofi.— The  Court  of  B.  R.  will,  it  seems,  grant  a 

mandamus  to  admit  to  a  fellowship  of  a  College,  and  has  often  done  so  (A). 
Thus  the  stat.  1  Geo.  1,  s.  2,  c.  13,  concerning  the  abjuration  oaths,  orders 
▼bitors  to  admit  others  in  the  room  of  nonjuring  fellows,  and  on  a  refusal 
to  admit,  the  Court  will,  in  such  a  case,  grant  the  writ  (t),  and  therefore  the 
Court  requires  the  fact  and  jurisdiction  of  the  visitor,  if  any,  to  be  shewn 
on  the  return,  and  will  not  supersede  such  a  writ  on  motion  and  affidavits  (j) ; 
but  if  by  the  return  it  appear  there  is  a  visitor,  the  Court  will  not  grant  a 
peremptory  mandamus;  although  formerly  in  the  case  of  colleges  that  were 
of  royal  foundation,  and  no  visitor  was  appointed,  the  Court  granted  the 
writ ;  but  in  the  case  of  private  foundations,  it  was  always  doubted  whether 
the  writ  could  be  awarded,  admitting  that  no  visitor  was  appointed  by  the 
statutes  (A).  And  the  peremptory  writ  will  be  denied  where  a  visitor  is 
returned,  although  such  return  does  not  shew  that  there  was  a  visitor  at 
the  time  of  refusal  to  admit,  &a,  or  that  his  authority  extended  to  admit 
or  refuse  admission  to  fellows  (/). 

]«    Fellows^  Expulsion, — ^Although  there  is  a  judgment  of  Lord 

Hale  (m),  in  which  he  states,  that  the  writ  of  mandamus  is  the  legal 
instrument  whereby  to  remove  fellows  from  their  fellowships,  by  virtue  of  the 
original  jurisdiction  and  authority  which  the  Court  of  B.  R.  has,  to  enforce 
the  execution  of  the  laws,  and  for  the  preservation  of  good  government ; 
yet  inasmuch  as  we  shall  see  (n),  that  the  Court  has  no  jurisdiction  to 
restore  a  fellow  upon  undue  expulsion,  it  seems  that  no  sound  reason  can  be 
given  why  it  should  be  allowed,  to  expel  one  not  duly  admitted,  or  unduly 
continued  afler  a  good  admission ;  indeed,  the  later  authorities  seem  clearly 
to  have  decided,  that  the  Court  of  B.  R.  has  no  such  jurisdiction  (o). 

(/)  R.  9.  Blythe,  5  Mod.  404;  but  this  {k)  R.  o.  All  Sonll  Coll.,  Sir  t.  Jon. 

caae  was  never  decided,  5  Mod.  423,  n.  (a;.  175,  and  cases  there  cited.     Anon.,  2  Bam. 

8.  C.  5  Mod.  421.  437.    Dr.  Bentlj  e.  Ely  (£p.),  1  Bam.  453, 

(y)  R.  V,  Patrick,  2  Keb.  166,  per  Wind-  per  Page,  J.     Bae.  Abr.  tit  «  Afm."  C.  2. 

bam,  J.,  wbore  it  is  stated  tbat  there  were  no  (/}  R.  v,  AUsop,  2  Show.  117.    8.  C.  2 

precedents  for  such  a  writ.  Jones,  174.     Dr.  Robert's  case,  per  Dolben, 

(A)  Trem.  PI.  Cor.  483,  where  see  fom  J.,2Show.l70.  R.  v.  Canterbury,  (Archbp.), 

of  writ.     Wooherton's  case,  P.  2  Edw.  2,  7  Mod.  220.  8ee  tit.  «  Fititor,*'  infra. 

memb— ,  cited  in  R.  v.  Patrick,  2  Keb.  172.  (m)  Comb.  28G.     See  tits.  "  Officer  ( J?<- 

Bentley  e.   Ely  (Ep.),  1  Bam.  453.    R.  o.  mom/,)  '^Umvenap." 

St.  Peter's  Coll.  9  L.  J.,  N.  8.  321,  Q.  B.  («)  I^fra,  p.  78. 

(0  R.  V.  Ely  (Ep.),  1  W.  Blac.52;  1  (o)  R.  r.  St.  John*!  ColL,  Comb.  279. 

Wils.  266,  &  C.  and  see  the  stat  App.  8.  C.  Holt.  436.     S.  a  4  Mod.  233,  236. 

U)  R.  0.  Whaley,  T.  13  Geo.  2;  Stra.  &  C.  Skin.  359,  368, 393,  454,  546.    R.  v. 

lia^.    a  C.  7  Mod.  308,  also  cited  m  7  Dr.  Gower,  3   Salk.  230,  7;  Andr.  183; 

Mod.  356,  n.  (/ ) ;  2  Keb.  863.     See  pott,  Com.  Dig.  tit  *'  Man.''  (B.) ;  Bao.  Abr.  tit. 

Dr.  Patrick's  case,   1   Lot.   65.     See  tits.  *•  Afon.**  (D.) 
"  Collefft^  (  Fitrtor),  infra,  **  Visitor:* 
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But  the  writ  will  be  granted  to  command  the  Vice  Chancellor,  or  other 
proper  functionary,  to  receive,  hear  and  determine  an  appeal^  upon  \e 
expulsion  of  a  fellow  (/')• 

"],     Fellow,  BestorcUion, — Many  of  the  older  cases  shew,  that  the 

Court  of  B.  R.  has  often  granted  the  writ  of  mandamus  to  fellows  of  colleges 
for  various  purposes,  and  the  books  furnish  many  dicta  that  they,  qua  fellows, 
had  a  loctu  standi  as  applicants  for  the  writ  (q).  Thus,  the  Court  often 
assumed  and  exercised  the  jurisdiction  of  commanding,  by  writ  of  mandamus, 
the  restoration  of  a  fellow  unlawfully  deprived,  notwithstanding  the  existence 
of  a  visitor,  and  this  so  early  as  the  reigns  of  Edw.  2,  and  £dw.  3  (r).  But 
the  Judges,  at  an  early  period,  began  to  doubt  the  correctness  of  those  cases, 
which  affirmed  this  jurisdiction  (s\  and  ultimately  overruled  them  (/).  So 
that  it  is  now  clearly  established,  that  the  writ  does  not  lie  to  restore  a 
fellow  to  his  fellowship  in  those  cases  where  there  is  a  visitor  who  has 
jurisdiction,  and  to  whom  an  appeal  can  be  made,  and  before  whom,  and  no 
one  else,  the  matter  is  examinable ;  for  when  a  man  accepts  a  fellowship, 
he  does  so  subject  to  the  rules  of  the  college,  and  the  private  laws  of  the 
founder;  colleges  being  corporations,  or  foundations  which,  like  Inns  of 
Court  (tf),  in  no  way  concern  the  public,  and  as  they  are  governed  by  the 
particular  laws  of  the  founders,  the  Court  of  B.  R.  cannot  notice  their 
private  ordinance,  nor  grant  the  writ  for  the  purpose  of,  in  any  way 
interfering  (v). 


(p)  Usher's  case,  5  Mod.  452.  R.  v.  Ely, 
(Ep. ),  1  Blac.  Rep.  58.  &  C.  1  WUs.  266. 
See  tits.  *<  Cmatt  Inferior,'*  TtMitor." 

(q)  Per  Glyn,  C.  J.,  in  City  Works  case, 
2  Sid.  112.  The  Protector  v.  Craford,  Styles, 
457 ;  50  Edvr.  3,  p.  2.  memb.  8  WooWer- 
toii*s  case,  cited  in  Patrick*s  case,  Raym.  1 10 ; 
1  Keb.834  ;  26  Edw.  3,  per  Hale,  C.  J. ;  2 
Keb.  799,  and  1  Mod.  82.  Anon.,  Freem. 
21,  percale.  R.  e.  BIythe,  5  Mod.  404, 
per  Rokeby,  J.;  F.  Corody,  6;  the  very 
sending  the  writ  shews  a  right  to  the  juris- 
diction till  the  contrary  be  shewn ;  21  Edw.  1 , 
C.  B.  Rot  318;  March.  181;  Patrick's 
case,  Raynu^  1)0,  1 1 1.  Dr.  liewes'  case,  also 
there  cited ;  Trem.  PL  Cor.  478,  where  see 
form  of  writ ;  Bac.  Abr.  tit.  <*  Mem*  C.  2. 

(r)  See  previous  note,  and  Dr.  Withering, 
ton's  case,  E.  T.,  13  Car.  2;  1  Lot.  23. 
S.  C.  1  Keb.  2.    Patrick's  case,  Raym.  110. 

(f )  Appleford's  case,  1  Mod.  82 ;  Raym. 
31. 

(0  3Mod.265;  1  Lev.23:  Garth.  92  ; 
Com.  Dig.  tit.  ••  AfoM."  (A.)  (B.) 

(«)  R  V.  Gray's  Lm,  Dong.  353. 

(o)  Paikinson's  case,  Comb.  143.  S.  C. 
Holt,  1 43.  See  Apleford's  case,  # i^ro,  who  was 


not  restored,  because  it  appeared  upon  the 
return  that  he  was  properly  expelled,  and  1 
Sid.  71,  Dr.  Widrington's  case,  both  there 
cited.  Dolben,  J.,  Comb.  143,  said  that  the 
writs  in  Widdrington's  and  Ooddard's  case 
were  both  obtained  by  surprise,  although  Ld. 
Holt's  MS.  of  thofe  cases  does  not  so  express 
it ;  and  the  Court  was  so  dear  that  it  had  no 
jurisdiction  that  it  would  not  put  the  college 
to  mske  a  return.  See  ante,  and  post,  p.  80. 
See  2  Keb.  B63,  Widdrington's  case,  Raym. 
31 ;  Comb.  143,  144.  S.  C.  Carth.  92  (and 
AilofF's  and  Dr.  Robert's  case  there  cited). 
S.  C.  1  Show.  74.  and  74,  n.  (6)  (c).  S.  C 
3  Mod.  265.  S.  C.  Holt,  143.  Philips  v. 
Bury,  454.  &  C.  4  Mod.  1 12, 124.  &  C.  2 
T.  R.  34&  R.  p.  St.  John's  Cdl.,  4  Mod. 
236;  Andr.  177.  See  St  John's  CoU.  e. 
Toddington,  Burr.  195.  S.  C.  1  W.  Blac. 
71.  R.  e.  Dr.  Windham,  Cowp.  378.  R  v. 
Chester  (Ep.),  1  W.  Blac.  22.  Brideoak's 
case  cited  in  1  W.  Blac.  25.  R  v.  Ely  (Ep.), 
2  T.  R  290.  R.  V.  Catherine  Hal),  &e.,  4 
T.  R.  233.  241,  H  noHi,  R.  v.  Alsop,  2 
Show.  170.  See  also  Dr.  Goddard's  case,  I 
Ler.  19.  S.  C.  1  Sid.  29.  S.  C.  1  Keh.  75, 
84.    Dr.  Roberta  case,  2  Keh.  102,  864; 
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Neither  orill  the  writ  be  granted  for  the  profit  or  privileges  of  a  fellowship 
only,  if  the  prosecutor  be  not  removed  from  his  place  (w) ;  because  he  has 
8  remedy  by  actioa  (x). 

].     Librariany  Admission. — The  writ  will  be  granted  to  command 

the  admission  of  a  college  librarian^  appointed  by  the  person  in  whom  such 
power  is  vested  by  the  college  statutes  (y). 

].     Master. — So  the  writ  lies  for  a  master  of  a  college,  if  there  be 

no  visitor  {z). 

"},  Appointment, — So  it  has  been  granted  to  command  the  appoint- 
ment of  one  of  several  persons  nominated  to  the  mastership  of  a  college, 
where  the  duty  of  appointing  is  ministerial  merely,  and  not  visitatorial  (a). 

].     Election  or  Admission. — ^But  it  has  been  held  that  a  mandamus 

does  not  go  to  elect  or  admit  to  such  an  office,  the  remedy  being  by  appeal 
to  the  visitor,  and  also  because  such  master  may  have  an  action  on  the  case, 
for  not  admitting  him  {b), 

].     Swearing  in. — It  has,  however,  been  held,  that  the  writ  lies  to 

command  the  swearing  in  of  one  elected  master  of  a  college,  but  there  did 
not  appear  to  be  a  visitor  for  the  purposes  of  the  master,  and  the  rule  was 
made  absolute,  no  cause  being  shewn  (c). 

].     Restoration.— A  mandamus  does  not  lie  to  a  college  where  there 

is  a  visitor ;  so  that  it  lies  not  in  such  a  case  to  restore  to  the  mastership  of 
a  college  (d) ;  for  if  the  master  of  a  college  be  wrongly  ousted,  an  assize 
will  lie ;  but  not  if  he  be  ousted  by  his  proper  ordinary  or  visitor  (e). 

].  Member^  Admission. — So  a  mandamus  will  not  lie  to  command 

the  heads  of  a  college  to  admit  a  member,  unless  he  have  an  inchoate  right 
to  be  entered  (/). 

and  Dr.  Merrit's  case,  where  like  writs  to  the  {z)  Patrick's  case,  Ray.   101,  and  cases 

College  of  Physicians  were  denied.     Wid-  there  cited.    Com.  Dig.  tit.  '*Man.*'  (A.) 

drington's  case,  Ray.  31,  68.  S.  C.  1  Sid.  71.  See  tits.  »  School;*  -  FuUor." 

8.  C.  1  Ut.  23.    S.  C.  1  Keb.  2,  50,  61, 79,  (a)  R.  v.  Ely  (Ep. ),  2  T.  R.  290.     See 

131,  150,234,458;  Jones,  174,  175,accord.,  Philips  o.  Bury,  2  T.  R.  346.    Bat  see  tits, 

per  Wyndham,  J.,  in  R.  *.  New  Water  "  Oj^c«,"  « Fiiitor." 

Works,  1  Ler.  123 ;  and  see  Patrick's  case,  (b)  Patrick's  case,  2  Keb.  167,  per  Twis- 

1  Lev.  65.    S.  C.  Raym.  101.  S.  C.  2  Keb.  den,  J.     See  tit  **  Fititor.**    Ante,  p.  20. 

65.     See  R,  V  Raines,  3  Salk.  233,  II,  14.  (c)  R.  ».  Chester  (Ep.),  1  Bam.  52.    See 

Clare's  case,  1  Keb.  14.  Kenn's  case,  Co.  7,  Patrick's  case,  2  Keb.  167,  per  Twisden,  J. 

44;  13  Ass.  2;  8  A8S.8£dw.3.  R.  v.  New  (d)  Dr.  Patrick's  case,  1  Lev.  65.    S.  C. 

Coll..  2  Lev.  14.    S.  C.  1  Mod.  82,  nom.  Raym.  101.  &  C.  1  Sid.  346.    S.  C.  1  Keb. 

Apleford's  case.    S.  C.  2  KeK  799«  861 ;  289  (where  it  is  said  Dr.  Withrington's  case 

Raym.  112;  Com.  Dig.  tit.  '*  Jfai|.'*(A.)  should  not  have  been  granted),  294,  298, 

(B).  551,  610,  665.    S.  C.  2  Keb.  167,  per  Twis- 

(«)  Dr.  Goddard's  case,  1  Keb.  75,  84,  den.  J.    Dr.  Widdrington's  case,  1  Lev.  23. 

per  Twisden,  J.,  which  was  recognised  in  R.  r.  New   Coll.,  2    Lev.    14.    See   tit. 

R.   V.  Middleton,  1    Keb.  625.    See   tit  *'  VhUor.*' 

*'  Offiet'Sitspeimon.**  (e)  Canon's  case.  Dyer.    Dr.  Widdring- 

(x)  AmUf  p.  18, 20.  ton's  case,  1  Lev.  23.    The  writ  of  assise  is 

(y)  Canterbury  (Arehbp. )  v.  Trinity  Coll.,  an  obsolete  remedy,  see  ante,  p.  19. 

*  Bam.  194.  (/)R*  «•  Lincoln's  Inn,  7  D.  &  R.  368, 


^\^ 


80  THE   HIGH   PREROGATIVE 

].     Oaths. — The  Court  has  granted  the  writ  to  command  the  master 

of  the  college  to  take  the  oaths  of  the  fellows,  as  prescribed  by  stat.  1 
W.  &  M.  c.  8  (g).  As  to  granting  the  writ,  on  a  refusal  to  take  the  oaths, 
pursuant  to  stat.  1  Geo.  1,  c.  2,  s.  13  :  see  that  stat.  Appendix. 

].     President. — It  does  not  lie  to  command  the  senior  fellow  of  a 

college  to  be  president  thereof,  if  there  be  a  visitor  (A). 

]     Provost. — See  titles    Eton   College;   Prebendary;    Provost  of 

College. 

].     Scholarship. — It  lies  to  command  the  president  of  a  college  to 

admit  a  person  chosen  to  a  scholarship ;  for  such  person  being  but  a  nominee, 
and  therefore  not  on  the  foundation,  is  not,  until  admission,  under  the 
jurisdiction  of  the  visitor  (t).  But  if  it  be  doubtful  whether  the  visitor  have 
power  to  refuse,  the  Court  wiU  grant  the  writ  and  order  the  statutes  to  be 
returned  (j). 

].     Seal — The  writ  lies  to  command  the  provost  of  a  college  to  aflBx 

the  college  seal  to  a  presentation  by  the  college,  it  being  a  purely  ministerial 
act  (A).  So  it  has  been  granted  to  command  the  warden  of  a  coUege  to 
affix  the  common  seal  of  the  college  to  an  answer  of  the  fellows,  &c.,  in 
Chancery,  contrary  to  his  own  separate  answer  put  in  (/). 

"].     Vice  Master. — A  mandamus  to  deprive  the  Vice  Master,  as 

general  visitor  of  a  college,  has  been  refused  (m). 

].   Visitor;  Jurisdiction. — Although  the  Court  has.often  stated  that  it 

will,  in  cases  of  coUeges,  grant  thewrit  in  the  first  instance,  and  upon  the  return 
decide  whether  it  has  jurisdiction  or  not  (n),  yet  such  di^  are  merely 
applicable  to  cases  in  which  the  existence  or  not  of  a  visitor  has  been  left  in 
doubt  upon  the  argument  of  the  rule  (o) ;  for  if  the  affidavits  of  the  prosecutor 

per  Littledalo,  J.    See  tits.  "  7im  of  Courts  Barker.  Burr.  1266.     S.  C.  1  W.  BUm^  352. 

{AdmisnoH),    "  Scholarakip,**  <*  Univeniiy"  See  R.  o.  Cambridge  (U.),  Burr.  1663,  per 

(  Member,  SchoUw).    Ante,  pp.  27,  28.  Aston,  J.  R.  v.  Cambridge  (U. ),  1  W.  BUc. 

(g)  R.  V.  St.  John's  Coll.,  4  Mod.  233,  547.     S.   C.  Burr.  1647.     See  R.  o.  Dr. 

&c.,.  aupra.    See  tit    **  CoOege"  (Maeter).  Windham,  Cowp.  377.     R.  v.  Surrey  (J.), 

See    tit.    '*  OffietT    (Reetoration,     Return,  2  Show.  74,  n.  (tf).  Srd  edit,  and  see  1  W. 

Oatht).  BUc.  551.     S.  C.   Burr.   1647.    See  tits. 

(A)  R.  9.  St.  Catherine  Hall,  4T.  R.  235.  **CorporatwnMumeipal,*'  •'HoepUal,'*  {Sed), 

Patrick's  case,  Raym.  101.    S.  C  1  Lev.  65.  •'Seal,"  *<  UnivenUy.'* 

S.  C.  2  Keb.  65,  &c.    Trem.  Pi.  Cor.  472.  (/)  R.  v.  Dr.  Windham,  Cowp.  377.  Case 

where  see  form  of  writ.    See  tit  "  Vieitor,"  of  L.  H.  Steward  of  Cambridge,  1  W.  Blae. 

(0  R.  V.  St.  John'k  Coll.  &c,  4  Mod.  547.    R.  v.  Cambridge  (U.),  Burr.  1663, 

260.     S.  C.  4  Mod.  368,  369,  n.  (6).   S.  C.  per  Aston,  J.,  and  see  7  Mod.  356,  R.  v. 

Comb.  238.    S.  C.  Holt,  436,  437  ;  2  T.  R.  Dr.  Bland.    Com.  Dig.  tit  "Man."  (A.); 

290,  6 ;  Com.  Dig.  tit  "F««tor,"  (A.  16),  Bac  Abr.  tit  «  Afo«."  (D.) 

etteq.     See  tupra, ««  Member,"  iAdmittion),  (m)  R.  v.  Ely  (Ep.),  Andr.  176;  1  W. 

9ndpoet,iit.**VUUor:*  Blac.   54.     S.   C.  1   Wils.  266.     See  tits. 

0)  Note  (t),  nqtra.    See  tit  ^'Colkge,"  **  Office,**  (DqyrivaHon,)  «  VieUor," 

(Vuitor),  infra.  (n)  R.  v.  New  Coll.  &c,   2  Lev.    16. 

(A)  R.   V.  Dr.  Bland,  7  Mod.  355,  Lee,  Spelman's  Gloss.  V.  Visitor,  cited  in  R.  ». 

C.  J.,  saying,  he  saw  no  difference  between  Patrick,  1  Keb.  834 ;  Raym.  101, 102, 103. 

this  and  the  Salisbury  (Ep.)  case.    R.  v.  (o)  See  tit  "FSsttor." 
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admit  the  existence  of  a  visitor,  or  such  a  fact  be  alleged  by  the  defendant 
and  be  uncontradicted  by  the  other  side,  the  Court  will  in  its  discretion 
refuse  to  make  the  rule  absolute  (p). 

As  to  Deprivation  of  Visitor,  see  supra  (  Vice  Master),  ante,  p.  80. 

CoMMissioirzR].  Election,  ^rc.^The  writ  has  been  granted  to  certify  the 
election  of  a  commissioner  appointed  under  a  local  or  other  act  of  Parliament, 
and  to  command  a  proper  meeting  to  be  holden  to  swear  him  to  the  duties 
of  his  office ;  but  not  if  the  office  be  one  which  may  be  subject  to  an  infor- 
mation in  the  nature  of  a  quo  warranto,  and  the  election  be  disputable  (9). 

The  Court  of  B.  R.  has  also  power  to  send  a  writ  of  mandamus  to  persons 
acting  under  a  commission,  to  know  for  what  cause  a  depriyation,  &c.  was 
made,  and  notwithstanding  the  commission  be  determined  (r). 

C0MMI8810N8].     See  tit.  Militia. 

Common  Busoxss].     See  tils.  Burgess  {Common) ;  Office. 

Common  Councilman].    See  tits.  Councillor;  Office. 

Commoner].  Election.^Aa  to  the  election,  &c.  of  a  commoner,  see  stat. 
6  &  7  Vict.  c.  89  (*). 

].    Admission. — It  lies  to  admit  to  the  office  of  commoner  of  a 

borough,  but  not  unless  the  prosecutor  can  shew  that  he  has  a  perfect  right 
to  such  admission  (t). 

].     Restoration. — It  also  lies  to  command  a  municipal  corporation  ta 

restore  one  to  the  office  of  commoner  of  a  borough,  if  duly  entitled  (ti). 

Common  Pleas  Court].    See  tit.  Courts  (Superior). 

(p)  10  Blod.  56,  per  Eyra,  J. ;  3  A.  &E.  (r)  R.  v.  Prin,  609,  686. 

285.  («)  Appendix. 

(q)  R.  V.  Beedle,  3  A.  &  E.  467,  where  (1)  R.  v.  Mdmesbnry  (High  Steward^  4 

fee  <firectioii  of  writ.   R.  v.  Oxford  ( Mayor),  Jur.  222.    See  tit.  **  Office,'*  ( AdnMium. ) 

6  A.  &  E.  351,  352.     B.  v.  Kelk,  12  A.  &  (k)  Emery  v.  Malmesbury  (Aldermen,) 

£.559.     And  MB  tit».**Aei  of  I\irliameia;*  3  Q.  B.  577.     a  C.  3  O.  &  D.  482.    See 

<«  OmyMMoficm,'*    (Cbnipaiiy),  •*  JDrmnagt,"  titi.    **  Bvpett,**   *•  Franehite,**  **  Freecbm:'' 

«  Oifice,"  (^Bketum).  "  Erutmm,"  **  Office,*"  (  Retitfraium). 
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Comfant].    This  subject  is  arranged  as  follows : — 

COMPANT— Co/Zf  -         -  -  83 

Execution  -        -  -  88 

Books,  ^c,  Inspection,  ^.  of  ^  83 

Delivery,  jrc.  -  -  83 

Clerk  of       '        '        '  -  M 

Restoration  -  -  84 

Direction  of  Writ  to  -  84 

].    Joint  Stocky  Registration. — The  writ  does  not  lie  to  command 

the  registrar  of  Joint  Stock  Companies,  under  stat.  7  &  8  Vict  c.  1 10,  to 
return  a  change  of  the  name  of  a  company,  after  complete  registration  («). 

] .     Compensation, — See  tit.  Compensation. 

"].    Directors,  Swearing  in, — The  writ  will  be  granted  to  command 

the  swearing  in  of  a  director  of  a  chartered  company  (to). 

].    Duties,  <^c. — A  company,  though  in  the  nature  of  a  private  body 

of  undertakers,  is  compellable  by  mandamus  to  do  what  its  public  duty  and 
its  general  interests  require,  and  that  has  been  held  even  in  a  case  where 
the  prosecutor  might  have  proceeded  by  indictment,  the  Court  saying,  that 
the  remedy  by  mandamus  is  never  more  beneficial  than  when  enforcing  the 
performance  of  a  duty  {x).  So  it  will  lie  to  command  a  company,  which  has 
power  under  certain  circumstances  to  elect  whether  or  not  it  will  do  a 
certain  act,  to  perform  such  act  after  it  has  elected  to  do  it  (x). 

But  the  Court  of  B.  R.  will  not  interfere  with  the  mere  private  transactions 
of  a  company.  Thus  a  mandamus  to  the  London  Insurance  Company  to 
permit  a  transfer  of  stock  to  be  made  in  their  books  was  refused,  because  the 
company,  although  incorporated  by  charter,  was  a  mere  private  partnership, 
and  that  a  mandamus,  being  a  high  prerogative  writ,  is  confined  to  cases  of 
a  public  nature  (y). 

] .     Shares.^NoT  does  it  lie  to  command  the  transfer  of  shares  in  a 

public  company,  standing  in  the  name  of  a  bankrupt,  into  the  names  of  his 
assignees ;  the  Court  in  giving  judgment,  holding  that  it  was  not  a  case 
in  which  the  Court  would  interfere  by  mandamus,  and  that  though  perhaps 
several  exceptions  to  the  contrary  might  be  found,  yet  the  writ  of  mandamus 
was  confined  in  principle  to  cases  where  the  matter  was  of  public  and  general 
importance,  and  not  to  cases  of  mere  private  right,  especially  where  there  is 
another  remedy  either  by  action  or  suit  in  equity :  and  that  the  Court  had 
refused  in  a  similar,  though  much  stronger,  case  to  grant  a  mandamus  (z). 


(v)  /a  re  Sheffield  Intannce  Company,  16  &  C.  5  N.  &  M.  344. 

L.  J.,  N.  S.,  Q,  B.  407.  (y)  R.  v.  London  Insunmce  Company,  5 

(v)  See  tits.  -AmieobU  Aismwtee  Com-  B.  &  Aid.  899,  cited  in  R.  p.  WiUihire 

pony,*'  "Officer  {Swearing  in) ;  Str.  696 ;  Canal,  5  N.  &  M.  347.    &  0.  3  A  &  E. 

Com.  Dig.  tit.  "  Man."  (A)  483.     See  alio  tit.  «  Bank  of  England,* 

(x)  R.  e.  Severn  RaUway,  2  B.  &  Aid.  (s)  Ante,^,  18,22.  R.  v,  AmioaUeAao. 

646.    R.  9.  Wiltf  Canal,  3  A.  &  E.  482.  ranoe.  Stra.  696,  where  the  Court  granted  a 
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But  the  Court  wiQ  command  the  company  to  enter  upon  its  books  the 
probate  of  a  deceased  shareholder,  leaving  any  question  as  to  the  yalidity 
and  effect  of  the  probate,  to  be  raised  by  the  return  (a), 

']»  Calls,  Payment. — Where  the  directors  of  an  incorporated  com- 
pany authorized  to  make  calls  on  the  shareholders,  had  made  calls  which 
bad  not  been  paid,  and  the  original  directors  had  all  ceased  to  be  so,  and  no 
new  directors  had  been  appointed,  the  Court  refused  a  mandamus  to 
command  the  company  to  enforce  the  payment  of  the  calls  that  had  been 
made  (6). 

^].  JExecuiion. — Where  an  act  of  Parliament  incorporating  a  com- 
pany, directs  that  actions  in  respect  of  claims  upon  the  company  shall  be 
brought  against  the  treasurer,  but  that  his  effects  shall  not  be  taken  in 
execution,  a  mandamus  will  issue  to  the  directors,  &c.  of  the  company, 
commanding  them  to  pay  the  money  recovered  in  such  action  (c).  So  if  it  be 
clearly  established  that  such  directors  are  evading  the  payment  of  its  debts 
and  the  due  satisfaction  of  judgments  recovered  against  it,  on  the  ground 
that  they  have  no  corporate  assets  actually  in  possession,  the  Court  of  B.  R. 
would  not  perhaps  be  going  beyond  the  principle  which  regulates  ^ts 
extraordinary  interposition  by  mandamus,  if  it  compel  them  to  exercise 
that  power  with  which  the  Legislature  has  trusted  them  for  this  purpose,  in 
order  to  put  themselves  in  funds  to  answer  the  demands  of  their  creditors  {d). 

"] .  Books,  Accounts,  Sfc. ;  Inspection,  Delivery,  ^c. — It  lies  to  command 

a  company  to  allow  a  proprietor  to  inspect  all  books,  accounts,  papers,  and 
writings  belongmg  to  the  company,  and  kept  in  pursuance  of  their  act  or 
charter,  &c.,  and  to  take  copies  thereof  or  extracts  therefrom,  such  right 
beijog  conferred  on  the  proprietors  by  such  act,  kc.  (e) ;  but  if  no  Parlia- 
mentary direction  on  the  subject  be  shewn,  the  Court  will  refuse  the  writ  (/). 
A  special  reason  for  desiring  to  see  the  accounts  must  in  some  cases  be 
stated,  as  where  there  is  only  a  right  of  limited  inspection,  and  if  necessary, 
it  most  be  shewn  that  when  demand  of  inspection  was  made,  the  object  for 

mandamus  to  that  Society  to  awear  in  a  infra  **  ExeeuHou,**  md  anU,  p,  16. 

diroctor.    R.  v.  England  (Bank),  2  B.  &  A.  (e)  Ante,  p.  23, 24.    R.  e.  St.  Katberine'i 

620.     B.  V.  London  Aasurance,  I  D.  &  B.  Dock,  1  N.  &  M.  121.     S.  C.  4  B.  &  Ad. 

510.  S.  C.  5  B.  &  A.  899.    See  tits. «  Bank  360.     Wormwell  v.  Hailstone,  6  Bing.  676. 

0f  En^UmdT  "  Corporation,'*  (  Trading).  (d )  R.  v.  Victoria  Park,  4  P.  &  D.  463. 

(a)  R.  V.  Worcester  Canal,  1  M.  &  R.  S.  0.  1  Q.  B.  292.  See  tits.  ••  GpMjMiiMtfibii,*' 
529.    See  poit,  tit  "  Betum.*'  (  Office,  Payment),  "  Monep." 

(b)  R.  9.  Tictoria  Park,  4  P.  &  D.  639.  (e)  R.  v.  Wiltshire  Canal,  6  N.  &  M. 
&  a  1  Q.  B.  288,  293,  and  note  (6),  Und,  344.  S.  C.  3  A.  &  E.  483.  R.  v  London 
thb  casd  being  distmgoishable  from  that  of  Insurance,  5  B.  &  Aid.  899.  See  tito. 
St  Katherine's  Dock,  4  B.  &  Ad.  360.  •'Booke,  ^"  "Corporation  Manteipai;' 
S.  C.  1  N.  &  M.  121.  R.  p.  Nottingham  {Book9,^e.)»Coitntp,"(Aceonnti),** Manor," 
Old  Waterworks,  6  A.  it^K  335.    S.  C.  1  (  Court  BoBa  Jntpectum.) 

K.&  P.  480.    See  the  judgment  of  Patta-  (/)  R.  v.  Bank  of  England.  2  B.  h  Aid. 

son,J.,6  A.  A  E.  369,370.  R.  v.  Market  620.  R.  «.  Clear,  7  D.  &  R.  395.  &  C.  4 
Street  Commissioners,  4  B.  &  Ad.  333,  n.  B.&  C.  899.  See  tits.  » Act  of  FarUamnd,** 
(a).    Corpe  v.  Gljn,  3  B.  &  Ad.  801.    See      •*  Bank  of  England:' 

G  2 
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which  it  was  wanted  was  stated,  for  before  the  Court  of  B.  R.  will  allow  such 
a  mandamus  to  issue,  the  motive  of  the  party  desiring  inspection,  &c.  most 
appear,  in  order  that  the  Court  may  see  that  the  motive  is  a  proper  one  (g). 
It  is,  however,  sufficient  to  shew  that  legal  proceedings  are  bona  fide 
contemplated  (A). 

.  There  must  be  a  demand  and  refusal  previously  to  the  application  for  the 
writ  (i). 

It  is  a  rule  as  to  mandamus  for  the  inspection,  &c.  of  documents,  that  it  lies 
only  to  inspect  those  which  are  kept  for  the  use  of  a  body  of  persons  of 
whom  the  applicant  is  one  (y).  Thus  where  parties  hold  books,  &c.  as 
trustees,  the  Court  will  grant  inspection  to  persons  interested,  and  that 
without  any  specific  reason  assigned  (A). 

It  lies  also  to  command  the  ex-clerk  of  a  company  to  deliver  the  company's 
books  to  his  successor  (/). 

].     Clerk  op  Private.    Bestoratian. — The  writ  has  been  refused 

to  command  restoration  to  the  place  of  clerk  of  a  company,  as  of  the 
Company  of  Butchers  in  London,  although  it.  be  an  office  instituted  by 
charter  and  a  freehold,  for  it  is  not  a  public  office  (m)  but  a  private  one,  for 
which  a  mandamus  does  not  lie  ;  and  although  the  clerk  have  a  freehold  in 
such  office,  for  he  may  have  an  assize  or  an  action  on  the  case  (n). 

From  a  review,  however,  of  the  older  cases,  it  would  seem  that  the 
mandamus  should  have  been  granted,  for  it  has  been  said  that  the  writ  has 
been  granted  for  clerks  of  private  companies  since  Lord  Holt's  time  (o).  So 
in  Whitens  cascy  supra,  it  is  stated  (p)  that  the. mandamus  was  granted,  the 
Court  there  alleging  as  the  ground  of  its  judgment,  that  it  was  the  same 
case  with  that  of  a  town  clerk  (q). 

A  mandamus  cannot  be  directed  to  the  clerk  of  a  private  company,  being 
too  inferior  an  officer  (r). 

(g)  R.  9.  Clear,  7  D.  &  R.  393.    6.  C.  4  A. ;  S.  C.  R.  v.  Wheeler,  Cas.  t  Haid.  99. 

B.&  C.  899;  5N.&M.351.    S.  C.  3  A.  S.  0.  Cani\.  Rep.  155.    R.  «.  Ingrun,  1  W. 

&  K  483,  supra.  See  poii,  tit  -Application;*  Blac.  50 ;  Com.  Dig.  tit. "  Man/*  (A).  See 

(Demand  and  Reffual),    Jnie,p.\6,  ijU,  **  BUuktmithM*  Compat^"  "  Bookt,  JU- 

(A)  R.  V.  Tower  Hamlets,  3  G.  &  D.  95.  eordt,  |f«.,*'  •< Town  Oerkr  (Rolls, ^) 

a  C.  3  Q.  B.  670,  citing  R.  v.  Tower,  4  M.  (m)  White's  case,  6  Mod.  18.    &  C.  3 

&  8.  162.  Salk.  232.    S.  O.  Ld.  Raym.  1004.    R.f. 

(t)  See  tit.  *•  AppKcation,"  (Denutnd  and  London  (Mayor),  2  T.  R.  177,  182,  n.  (h). 

Refusal),  and  see  7  D.  &  R.  393.    S.  C.  4  See  tits.  "  BnitAers*  Company,*'  **  OJjieer 

B.  &  C.  899,  as  to  iU  form.  (n)  Ante,  p.  18, 19. 

(j)  R.  o.  WestoTer  (Overseers),  1  N.  &  (o)  R.  o.  London  (Aldermen),  2  Ban. 

P.  222.     a  C.  5  A.  &  E.  786.     Southarop.  398 ;  Fiu.  Nat.  Brer.  218. 

ton  (Mayor)  o.  Graves,  8  T.  R.  590.    R.  v.  (p)  White's  case,  Ld.  Raym.  1004. 

Ely  (Ep),  2  M.  &  R.  127.    &  €.  8  B.  &  (g)  See  Audley's  case.  Poph.  176. 

C.  112.  (r)  R.  9.  Wiltshire  Canal,  5  K.  &  31 
(A)  3  A.  &  E.  482.    S.  O.  5  N.  &  M.  349,  per  Littledale,  J.,  citing  R.  tr.  Jeyes,  5 

344.  See  tit  ''Books,  {re.**  N.  &  M.  101.  See  tit  '*  OJM"  (Afrntsferjs/ 

(/)  R.  o.  WOdman,  Stra.  879 ;  1  Barn.       Inferior.) 
402, 405, 406.    See  3  Bac.  Abr.  tit.  <«  Man:* 
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Compensation.]    This  subject  is  srranged  as  follows : 
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2.  Company, — It  is  clearly  settled,  that  where  individuals,  or  a  com- 
pany are  empowered  to  take,  and  do  take  lands  in  pursuance  of  their  act,  &c. 
they  can,  after  an  election  so  to  take,  be  obliged  by  mandamus  to  proceed  to  a 
due  valuation  of  them  («).  Thus  it  lies  to  command  commissioners  acting 
nnder  stat.  35  Geo.  3,  c.  106,  to  hear,  report,  and  adjudicate  upon  a  complaint, 
and  claim  for  compensation  under  such  statute  (t).  So  it  lies  to  command 
a  magistrate  to  hear  a  complaint  against  a  company,  for  having  taken 
possession  of  certain  land,  and  to  have  the  amount  of  compensation  settled 
according  to  the  terms  of  their  act  (tf ). 

^].    Assemng.-^So  the  writ  lies  to  command  a  railway  or  other 

company,  incorporated  by  act  of  Parliament,  to  issue  a  warrant  or  other 
statutory  process,  and  summon  a  jury  for  the  purpose  of  assessing  compen- 
sation or  damage  incurred  in  pursuance  of  its  act  (v).  So  it  lies  to  command 
the  sheriff  to  execute  the  warrant  or  precept,  and  impanel  the  compensation 
jury  (tr)  ;  but  where  an  inquisition  has  been  duly  taken,  the  Court  of  B.  R. 


(«)  R  9.  Suinfortli  Canal,  1  M.  &  &  33. 
R.  V.  Harham  Roads,  4  Jur.  50.  See  tits. 
*'  Ati  of  ParUament,**  "  Canal  Company,** 
**  Company,**  *'  Drainaye,**  "  Railway,** 

(f )  R.  V.  Thames  Commissioners,  8  A.  & 
B.   901.    See    tits.   "Act  of   P^liament,** 


(«)  R.  V.  Bingham,  4  Q.  B.  877.  See 
th.  *'Qmirter  Sessions,'*  (Juttiees}, 

(v)  R.  V.  Suinforth  Canid,  1  M.  &  S.  33. 
B.  9.  Bagshaw,  7  T.  R.  363.  Re  Palmer,  9 
A.  &  E.  463.  S.  C.  1  P.  &  D.  492.  R.  v, 
Bristol  Dock,  12  East,  429.  R.  v.  Nene 
Outiall,  9  B.  &  C.  875.  R.  v.  Liverpool 
Bailwaj,  6  N.  &  M.  186.  S.  C.  4  A.  &  E. 
650.  R.  9,  London  Dock,  6  N.  &  M.  390. 
&  C.  5  A.  &  E.  163.  R.  9,  London  Rail- 
w«7,  2  P.  &  D.  243.  S.  C.  10  A.  &  E.  3. 
Bx  parte  Farlow,  2  B.  &  Ad.  341.  348.  R. 
9.  Eastern  Coanties  Railway,  1  G.  &  D.  589. 
8.C.  2  Q.  B.  347.  S.  C.  11  L.  J.,  N.  8. 
fi6,  Q.  B.  R.  V,  London  Railway,  2  G.  & 
D.  444.  S.  C.  3  Q.  B.  166.  S.  C.  11  L.  J., 
N.  8.  187,  Q.  B.    R.  v.  Leeds  Railway,  5 


N.  &  M.  246.  S.  C.  3  A.  &  E.  683.  Bx 
parte  Parkes,  9  D.  614 ;  5  Jur.  435 ;  1  Wol. 
P.  C.  158.    R  9.  Nottingham  Waterworks, 

5  N.  &  M.  498.  R.  v.  Hungerford  Market, 
2  N.  &  M.  340.  S.  C.  1  A  &  E.  668.  Re 
London  RaUway,  4  N.  &  M.  456.     8.  C.  2 

A.  &  E.  678.     R.  9.  Hungerford  Market,  4 

B.  &  Ad.  327.    &  C.  1  N.  &  M.  112;  4  B. 

6  Ad.  592.  S.C.  IN.  &M.406;  4B.& 
Ad.S96.  8.C.  1N.&B1548;  3N.&M. 
622.  8.  C.  1  A.  &  E.  676.  R.  o.  Market 
Street  Commissioners,  4  B.  &  Ad.  333.  n. 
(a).  R.  V.  Northern  Railway,  8  D.  329. 
8.  C.  9  L.  J.,  N.  S.  53,  Q.  B.  R.  ».  Wiltt 
Canal,  8  D.  623;  and  see  R.  v.  The  Eastern 
Counties  Railway,  2  D.,  N.  8.  948,  as  to 
second  hearing  and  trial.  R  o.  Birmingham 
Canal,  4  Jur.  318.  R.  e.  Eastern  Counties 
Railway,  5  Jur.  365.  R  o.  North  Midland 
Railway,  2  Rail.  Cas.  1.  R.  v.  East  Lanca- 
shire  Railway,  16  L.  J.,  N.  S.  127,  Q,  B. 
Ex  parte  Reynal,  16  L.  J..  N.  8.  304.  Q.  B. 

(v)  R.  9  Middlesex  (Sheriff,)  3  G.  &  D. 
549.    8.  C.  13  L.  J.,  N.  S.,  Q.  B.  14.  8.  C. 
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will  not  graut  a  new  precept  on  the  ground  of  misdirection,  or  the  improper 
rejection  of  evidence,  or  that  the  verdict  was  against  evidence,  and  the 
damages  grossly  insufficient  {x). 

^].    Judgment, — It  lies  also,  to  command  the  entering  up  by  the 

proper  officer,  of  judgment,  for  the  compensation  money  awarded  (y),  but  not 
otherwise,  that  in  the  terms  in  which  the  verdict  was  given  by  the  jury, 
even  although  it  appear  by  affidavit,  that  in  considering  the  amount  of 
damages,  to  be  assessed  by  them,  they  took  into  consideration  matters 
not  properly  within  their  jurisdiction  (z),  and  notwithstanding  it  appear 
upon  the  face  of  the  proceedings  that  the  jury  assessed  separate  damages, 
in  respect  of  matters  foreign  to  their  jurisdiction,  and  although  such  finding 
be  a  nullity,  and  cannot  be  enforced. 

].     Payment  of, — The  writ  does  not  lie  to  command  payment  of  such 

compensation,  when  assessed  in  those  cases  where  an  action  lies,  as  where 
it  arises  upon  a  statutory  obligation  (a).  So  where  a  power  to  distrain 
exists  (a),  the  writ  will  be  refused  {b). 

But  in  all  those  cases  in  which  there  does  not  exist  a  specific  legal 
remedy,  whereby  payment  of  the  compensation  may  be  enforced,  the  writ 
of  mandamus  lies  to  command  it  (o),  or  to  enforce  generally  the  inquisition 
of  the  compensation  jury,  or  other  instrument  by  which  it  is  awarded  (d)  ; 
but  not  the  costs  of  the  inquisition,  or  of  title,  unless  specially  ascer- 
tained (e), 

'}.     Costs. — So  if  the  company  refuse  to  pay  the  compensation 

awarded,  or  the  costs ;  a  mandamus  will  be  granted  to  compel  them  so  to  do, 
although  the  statute  make  the  verdict  and  judgment  records  of  the  Quarter 
Sessions  (f). 

It  also  lies  to  command  a  coroner  to  review  his  taxation  of  a  bill  of  costs, 

nont.  Walker  v.  London  Railway,  3  Q.  B.  15  L.  J.,  N.  S.  42,  Q.  B.    S.  C.  3  D.  &  L. 

549.  744.    S.  C.  5  Q.  B,  365.     S.  O.  12  399.    Sec  tit  "DUtnu.*' 

L.   J.,  N.   S.   88,  Q.  B.     R.   v.   Eastern  (c)  R.  o.  Thames,  5  A.  &  £.  804,  where 

Counties  Rulway,  12  L.  J.,  N.  a  271,  Q.  B.  see  form  of  writ ;  b*  A.  &  £.  355.  367.  S.  C. 

See  tit.  "Sheriff.'*  1  N.  &  P.  480,  supra.    R.  v,  Swansea  Har- 

(x)  R.  V.  Eastern  Counties  Railway,  2  D.,  bour,  1  P.  &  D.  512.    S.  C.  8  A.  &  E.  439. 

N.  S.945.   S.  C.  12  L.  J.,  N.  S.  271,  Q.  B.  R.  v.  Great  Western  Railway,  1  D.  &  M. 

citing  R.  V.  Sheffield  Railway,  11  A.  &  E.  471.    S.  C.  5  Q.  B.  597.     R.  e.  Deptfoiti 

194.     S.   C.   3  P.   &    D.    111.     See  tits.  Pier.  8  A.  &  E.  910.     See  tit  "Cbi«pajiy,- 

"Courts Inferior,'* (Rehearing, ^e.),** Quarter  (Exeetition).  Ante,p,  18. 

SeuionM,"  {Rehearing,  ^.)  {d)  1  P.  &  D.  512.   S.  C.  8  A.  &  £.  439, 

(y)  Amhurst*s  case,  Ray.  214.     S.  C.  1  eupra,  and  see  8  A.  &  E.  9\0,  supra,  and  see 

Vent.  187.     &  C.  2   Keb.  871.    See  tits.  R.  »,  West  Riding  (J.).  3  N.  &  M.  802. 

*'CoutU  Inferior,"  (Judgment),  "Judgment,"  (e)  R.  v.  London  Railway,  15  L.  J.,  N.  S. 

"Quarter  Stssiom."  42,  Q.  B.     S.  C.  3  D.  &  L.  399.    See  tit. 

(z)  R.  V.  West  Riding  (J.),  3  Nev.  &  M.  "  Costs,"  and  infra  (  CosU). 

802.     Sec  tit.  "Judgment."  (f)  R.  v,  Nottingham  Old  Waterworks, 

(a)  Ante,  p.  20.     R.  v,  HuU  Railway,  13  6  A.  &  £.  355,  and  see  8  A.  &  £.  447, 448. 

L.  J.,  N.  S.  257,  Q.  B.     S.  C.  8  Jur.  491.  R.  v,  York  (J.),  1  A.  &  E.  828.    S.  C.  3  N. 

S.  C.  6  Q.  B.  70.  &  M.  685,  and  see  R.  e.  Gardner,  6  A.  &  E. 

{b )  Ante,  p.  2 1 ,122.  R.  v .  London  Railway,  112.    See  tit.  "  Costs, " 
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io  respect  of  an  inquisition  taken  before  bim  for  assessing  compensation 
under  a  Railway  Act  (g). 

.    AppUcatian. — The  application   should  be  made  to  the  Court 

within  a  reasonable  time  after  the  land,  kc.  is  taken,  or  elected  to  be  taken, 
by  the  company,  especially  if  the  parties  have  another  remedy  (h).  So  the 
Court  will  refuse  it  if  the  company  be  proceeding  bona  Jide^  although 
considerable  delay  may  have  taken  place  on  its  part  (t) ;  but  it  is  no  ground 
for  refusing  the  writ  in  such  a  case,  that  the  period  of  time  to  which  the 
powers  of  the  act  of  Parliament,  under  which  the  defendant  should  have 
acted,  have  elapsed  (J), 

.    Affidavits.— The   aflSdavits  should,  if  possible,  shew  that  the 

prosecutor  has  a  good  title,  and  is  ready  to  convey,  &c.,  or  that  he  has 
endeavoured  to  get  a  good  title,  but  could  not  (A). 

^].  Office^  Assessing, — It  lies  also  to  command  a  municipal  corpora- 
tion to  assess  compensation  for  the  loss  of  a  corporate  office  under  stats. 

5  &  6  Wm.  4,  c.  76,  s.  35,  and  5  &  6  Vict.  c.  lil  (/),  and  also  to  command 
the  Lords  of  the  Treasury  to  hear  and  determine  the  merits  of  an  appeal  on 
a  claim  to  be  allowed  compensation  for  the  loss  of  such  an  office  (m) ;  but 
the  Court  will  not  decide  as  to  the  principle  on  which  the  decision  is  to  be 
founded  (n).  Also,  if  the  lords  have  in  fact  heard  and  determined  the 
appeal  under  s.  66,  the  Court  will  not  interfere,  though  it  may  be  satisfied 
that  compensation  has  been  awarded  on  an  erroneous  principle  (o).  So  the 
Court  will  refuse  a  writ  to  command  the  Treasury  Lords  to  hear,  &c.,  if  it 
appear  that  the  subject-matter  is  not  within  their  jurisdiction  (p).  The 
Court  of  B.  R.  will  grant  a  mandamus  to  enforce  the  order  for  compensation 
of  the  Lords  Commissioners,  but  not  at  the  instance  of  one  whose  office  is 
not  within  the  contemplation  of  the  act  (9),  for  the  Court  will  not  interfere 

(g)  R.  V.  Gardner,  1  N.  &  P.  308 ;  6  A.      v.  Warwick  (Corp.),  3  P.  &  D.  429.    R.  v. 

6  £.  112,  8.  C.  Stamford  (Mayor),  6  Q.  B.  433. 

(A)  Ante,  p.  18.    R.  v.  Stainforth  Canal,  (m)  R.  v.  Treasury  Lords,  10  A.  &  E. 

I  M.  &  S.  32.  R.  V.  Cockermouth  Indo-  374.  S.  C.  2  P.  &  D.  498 ;  and  see  10  A. 
sore,  I  B.  &  Ad.  380.     R.  v.  Leeds  Canal,      &  E.  385.    R.  v.  Treasury  Lords,  10  A.  & 

II  A.  &  £.  316.  S.  C.  3  P.  &  D.  174.  and  £.  179.  S.  C.  2  P.  &  D.  369.  See  tit 
see  4  B.  &  Ad.  327,  and  3  A.  &  E.  221,      «•  Treasury  Lonb." 

222,    See  pott,  tit  '*  AppUeatunu'*  (m)  10  A.  &  £.  179,  tupra. 

CO  Ex  parte  Parkes,  9  D.  614.  (o)  10  A.  &  E.  179.  S.  C.  2  P.  &D  369, 

ij)  8  A.  &  E.  911,  tupra.  See  tits.  "  Act  gupra.    See  tit.  '<  Quarter  Segaiona**  (Appeal). 

ofParUamaU;*  "  AffidaviU.**  (/i)  10  A.  &  E.  179.     S.  C.  2  P.  &  D. 

(k)  R.  V.  Deptford  Pier,  8  A.  &  E  910.  369,  and  10  A.  &  E.  374.'    S.  C.  2  P.  &  D. 

See  tit.  "  AppUeation"  (Ajgidamta).  498,  mpra.     AnU,  p.  16. 

(/)  R.  V,  Cambridge  (Mayor),  12  A.  &  E.  (g)  R.  v.  Bridgewater  (Mayor),  W,  W. 

702.    S.  C.  4  P.  &  D.  294,  where  see  form  &  D.  129 ;  6  A.  &  E.  339.     S.  C.  1  N.  &  P. 

of  writ  and  pleadings.    R.  e.  Manchester  466,  «iipra.    R.  v  Poole  (Corp.),  7  A.  &  E. 

(Borough),  16  L.  J.,  N.  S.  27.  Q.  B..  where  735.  737.  743.    S.  C.  3  N.  &  P.  1 19.    R.  r. 

see  a  form  of  writ    R  v.  Warwick  (Corp.)*  Treasury  Lords,  10  A.  &  E.  183.     See  also 

JO  A.  &  E.  386.    S.  C.  9  L.  J..  N.  S.,  265,  R.  v.  Treasury  Lords,  10  A.  &  E  380.    R. 

Q.  B.     R.  9.  Manchester  (Mayor),  5  Q.  B.,  «.  Carmarthen  (Mayor),  11  A.  &  E.  13.   R. 

402.    Ex  parU  Hanrey,  3  N.  &  P.  159.    R.  0.  Cambridge  (Mayor),  12  A.  ft  E.  708. 
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in  any  such  case,  except  when  the  right  is  quite  clear  (r).  And  where  a 
town  council,  in  obedience  to  a  mandamus,  assessed  compensation  for  the 
loss  of  certain  offices  of  profit  under  the  provisions  of  stat.  5  &  6  Wm.  4, 
c.  76,  and  the  Lords  of  the  Treasury,  on  appeal,  assessed  a  larger  amount  of 
compensation,  it  was  held  that  the  assessment,  under  the  writ,  estopped  the 
town  council  from  denying  the  claim  to  compensation,  and  therefore  the 
Court  of  B.  R.  was  right  in  granting  a  mandamus  calling  upon  the  town 
council  to  execute  a  bond  according  to  the  provisions  of  the  act,  to  secure 
the  amount  assessed  by  the  Lords  of  the  Treasury  («). 

].     Bond.— 'So  the  writ  lies  to  command  a  municipal  corporation  to 

prepare  and  execute  a  bond  under  its  common  seal,  to  secure  the  payment 
of  an  annuity,  &c.,  ascertained  and  awarded  by  the  Lords  of  the  Treasury 
for  the  loss  of  a  corporate  office,  over  which  they  had  jurisdiction  {t).  For 
wherever  the  Lords  of  the  Treasury  make  an  order  on  the  town  council  of  a 
borough  for  compensation,  the  Court  of  B.  R.  will,  on  a  neglect  or  refusal 
by  them  to  comply  therewith,  enforce  its  fulfilment  by  mandamus  (u). 

].     Payment — So  it  lies  to  command  a  municipal  corporation  to 

enforce  payment  of  the  existing  borough  rates,  or  to  make  and  cause  to  be 
collected  another  borough  rate,  and  therewith  pay  instalments  on  a  com- 
pensation bond ;  but  such  a  writ  must  shew  that  the  corporation  has,  or 
professes  to  have,  no  other  means  of  payment  (r). 

So  the  Court  on  a  proper  case  will  grant  a  mandamus  to  restore  to  the 
office,  or  for  compensation  for  the  removal  (to).  But  the  Court  will  refuse 
such  a  writ  where  the  refusal  of  the  town  council  to  award  compensation  has 
been  confirmed  by  the  Treasury  Lords,  or  where  the  right  to  compensation 
h  purely  nominal  (x). 

].     As  to  damage  done  by  Rioters,  see  tit.  Riots. 

(r)  R.  t;.  JothaxD,  3  T.  R.  675    Amte,  p.  27.  3  N.  &  P.  280.   a  C.  8  A.  &  E.  176.    R.  r. 

(»)  Sandwich  (Mayor)  v.  R.,  16  L.  J.,  Swansea  (Mayor).  3  P.  &  D.  16.    S.  C. 

N.  S ,  Q.  B  432.  9  L.  J.,  N.  S.  17.  Q.  B.    R.  r.  Carmartben 

(OR  ».  Norwich  (Mayor),  3  Q.  B.  285.  (Mayor),  3  P.  &  D.  35.    S.  C.  9  L.  J.,  N.  S. 

8.  C.  2  G.  &  D.  605;  II  L.  J.,  N.  S.  246,  25,  Q.  B.  R.  v.  Sandwich  (Mayor),  11 
Q.  B.  R.  V.  York  (Mayor),  3  Q.  B.  560.  L.  J.,  N.  S.  132,  Q.  B.  Sandwich  (Itfayor) 
S.  C.  2  G.  &  D.  680.  S.  C.  1 1  L.  J.,  N.  8.,  ©.  R.,  16  L.  J.,  N.  S.  432,  Q.  B.  See  tit 
326,,  Q.  B  ,  where  tee  form  of  writ.    S.  C.  *<  Lechire$hip"  (  Compemation). 

6  Jut.  1 082.  R.  v.  Newbury  ( Mayor),  1  Q,  B.  («)  1  N.  &  P.  466.  S.  C.  6  A.  &  E.  339, 

761.  S.  C.  1  G.  &  D.  388.  S.  C.  2  G.  &  D.  tupra.    See  tit.  "  Act  of  ParUamemtr 

109,  where  see  form  of  writ.    S.  C.  2  Jur.  (o)  R.  p.  Poole  (Mayor),  1  Q.  B.  616. 

821.    R.  r.  Sandwich  (Mayor),  2  G.  &  D.  S.  C.  1  G.  &  D.  728.    See  tits.  "  Bormigk 

28.  S.  C.  2  Q.  B.  896 ;  1  N.  &  P.  466.  S.  C.  Rau;*  «  Company*'  (ExeeuHon),  "  Afoncy." 

6  A.  &  E.  339,  tupra.     R. ».  Poole  (Mayor),  (»)  R.  v.  Newbury  (Mayor),  1  G.  &  D. 

3  N.  &  P.  1 19.     S.  C.  7  A.  &  E.  730.     R.  388.    S.  C.  1  Q.  B.  751,    See  tit.  ••  Office'' 

9.  Cambridge  (Mayor),  4  P.  &  D.  294.  B.  C.  (Bettoraium). 

12  A.  &  £.  702,  where  see  form  of  writ,  &c  (*)  ExparU  I/ee.  7  A.  &  E   139.    R  C. 

8.  C.  10  L.  J.,  N.  8.  26,  Q.  B.    R.  v.  Nor-  2  N.  &  P.  63  ;  W.  W.  U  D.  471 ;  1  Jar, 

wich  (Mayor).  8  A.  &  E.  633.     R.  r.  Swan-  474,  cited  in  R.  ».  Warwick  (Corp.).  3  P.  3t 

sea  Harbour,  H   A.  &  E.  68.    R.   p.  York  D.  430.     Soc  antt,  p.  15. 
(Mayor),  H  D.  502.  R.  v.  Liverpool  (Mayor), 
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*— ].     Sheriffs, — It  lies  abo  to  command  compensation  to  sheriffs  on 
abolition  of  fees  under  stat.  55  Geo.  3,  c.  50,  s.  10  (y). 

Cohfirmation].     The  writ  has  been  granted  to  command  a  bishop  to 
confirm  children  (z). 

CoNSBCSATioii].     See  tit  Bishop. 

Conbtablb].     It  lies  for  a  constable,  he  being  a  known  officer  concerned 
in  the  peace,  and  appointed  to  administer  justice  in  relation  to  the  public  (a). 
This  subject  is  arranged  as  follows : — 


COHSTABLB. 

CoHSTABLB— iiOnoonce     - 

-    90 

Admission 

- 

-    89 

Payment 

-    90 

Appointment  - 

- 

-    89 

Reimbursement 

-    90 

Swearing  va    - 

- 

-     89 

High  Constabls. 

Restoration     - 

- 

-    90 

Reimbursement  by 

-    90 

Acoowsts 

- 

-    90 

Band 

-    90 

"].  Admission. — The  writ  lies  to  command  the  admission  of  a  con- 
stable to  his  office  (&). 

^].    Appointment — So  a  mandamus  will  be  granted  to  command  the 

lord  of  a  manor  to  hold  a  Court  Leet,  for  the  purpose  of  appointing  a  high 
constable  of  a  hundred,  although  the  day  on  which  the  Court  had  been 
usually  held  for  sixty  years  past,  had  gone  by,  it  not  being  sworn  that  the 
Court  was  held  on  that  particular  day,  by  prescription  (c). 

].     Swearing  in. — So   it  lies  to   command   the  swearing  in  of  a 

constable  {d).  Thus,  it  lies  to  command  justices  to  swear  in  constables 
appointed  at  the  leet  during  their  absence,  and  who  could  not,  therefore, 
be  sworn  in  at  such  Court  (e).  So  it  lies  to  command  the  steward  of  a 
Court  Leet  to  swear  in  a  constable  appointed  by  him ;  but  if  he  be  not  a 
steward  by  patent,  he  cannot  hold  a  Court  without  the  lord's  direction ; 
so  that  it  should  appear  by  the  affidavits  in  support  of  the  application,  in 

(y)  R.  V.  Middlesex  ^ J.}f  3  B.  &  Ad.  100.  titution ;  Com.  Dig.  tit  «  Afon."  (A. ) ;  B%c. 

See  tit.  •«  Sheriffit.**  Abr.  tit.  "  Afa«."  (C.) 

(x)  Case  of  St.  Burian's  Dean,  cited  in  R.  («)  R.  v.  Milverton  (Manor),  3  A.  &  E. 

«.  Patrick,  2  Keb.  66.     S.  C.  2  Keb.  165.  284.     S.  C.   I    H.  &   W.  282.     See  tits. 

per  Moreton,  J.  ;  Pit«h.  N.  B.  200,  A.    See  "  Man:*  {Lett),  "  Office**  {Appointment). 

Middleton*scase.  iSid.  ]69,perWindham,J.  (<f)  Patrick*8  case,  Raym.    111.     R.  p. 

See  tits. '«  ^66o#," '<  j9t«Acp/"<  Obrum."  Oxenden,  1  Show.  219.    Constable's   case, 

(a)  R.  V.  Kiogscleere  (Churcbwardens),  Comb.  285;  Scriy.  on  Copyh.  715,  n.  (a), 

2  Le?.  18.    Estwick  v.  London  (City),  Sty.  4th  edit. ;  Trem.  PI.  Cor.  471.  wbere  see 

42;  Anon.  Poph.  12,  13;  see  also  Stamp's  form  of  writ     See  tit.  **  Office**  {Swearing 

case.  Raym.  12.    Anon.  Freem.   21  ;  Bac.  in). 

Abr.  tit  ''Man.'*  C.    See  tit  "  Office:*  (e)  Anon.  2  Bam.  129 ;  and  see  1  Salk. 

(6)  Adm.    Noy.    78,    dub.      Constable's  175. 
case,  1  Bols.  174,  which  was  a  writ  of  res- 
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what  way  the  steward  is  appointed,  in  order  to  obviate  an  answer  to  the 
application,  that  since  the  writ,  there  has  been  no  Court  held  at  which  to 
swear,  &c.  (/). 

^].  Restoration. — So  it  lies  to  restore  a  constable  improperly  de- 
prived of  his  o£Bce  f^),  of  which  there  are  precedents  as  ancient  as  the 
times  of  Edw.  2,  Edw.  3,  and  Hen.  6  (A). 

].     Accounts^  Allowance, — It  lies  to  command  justices  at  sessions  to 

enter  continuances,  and  hear  an  appeal  against  the  allowance  by  them  of  the 
constable's  accounts,  under  stat.  18  Geo.  3,  c.  25,  s.  5  (i)  ;  or  against  the 
allowance  of  a  certain  item  in  such  accounts  {j). 

].    Payment, — The  Court  will  not  interfere  to  command  a  constable 

to  pay  money  levied  by  him  in  his  official  capacity,  and  over  which  the 
Court  of  Quarter  Sessions,  has  an  equally  effective  jurisdiction.  Thus, 
where  a  constable  had  levied  money  under  a  distress  and  sale,  but 
afterwards  had  rescinded  the  sale,  under  an  idea  that  it  was  erroneous, 
and  had  restored  the  money  to  the  purchaser,  and  the  goods  to  the  owner, 
the  Court  refused  to  interfere  (A). 

^].  Reimbursement  of, — It  has  been  granted  to  command  the  treasurer 

of  a  county  to  reimburse  constables  certain  extraordinary  charges  in  providing 
carriages  for  the  king's  forces  under  stat.  1  Geo.  1,  c.  34,  on  the  expedition 
into  Scotland  (/).  But  it  was  held  not  to  lie  to  command  the  treasurer  of  a 
county  to  reioi^urse  constables  under  the  stat.  17  Geo.  2,  c.  5,  ss.  16, 17, 
relating  to  rogues  and  vagabonds,  &c.,  until  such  accounts  had  been  allowed 
by  the  Quarter  Sessions  (m). 

High  Constable].  Reimbursement  by, — It  has  been  held  not  to  lie  for 
the  purpose  of  procuring  reimbursement  to  a  parish,  upon  which  the  high 
constable  had  levied  excessive  rates,  in  disobedience  of  an  order  of  sessions ; 
for  the  Court  of  fi.  R.  will  not  command  the  magistrates  in  sessions  to 
do  that  which  may  occasion  costs,  for  which  they  have  no  means  of 
reimbursing  themselves  (n). 

].    High  Constable^ s  Bond, — It  lies  to  command  justices,  or  the 

(/)  Comb.  285,  mpra  ;  Sctxt.  on  Copjh.  (A)  Morley  o.  Stacker,  6  Mod.  83 ;  tbe 

715,  n.  («),  4th  edit  Court  saying  that  if  the  mandamns  went,  and 

{a)  Middleoot*8  case,  10  Eliz.,  cited  in  he  should  disobey  it,  the  Court  could  only  fine 

Awdley's  case,  Poph.  176.    See  note  28  to  him  for  the  contempt,  which  the  justice  of  the 

liiddleton's  case.  2  Dyer,  332  b,  333,  pL  28 ;  peace,  who  granted  the  warrant,  could  do  as 

Latch.  123  i  Noy.  78.    But  see  Constable  of  well.    R.  v.  Nash,  Ld.  Raym.  989.    S.  C 

Stepney's  case,   1  Buls.    174;  and  London  1  Salk.  147.    See  tit.  «*  Offiet**  {ASnuUrial, 

(  City )  V,  Eastwick,  Sty.  33,  which  were  writs  Inferior), 

of  restitution;  Bac.  Abr.  tit  *'  Man,"*  (C.)  (/)  Hunt's  case,  H.  3,  G.,  and  E.  4,  O.; 

Sec  tit  <*  Offiet'*  (RutoratUm),  Stra.  42.  93 ;  Com.  Dig.  tit  "  Man,"*  (A). 

(k)  Jnie,  p.  2,  Poph.  116,  iupra,  (m)  R.  e.  Erie,  Burr.  1197,  1198  s  Bac. 

(t)  R.  V,  Manchester  (J.),  D.  U  R.  454.  Abr.  tit  *<  Man,"  C.  2.    See  tit  •*  Comi^^ 

&  C.  now.  R.  V.  Lancasb.  (J.),  5  B.  &  A.  (  Trtaturer), 

755,  dting  R.  o.  Pascoe,  2  M  &  S.  343.  (n)  4  N.  &  M.  312,  mjora.  Seeaiite,p.  17. 

O)  R.  «.  Lancash.  (J.).  5  B.  &  A.  756.  See  tit  "Qwrter  Seuumt**  (Jiutiee$), 
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clerk  of  the  peace,  to  put  in  suit  a  high  constable's  bond,  given  under 
Stat  12  Geo.  2,  c.  29,  but  not  if  the  condition  be  not  strictly  in  accordance 
with  the  statute,  otherwise  the  Conrt'would  be  lending  its  assistance  to  enforce 
an  illegality  (o). 

Cohtract].  The  writ  does  not  lie  to  command  a  public  board,  as  the 
Lords  Commissioners  of  the  Admiralty,  to  carry  a  contract  into  effect  (p). 
But  it  has  been  granted  to  command  an  overseer  to  pay  a  sum  of  money  in 
pursuance  of  a  parish  contract  (q). 

Cowvictiok].  Appeal. — The  writ  has  in  numberless  cases  been  granted 
to  command  inferior  jurisdictions  to  enter  continuances,  and  hear  an  appeal 
against  a  record  of  conviction,  where  a  right  to  appeal  is  given,  &c.  (r). 

].    Judgment^  ^c. — So  it  lies  to  command  the  Quarter  Sessions  or 

justices  to  enforce  a  conviction  («),  if  clearly  good,  but  not  if  its  validity  be 
doubtful  {t) ;  as  to  commit  to  prison  in  pursuance  of  a  conviction  (v),  or  to 
command  the  issue  of  a  distress  warrant  for  the  levying  of  a  penalty  under  a 
conviction  (10).  There  must,  however,  be  a  legal  and  formal  conviction  (x). 
So  that  the  Court  has  refused  to  command  a  magistrate  to  enforce  a 
conviction,  where  it  was  returned  that,  notwithstanding  the  defendant  was 
convicted  of  a  penalty,  yet  that  the  conviction  was  invalid  in  law,  and  that 
there  was  not  an  offence  for  which  the  penalty  was  payable  or  could  legally 
be  levied  (y).  So  where  justices,  having  made  a  conviction,  refused  to  take 
any  steps  to  enforce  the  conviction,  under  an  idea  that  they  would  thereby 
render  themselves  liable  to  a  penalty  under  the  Habeas  Corpus  Act,  this 
Court  in  its  discretion  refused  a  mandamus  to  the  justices  to  compel  them 
to  issue  a  warrant  of  commitment  or  of  distress,  upon  the  conviction  (z). 

It  is  submitted,  however,  that  as  the  stat.  6  &  7  Vict.  c.  67,  s.  3,  indem- 

(o)  Ante,  p.  16.     In  r<  Lodge,  2  A.  &  E.  ft'cmf"  (Appeal), 
123.    S.  C.  4  N.  &  M.  312,  mm.  Ex  parte  (<)  R.  v,   Warwicksb.  (J.),  2  A.  &  E. 

Carlton  High  Dale  (Inhabs.)  768.     R.  r.  Broderip,  7  D.  &  R.  861.  S.  C. 

(p)  Ex  parte  Pering,  4  A.  &  E.  949.  5  B.  &  B.  239.    R.  o.  Middx.  (J.),  2  H.  & 

S.  C.  6  N.  fit  M.  477.  See  tits.  *'  Act  of  Par-  W.  222.   R.  ».  RobiMon,  2  Smith,  274.  Ex 

Uamemt*'  (AppHeation),  "  Ptitent,*'  parte  Thomas,  16  L.  J.,  N.  S.  67,  M.  C. 

(q)  R.  r.  BeestoD,  3  T  R.  592.     See  tits.  See  tit  "  Quarter  Sessume"  (JueHcet).  . 
"  Money,"  "  Overeeer,"  «  AmA."  (0  But  see  stat.  6  &  7  Vict.  c.  67,  s,  3, 

(r)  R.  V.  Staffordsh.  (J.),  12  East,  671.  App.,  which  alters  the  law  in  this  respect. 
R.  V.  Hants  (J.),  1  B.  &  Ad.  654.     R.  v.  (»)  R.  v,  Twyford,  6  A.  &  E.  430,  but 

Middlesex  (J.),  6  M.  &  S.  279.   R.  v.  Ox-  the  right  to  couTict  must  be  clearly  shewn, 
foidsh.  (J.),  1  M.  &  S.  446.    R.  v.  West  (w)  R.  u.  Broderip,  5  B.&  C.  240.   S.  C. 

Riding  (J.),  3  M.  &  S.  493.    R.  v.  Middle.  7  D.  &  R.  861.    R.  v.  Hughes,  3  A.  &  E. 

lex  (J.),  6  M.  &  S.  279.    R.  v.  Hunting-  428.    R.  v.  Mirehouse,  2  A.  &  E.  637. 
donsh.  (J.),  5  D.  &  R.  588.  R.  «.  Bedfordsh.  («)  R.  v.  Jones,  2  Bam.  239. 

(J.),  3  P.&  D.  21.    R.  V.  Chesh.  (J.), 3  P.  (y)  R.  v.  Robinson,  2  Smith,  274  ;   but 

&  D.  23,  n.  (a).    R.  v.  Bolton  (Recorder),  seo  stat  6  &  7  Tict.  c.  67,  s.  3,  App. 
14    L.  J.,   N.   S.   33,   M.    C.     See    tits.  (z)  £x  parte  Thomas.  16  L.  J.,  N.  &  57, 

•*  Courtty  Imferior'*  (^PP^p  *"  Quarter  Set-  M.  C.  Ante,  p.  12, 13.  , 
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nifies  for  all  acts  done  under  a  peremptory  mandamus,  that  the  Court  will 
not  now  require  so  strict  proof  of  the  correctness  of  a  conviction  (a). 

As  to  a  mandamus  for  the  costs  of  a  conviction,  see  tit.  Costs. 

].     Record. — The  writ  also  lies  to  command  justices  or  the  Court  of 

Quarter  Sessions  to  complete  the  record  of  a  conviction  (6).  Thus  it  lies  to 
command  the  insertion  in  a  record  of  a  conviction  under  stat.  14  Geo.  3, 
c.  78,  of  the  evidence  given  on  the  hearing  of  the  information  npoii  which  the 
conviction  was  founded,  as  nearly  as  possible  in  the  words  used  by  each 
of  the  witnesses  examined  in  pursuance  of  stat.  3  Geo.  4,  c.  23,  it  being 
suggested  that  they  had  omitted  many  points  of  the  evidence  material  to 
the  defendant's  case  (c).  So  the  like  writ  has  been  granted  as  to  convictions 
under  the  Grame  Trespass  Act  (d). 

CoFTHOLD  Court].    See  tit.  Manor  (Copyhold  Court). 

CoBOZTERs].  It  is  clear  that  the  writ  of  mandamus  is  applicable  to  the 
office  of  coroner  («). 

"j.   Election, — Thus  it  will  be  granted  to  command  the  proceeding  to 

an.  election  of  coroners,  under  stat.  11  Geo.  1,  c.  4,  s.  2  (/). 

].     Duties,  Sfc. — It  lies  also  to  command  a  coroner  to  proceed  with 

an  inquisition  super  visum  corporis,  if  duly  assembled  and  properly 
holden  (ff).  But  not  if  such  inquisition  be  irregular,  for  as  an  inquisitioa 
resulting  from  such  an  inquiry  might  be  quashed,  so  the  Court  will  not  grant, 
but  on  the  contrary  refuse,  a  mandamus  to  command  the  doing  gf  an  useless 
act.  Thus,  as  a  coroner's  duty  is  judicial,  and  he  can  only  take  an  inquest 
super  visum  corporis,  so  an  inquest  in  which  the  jury  are  noX  sworn  by  the 
coroner  himself  and  super  visum  corporis,  is  absolutely  void.  There- 
fore the  Court  will  not,  after  an  adjournment  by  the  coroner  of  such  an 
inquest,  grant  a  mandamus  to  compel  him  to  proceed  in  it ;  for  (as  before 
stated),  the  only  result  of  such  a  proceeding  would  be,  thaf  the  inquest,  if 
proceeded  in,  would  be  bad,  and  the  record  might  be  quashed  {h), 

"]»    Payment  of  Fees,  ^c. — It  also  lies  to  command  the  Quarter 

Sessions  to  make  an  order  for  the  payment  to  a  county  coroner  of  a  sum  of 
money  out  of  the  county  rate,  due  to  him  under  stat.  25  Geo.  2,  c.  29,  s.  1, 
for  his  own  fees  and  for  money  expended  for  the  duly  taking  certain 
post  mortem  inquisitions  (t),  as  for  mileage  (/). 

(a)  See  stmt.  App.  See  also  sUt  6  &  7  Vict  c.  89,  App. 

(h)  R.  e.  Jones,  2  Bum.  240.    See  tit.  {g)  R.  v,  Farrand,  I  Chit.  745.    S.  C.  3 

«*  Qwuier  Sestioiu**  ( RteardM).  B.  &  A.  260. 

(«)  In  re  Rix,  4  D.  &  R.  352,  citing  also  (A)  Ante,  p.  15, 16. 

R.  e.  Marsh,  4  D.  &  R.  260.  (i)  R.  v.  Oxfordsh.  (J.),  2  B.  &  A. 203. 

(O  R.  p.  Kiddy,  4  D.  &  R.  734.    R.  r.  R.  r.  Warwicksh.  (J.),  8  D.  &  R.  147.  S.  C. 

Wainford,5  D.  &  R.  489.  5  B.  &  C.  430.    R.  ».  Kent  (J.),  11  East, 

(e)  Scarboroug4i*8  case,  Str.    1180;  and  229.    R.  v.  Carmarthensh.  (J.X  16  L.  J.> 

see  R.  V.  Woodiow,  2  T.  R.  732 ;  Com.  N.  S.,  M.  C.  167. 
IJig.  tit.  "  Man.*"  (A. )  U)  &^ra,  6  B.  &  C.  430.    8.  C.  8  D.  & 

(/)  See  stat   App.    See  tit.   "  Office.**  R.  147. 
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But  the  writ  will  be  refused,  if  the  justices  at  Quarter  Sessions  (who 
hare  a  dtscretioo)  be  of  opinion  that,  under  the  circumstances,  there  is  nd 
ground  to  suppose  that  the  deceased  has  died  any  other  than  a  natural, 
though  a  sudden,  death,  and  therefore  that  the  inquisition  has  not  been  duly 
taken ;  and  the  Court  of  B.  R.  sees  no  reason  to  interfere  with  that  judg- 
ment (A). 

So  it  lies  to  command  the  payment  of  the  fees  of  a  coroner  of  a  borough 
or  franchise ;  although  if  such  franchise  do  not  contribute  to  the  county 
rate  the  coroner  will  not  be  entitled  to  the  fees  given  by  stat.  25  Geo.  2, 
c  29,  or  to  any  fees  to  be  paid  by  the  county  (/). 

As  to  a  coroner's  duty  in  reference  to  compensations,  see  tit.  Condensation 
{Company), 

CoKPOBATioN  MukicipaIm]     This  subject  is  arranged  as  follows :  — 


CoBPOBATioN,  Municipal. 

CoBPOaATION,  MuniciFAL. 

IhOie^^c. 

93 

Freedom       «        -        - 

-    96 

Insignia  Books,  j^c,  Delivery 

94 

Affixing  Seal 

-     96 

Book*,  ^c,  Inaction     - 

94 

Bye  Laws              -        *• 

-    96 

jRitfc      -        -        .        - 

95 

Pranchise     •        •        • 

"    96 

Compensation         -        .        - 

95 

— ].  Duties,  S^e, — It  is  within  the  jurisdiction  of  the  Court  of  B.  R.,  to 
command  by  mandamus,  that  all  the  officers  of  municipal  corporations  should 
do  their  duty  in  their  respective  offices  (m),  they  being  public  officers. 

Thus  it  lies  to  command  them  to  assemble,  and  keep  Courts  or  a  Hall, 
and  there  to  transact  the  business  of  the  corporation  (u\  as  to  sign  the 
corporation  leases,  he,  (o).  So,  the  Court  of  B.  R.  will  in  like  manner  order 
the  doing  of  every  act  necessary  to  the  due  holding  of  such  Courts.  Thus,  it 
will  command  the  steward,  &c.,  to  attend  with  the  public  books  at  the  next 
corporate  assembly  (p),  or  to  deliver  them  up,  if  improperly  detained  (^), 


(A)  AnU,  p.  12, 1 1  East,  229,  and  16  L.  J., 
N.  &»  M.  C.  167,  supra. 

(0  R.  V.  Weit  Riding  (J.),  7  T.  R.  48, 
dtedin  R  v.  Oxford  (£p.),  7  East,  351. 

(m)  8  Mod.  28  $  and  see  sUU.  9  Ann.  c.  20, 
It.  U  Geo.  1,  c  4,  and  1  Tict.  c.  78,  s.  26, 
App.  See  tits.  '<  CampoHy,"  •<  CkmneiBorV 
{DwHes),  **  Fnmekise;*  ** Freedom:*  **  Office.** 

(«)  R  0.  Kingston-upou-Holl  (Mayor), 
8  Mod.  210.  S  C.  fitra.  578.  8  C.  11  Mod. 
383.  See  stat.  11  Geo.  1,  c.  4,  App.  Andr. 
184 ;  Bam.  82  ;  Bac.  Abr.  tit  **  Man.*"  (D.) 
See  tits.**  OmU,  inferior,'*  **  AfaiMr**  (  O^pf 
Lest). 

The  rale  for  this  purpose  must  be  general, 
and  not  add  '*  to  admit  all  those  to  their  free- 


dom who  have  a  right  to  be  tcee,  &c.  ;**  for 
several  interests  cannot  be  comprised  in  one 
writ,  8  Mod.  210 ;  Salk.  433.  See  post,  tit 
**  Writ**  {^Meatdaiory  Clause). 

(o)  R.  e.  Liverpool  (City),  1  Barn.  82 ; 
Andr.  184.  Dr.  Walker's  case,  Cas.t  Hard. 
214. 

(p)  Caln6*s  case,  Str.  948,  where  see 
form  of  affidavit  S.  C.  2  Barn.  235.  There 
most  be  an  affidavit  of  a  refusal  to  produce. 
R.  V.  Wildman,  Stra.  879 ;  Ck»n.  Dig.  tit 
•^Mdn."  (A.);  3  Bl.  Com.  110.  See  tit 
**  Chwreh**{  Church  trustees). 

(9)  R.  V.  Ingram,  1  W.  Blac  50.  See 
tit  "  Books,**  ^, 
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and  to  command  the  reception  of  a  vote  for  the  election  of  manicipai 
officers  (r). 

But  it  will  not  command  the  entry  of  certain  resolutions  in  the  minute 
books  of  the  corporation,  for  in  order  to  their  Talidity,  they  should  be  entered, 
when  passed,  and  not  afterwards  {rr). 

].     Jury, — As  to  jury,  &c.,  see  tits.  Manor^  {Leet)  Jury. 

].     Insignia  Books,  Delivery, — The  Court  of  B.  A.  is  in  the  constant 

habit  of  granting  a  mandamus  to  command  municipal  and  parish  officers, 
magistrates,  &c.,  on  the  determination  of  their  official  duties,  to  deliver  up 
the  ensigns  of  their  offices  (s). 

So  it  lies  to  command  an  ex-officer  as  a  mayor,  or  his  deputy,  to  deliver  to 
the  present  mayor  the  common  seal,  books,  papers,  muniments,  records, 
insignia,  mace,  and  chest  keys,  being  the  property  of  the  corporation  (f),  and 
to  deliver  up  and  account  for  all  rents,  monies,,  goods,  valuable  securities, 
books  and  papers  of  the  corporation  under  stat.  5  &  6  Wm.  4,  c.  76  (u). 

So,  it  has  been  granted  to  command  the  delivery  of  them  up  to  one  lately 
wrongfully  turned  out  of  his  corporate  office  (v\  but  before  the  Court  will 
grant  such  a  rule,  the  prosecutor  must  have  been  restored  to  his  office. 

].     BookSy  Sfc,  inspection, — The  writ  lies  to  command  a  municipal 

corporation  to  give  inspection,  and  copy  to  the  members  thereof  (ti^),  of  all 
its  records,  bye-laws,  books,  &c.,  because  they  are  of  a  public  nature,  and 


(r)  R.  «.  Leeds  (Mayor),  4  P.  &  D.  632. 
8ee/H)rf,tit.  "  VoU.*' 

{rr)  Ante,  p.  15,  16.  R.  v.  ETesham 
(Ma7or),3N.  &  P.  351.  S.C.8  A.  &  E.  266. 
See  tit.  '*  Qwnier  Setnotu"  (ReconU,  ^.) 

(t)  8  Mod.  28 ;  Bac.  Abr.  tit  '*  Man.** 
(D.)  See  tits.  "Books,  ^c./'  **  Chmreh*' 
{Keyt)."  Inrignia.** 

(«)  3  Bl.  Com.  110.  R.  v.  Bnller,  8  East, 
388,  where  see  forms  of  necessaiy  affidavits. 
R.  V.  Gaborian,  11  East.  82,  87.  R.  v. 
Dublin  (Dean),  Str.  537.  Crawford  v, 
Powell,  Burr.  1013.  S.  C.  1  W.  Blac.  229. 
B.  V,  Owen,  5  Mod.  314.  R.  o.  Ingram, 
1  W.  Blae.  50.    R,  v.  Nottingham  (Sheriff), 

1  Sid.  31.  R.  V.  Clapham,  1  Wils.  305 ; 
Stra.  879,  948;  Anon.  1  Bam.  402,  and 
Scarborough's  one  there  dted.  Northamp- 
ton's case,  1  Comh,  102.     R.  v.  Witchnrch, 

2  Bam.  447.  R.  v.  Wheeler,  Cas.  t  Haid. 
99.  S.  C.  Cunn.  Rep.  155.  If  the  town 
deric,  &c.,  be  an  attorney  or  solicitor,  his  lien 
must  be  satisfied,  and  that  before  application 
made.  R.  e.  Sankey,  6  N.  &  M.  839;  but 
see  R.  t.  Earle,  Burr.  1197;  and  see  tit. 
'•  Attonuy»  (HoUm).  See  staU  5  & 6  Wm.  4, 
c.  76,  s.  60;  Bac.  Abr.  tit.  ''Man."  (D.) 


See  tits.  "  BooUm/*  **  /Mt^uo,"  «  Towm 
Clerk." 

A  writ  to  deliver  books  does  not  include 
the  Common  Seal.  Hastings,  H.,  24  Geo.  3 ; 
Gnde's  Cr.  Pr.  202. 

(«)  R.  V.  Greene,  6  A.  &  £.  548.  S.  C. 
1  N.  &  P.  631.  R.  V.  Frost,  1  P.  &  D.  75. 
S.  C.  8  A.  &  E.  822.  But  the  applicants 
for  such  writ  must  be  either  the  town  council, 
treasurer,  or  other  authorised  party,  and  not 
any  individual  having  a  remote  interest  in  the 
corporation  funds,  although  ultimately  entitled 
to  the  money.  See  tits.  ''Aeeamta,"'  ^'Booka^*' 
^.     See  ante,  p  27,  and  poei,  tit.  "  AppKea- 

(o)  R. «.  Holfoid,  2  Bam.  330,  350,  and 
cases  there  cited,  where  see  as  to  whom  the 
rale  and  writ  should  be  directed.  See  po§t, 
tits.  *«  Brnk,** «'  Writer  (Dinetim). 

(v)  Southampton  (Mayor)  e.  Gravec,  8 
T.  R.  590,  and  see  5  A.  &  £.  788.  R.  •. 
Antrobus,  2  A.  &  £.  788 ;  3  WHs.  398. 
Waniner  v.  Giles,  Stra.  964.  See  dts. 
"  Aoeounts,**  *<  Booki,**  *<  OmyNMsr,** "  OmUfT 
'^mgkway,**  **Limnp$, $v.,"  •'Jlomr,*'  {Mb, 
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kept  for  the  use  of  the  body  at  large  («).  Thus  where  a  dispute  arose 
between  the  freemen  of  the  new  corporation  of  Beverley,  and  the  corporation 
with  respect  to  the  right  of  catting  down  trees  on  certain  pastures,  formerly 
granted  to  the  burgesses  of  the  old  corporation,  and  an  injunction  to  restrain 
the  catting  down  of  the  trees,  having  been  obtuned  by  the  corporation,  a 
mandamus  was  granted  at  the  instance  of  the  freemen,  to  permit  them  to 
inspect  the  deeds,  &c.,  concerning  the  pastures  in  question,  which  were  in 
the  possession  of  the  new  corporation,  with  a  view  to  dissolve  the  in- 
junction (^). 

As  a  general  rule  (z),  however,  it  must  always  in  support  of  the  application 
be  shewn,  that  such  inspection  is  necessary,  with  reference  to  some  specific 
action,  dispute,  or  question  depending;  in  which  the  applicants  for  inspection 
are  interested,  and  the  inspection  will  be  Umiied  to  the  requirements  of  the 
particular  circumstances  of  the  occasion  (a).  So,  that,  where  applicants  for 
inspection,  although  members  of  the  corporation,  merely  alleged  as  grounds, 
that  they  believed  that  its  affairs  were  improperly  conducted,  and  the  officers 
unduly  chosen,  and  complained  of  misgovernment  in  some  particular  instances, 
not  affecting  the  parties  themselves  or  any  matter  then  in  dispute,  and  there- 
upon applied  for  a  mandamus  for  inspection,  and  copy  of  all  records,  books, 
muniments,  &c.,  in  possession  of  the  corporation,  or  relating  to  its  affairs  ;  the 
Court  discharged  the  rule  with  costs  {b).  Nor  ¥dll  the  rule  be  granted  on 
the  suggestion  of  mere  surmise,  for  the  purpose  of  shaking  titles  unimpeached 
at  the  time  of  the  application  (c).  So,  the  Court  has  refused  inspection  of 
the  corporation  books  to  a  stranger  to  the  corporation,  although  an  action 
was  pending  (cf). 

.    Rtde, — The    rule    absolute    for    a  peremptory  mandamus,  for 

inspection  and  copy,  usually  commands  the  corporation  to  allow  the  prosecutor 
or  his  attorney,  to  inspect  such  of  the  corporation  books  as  relate  to  the 
matter  in  question  in  the  cause,  and  that  the  town  clerk  should  give  copies 
of  the  bye-laws  to  the  prosecutor,  the  latter  paying  the  expense  of  such 
ccfpies,  and  also  paying  the  town  clerk  for  his  attendance  (e). 

].     Compensation^ — See  that  title. 

(«)  R.  V.  Merchant  Tailon,  2  B.  &  Ad.  2  B.  &  A.  620.    Harrison  v.  Williams,  4  D. 

1 15.    R.  V.  Newosstle  (Fraternity),  Stra.  &  R.  820.    Brewers*  Company  v.  Benson, 

1223,  3rd  edit,  where  see  an  elaborate  note  Barnes,  236. 

npon  this  snbject.    Love  v.  Bentley,  11  Mod.  (6)  2  B.  &  Ad.  116,  tupra.    See  poitf,  tit 

134.     R.  «.  Ely  (Ep.),  8  B.  &  C.   112;  ** App&oaium Jor  Writ- 

Ld.  Raynu  337  ;  2  Chit  288.     R.  v.  Wes-  («)  2  B.  &  Ad.  122,  ntpra.    See  anie,  p. 

towe  (Churchwardens),  5  A.  &  E.   786.  16. 

&   C.  1  N.   &  P.  222.    R..  V.  Bererley  (d)  Southampton  (Mayor)  v.  GraTOS,  8 

(Mayor),  8  D.  140.                 *                .  T.  R.  590,  cited  in  R.  v.  Beverley  (liayor), 

(y)  R.  e.  Beverley  (Mayor),  8  D.  140.  8  D.  141.    Hodges  e.  Atkis,  3  Wils.  398 ; 

(z)  R.  e.  Babbk  3  T.  R.  579,  per  Lord  2  W.  Blac  877.    Cox  v.  Coppmg,  5  Mod. 

Kenyon,  C.  J.  396.    See  tit  «  Mmot,**  (RoBm,  ^.) 

(a)  See  ante,  p.  16,  n.  (/).     2  B.  &  Ad.  (c)  4  D.  &  R.  823,  ntpra.    See  port,  tit 

115,  122,  nqtras  Stra.  1223,  supra.     R.  v.  "fTnV  {Mandatory  CZawc). 
Babb,  3  T.  R  579.    R.  «.  England  (Bank), 


96  THE   HIGH   PREROGATIVE 

].     Freedom. — See  that  title,  and  also  Company^  Franchise, 

^].     Seal,  j4ffixing.~The  Court  of  B.  R.  will  commaDd  the  officer 

who  has  the  legal  custody  of  the  corporate  seal,  to  affix  it  to  any  document 
to  which  it  should  be  affixed  in  pursuance  of  the  resolution  of  the  majority  of 
such  corporation,  though  such  resolution  be  against  the  consent  of  such 
officer  (/).  Thus,  such  Court  has  commanded  the  putting  of  the  corporate 
seal  to  the  certificate  of  one,  who  claimed  to  have  been  elected  recorder, 
though  the  corporation  had  certified  to  the  Crown  the  election  of  another 
candidate  (g). 

See  as  to  delivering  up  of  seal,  &c.,  supr^  Insignia,  ^c. 

].    Bye-laws. — The  writ  lies  to  command  a  meeting  to  be  held  in 

pursuance  of  a  bye-law  (A).  But  in  the  absence  of  any  precedent,  the  Court 
will  refuse  a  mandamus  to  command  a  mayor,  hc.f  to  propose  a  resolution 
to  the  burgesses  in  guild  assembled,  for  repealing  certun  bye-laws,  although 
it  be  alleged,  that  by  the  charter,  bye-laws,  and  ordinances,  may  be  made ;  as 
such  a  matter  is  entirely  within  the  discretion  of  the  mayor  (t) 

As  the  words  "  shall  be  lawful**  in  a  bye-law  are  not  obligatory,  so  a 
mandamus  does  not  lie  to  enforce  them  (j).  The  words  **  shall  and  mai^ 
are  not  imperative,  but  when  the  cause,  respecting  which  they  are  used,  is 
for  the  public  good  or  benefit  (A). 

As  to  inspection  of  bye-laws,  see  sapra^  tit  Boohs,  S^.,  {Inspection.) 

].    Franchise. — The  Court  of  B.  R.  may  command  the  officers  of  a 

municipal  corporation  to  do  their  duty,  but  they  cannot  dictate  to  them,  if 
judicial  officers,  the  mode  of  doing  it  (/).  Thus,  where  a  party  has  as 
inchoate  right  to  be  admitted  a  member  of  a  corporation,  the  Court  wiM 
enforce  his  admission  by  mandamus  {m).  For  there  b  no  judicial  power  is 
a  body  corporate  to  adjudicate  as  to  whether  a  person  has  an  inchoate  right 
to  be  admitted  a  member  of  a  corporation,  such  being  a  mere  ministerial 
duty ;  and  the  Court  of  B.  R.  will,  as  before  stated,  enforce  the  performance 
of  such  duty  to  admit :  if,  however,  the  corporation  has  an  option,  as  where 
they  are  empowered  to  admit  members  or  not  at  their  discretion,  then  an 
admission  cannot  be  enforced  by  mandamus  (n)* 

(/)  See  ante,  p.  13.    R.  v.  Beeston,  3  (»  B.  «.  Eye  (Bailifi),  2  D.  &  R  }72. 

T.  B.  594,  citing  B.  v.  Windham,  Cowp.  See  tit.*<C%arfer«.** 

377,  with  approbation;  3  Bl.   Com.   110.  (A)  B.  v.  FlockwokL  Endomra,  3  Chht 

8eetito.«'Cb%«,*'(£!eai;)  "Honntai,'*(Stai).  251.    B.  v.  West  Looe  (Major),  5D.  k  E. 

(g)  B.  V.  York  (Mayor))  4  T.  B.  699.  414.     Bae.  Abr.  tit  ''Man."  (D.) 

B.  9.  Beedle,  3  A.  &  K  475.  (I)  Stqtra,  tit  •'Dutiet,  iv,"  and  pmi, 

(A)  B.  V.  Durham  (Mayor),  Burr.   131.  tits.    **  Fntnekiie,"    "*  Frttdom,**    '*OJfeef^ 

See  tits.  •^Ckwrdaoarduu,**  {EUetiom),  "i\i-  (  OJficen  JtuUeial,  ^.) 

7uA,*'*'re«lry."  (m)  Per  Abbott,  C.  J.,  in  B.  ».  West 

(0  Garrett  o.  NewcasUe  (Mayor),  3  B.  &  Looe,  5  D.  &  B.  598.     8.  C.  3  B.  &  C. 

Ad.  252,  and  cases  there  cited.     See  ante,  p.  677,  cited  in  B.  o.  London  (Mayor),  4  M. 

12, 13,  &c.    See  form  of  a  return  of  a  bye-  &B.54.    S.  C.9B.  &C.1.     And  see  tits, 

law  to  a  writ  to  admit  to  the  freedom  of  a  "  Bwrgeee,**  **  BeeioML**    B.   e.  Physicians* 

city ;  B.  V.  Harrison,  Burr.  1323     S.  C.  1  Cell,  Bwr«  2186.    See  tit  <*  Freedom.'* 

W.  Blac.  372.    Ante,y,  12.  13.  (n)  See  anie,  p.  12,  13»  &«.    R.  v.  Eyn 
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CoBFOBATiORy  TkABiNo].  DuHes^  Sfc. — There  exists  no  instance  in 
which  the  Court  has  granted  a  writ  of  mandamus  to  a  trading  corporation, 
having  no  public  duties  to  perform  (o).  The  Court  has  refused  to  grant  a 
mandamus  to  a  trading  corporation,  at  the  instance  of  one  of  its  members,  to 
compel  them  to  produce  their  accounts,  for  the  purpose  of  declaring  a 
dividend  of  the  profits ;  for,  in  effect,  such  a  proceeding  is  but  an  appli- 
cation on  the  behalf  of  one  of  several  partners  to  compel  his  co-partners 
to  produce  their  accounts  of  profit  and  loss,  and  to  divide  those  profits,  if 
any  there  be ;  the  proper  Court  for  relief  in  such  case  being  the  Court  of 
Chancery  {p). 

'].     Trade  Mark.     So  the  writ  does  not  lie  to  command  a  trading 

company  to  give  to  one  of  its  members  a  recommendatory  mark,  without 
which  he  is  unable  to  carry  on  his  trade  with-effect  {jq), 

Cobfsb].  Delivery  up  of. — The  writ  lies  to  command  a  gaoler  to  deliver 
up  to  the  executors  of  the  deceased,  the  body  of  one  who  had  died  while  a 
prisoner  in  execution  in  his  custody,  notwithstanding  such  executors  refuse 
to  satisfy  certain  claims  made  against  the  deceased  by  the  gaoler.  The  writ 
in  such  a  cb^^  on  account  of  its  urgency,  will  be  peremptory  in  the  first 
instance ;  so  that  if  there  be  any  answer  to  it,  it  must  be  shewn  not  by  way 
of  return,  but  on  shewing  cause  against  a  mle  why  an  attachment  should 
not  issue  (r). 

The  erroneous  notion  that  a  dead  body  may  be  detained  for  debt,  and 
thereby  burial  prevented,  has  long  been  judicially  refuted,  on  the  ground 
that  the  exercise  of  such  a  power  to  deprive  a  body  of  funereal  rights  and 
Christian  burial  would  be  revolting  to  humanity  (<). 

As  to  burial  of  a  corpse,  see  tit  Burial, 

Costs].  Payment, — The  writ  lies  to  command  a  magistrate  to  receive 
an  information  and  complaint  against  an  overseer  for  neglecting  to  pay  a 
specific  sum  of  money,  being  costs,  duly  certified  by  the  Court  of  General 
Quarter  Sessions  (f).     So  a  mandamus  has  been  granted  to  command  inter 

(Bttliffi),  4B.  &  A.  271.    a  C.  2  D.  &  R.  nom.  In  re  Jewiaon,  5  Jar.  989.    See  R-  v. 

172.     a  C.  I  B.  &  C.  85,  dted  in  4  M.  &  Soott,  2  Q.  B.  348,  an  indictment  for  detain- 

R.  54.    a  C.  9  B.  &  C.  1,  ntpra.  ing  a  body.    So  25  Geo.  3,  Toung  and 

(o)  R.  V.  England  (Bank),  2  R  &  A.  Others  were  indicted  for  detaining  a  body 

622.     See  titi.  *•  Bmikof  Bngkmd,**  *'Qm-  from  burial,  ^Chit.  595.     See  poU,  tits, 

pony,**  {DnHea).    AnU,  p.  12.  **  AUaehmetU,"  "  Perempioiy  Writ.** 

(p)  See  tit  **  Equity,  pp.  22,  23,  and  («)  Jones  v.  Ashbamer,  4  East,  465,  per 

see  tits.  ''AeamMtf,  ^*'  *«  Bank  of  Eng^  Lord  Ellenboroogh,  C.  J.,  also  cited  in  R.  ». 

fajKf."  Coleridge  and  Others,  1  Chit.  595. 

(9)  Anon.,  Ld.  Raym.  989.  (0  R.  «.  Long,  1  G.  &  D.  367.     S.  C.  1 

(r)  See  anU,  p.  16.    R.  v.  Fox, !%  Q.  B.  Q.  B.  740.    See  tiU.  "  Highway,''  {Bepair*, 

246,  where  see  the  form  of  the  writ      S.  C.  Outa),    *'  Money,"*  (Payment),   "Oveneer,** 

11  L.  J.,  N.  a  41,  Q.  B.    a  C.  1  G.  &  D.  •'Pbor,**  (Owli),  "  Quarter  Sestiont,**  (Jus- 

566,  nam.  In  re  Bailiff  of  Wakefield,     a  C.  tice$,) 
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aUoy  the  payment  of  a  certain  sum  for  costs  {u),  as  the  costs  of  a  writ  of 
mandamus  (v). 

But  the  Court  will  not  grant  the  writ  for  such  a  purpose  if  there  be 
another  remedy  whereby  they  can  be  recovered.  Thus,  the  writ  will  not  be 
granted  to  command  the  treasurer  of  a  town  or  county  to  obey  an  order 
made  by  a  Judge  of  assize,  for  payment  by  him  of  the  costs,  &c.  of  tbe 
prosecutor  of,  and  witnesses  in  an  indictment  for  a  misdemeanor  under  stat. 
7  Geo.  4,  c.  64,  s.  23,  both  because  there  exists  another  remedy,  9nz.  by 
indictment,  and  that  the  treasurer  is  too  inferior  an  officer  to  be  the  subject 
of  the  writ  (it).  Neither  will  the  writ  be  granted  to  command  the  payment 
of  the  costs  of  a  former  mandamus.  Nor  for  costs  given  by  statute,  if  it 
provide  specific  legal  means  whereby  they  may  be  obtained  (a?). 

As  to  the  procedure  by  maiidamus  for  the  costs  of  a  sheriff's  inquisition, 
and  of  the  costs  of  title  to  property  taken  by  railway,  see  tit.  Compensation 
{Company)  (y). 

].     Enforcing  Payment.— So  it  lies  to  command  justices  of  the 

peace  to  enforce  the  payment  of  costs,  by  issuing  a  distress  warrant  to  levy  the 
same  {z).  The  writ  also  lies  to  command  the  Court  of  Quarter  Sessions  to 
issue  a  distress  warrant  for  costs  awarded  on  the  quashing  of  a  conviction, 
or,  in  other  words,  to  allow  the  means  of  enforcing  their  own  order  to  that 
party  in  whose  favor  such  order  is  made  (a).  The  order  must,  however, 
be  specific  and  certain  in  every  respect,  especially  as  to  the  amount  of  the 
costs.  Thus,  where  a  Judge  of  assize,  after  the  trial  of  an  indictment  for 
nonrepair  of  a  road,  under  stat.  5  &  6  Wm.  4,  c  50,  s.  95,  made  an  order 
that  the  costs  were  to  be  paid  by  the  parish,  but  did  not  insert  therein  the 
amount  of  the  costs,  nor  ascertain  nor  fix  the  amount  either  then  or  at  any 
subsequent  time ;  the  Court  of  B.  R.  refused  to  enforce  such  an  order  by 
mandamus  (6),  and  stated,  that  it  would  not  call  upon  a  party  to  pay  costs 
"  generally  ;**  that  the  amount  must  be  properly  ascertained  and  inserted, 
because  the  writ  must  follow  the  rule,  and  if  that  be  general,  the  defendant 
cannot  know  how  he  is  to  perform  it,  that  is,  bow  much  he  is  to  pay. 

(»)  R.  V.  St.  Katherine  Dock,  4  B.  &  Ad.  («)  R.  v.  Mtrtin,  1  D.  &  M.  386.    8.  C 

360.    8.  C.  1  N.  &  M.  121,  cited  in  R.  f».  3  Q.  B.  1037,  n.  (a).    See  tit  «*Q«iiJicr 

Clark,  1  D.  &  M.  690.    a  C.  5  Q.  B.  887.  &«f«mt,"  (/wftcw).    Aa  to  the  indemnity 

See  tit  **  Company.**  for  any  act  done  under  the  anthority  of  a 

(e)  R.  V,  Cambridge  (Mayor),  14  L.  J.,  mandamus,  see  stat  6  &  7  Vict  c  67,  s.  3, 

N.  S.  82,  Q.  B.     See  pott,  tit  "  Co$U.**  App. 

(w)  AnU,  pp.  18—23.    R.  v.  Jeyes,  6  N.  (a)  R.  e.  Hants  (J.),  1  B.  &  Ad.  654, 

&  M.  101.     a  C.  3  A.  &  E.  416.    See  tits.  658.  See  tits.«Owi«e«io»,««amrff  Infkrur/* 

«  Cotmty,**  (  TVeowrw),  «•  Office,**  (  MtnisUrial  (Judgment,  ExeetUion,  fipc  ) 

Inferior).  (h)  See  ante,  p.  27.     R.  e.  Clark,  1  D.  & 

(x)  R.  e.  Nottingham  Old  Waterworks,  6  M.  687.    a  C.  5  Q.  B.  887 ;  it  was  said  in 

A.&  E.355.    S.  C.  1  N.  &  P.  480.    See  '  this  case,  that  it  was  not  dear  that  a  manda- 

ante,  pp.  18—23.  nms  would  be  the  proper  remedy.    R.  »• 

(y)  R.  e.  London  RaUway,  15  L.  J.,  N.  8.  London  Railway,  15  L.  J.,  N.  &  42,  Q.  B. 

42,Q.R     aC.3D.&L.399.  a  C.  3  D.  &  L.  399. 
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Counclllob;  Councilman].  Common  or  Town.— The  writ  lies  for  the 
office  of  common  councilman  (c),  because  it  is  an  office  which  concerns 
public  government  {d)  ;  but  the  officer  has  no  freehold  in  his  office  as  an 
alderman  has  (e). 

This  subject  is  arranged  as  foUows  :2— 


Ck>1TKCIIJlAll,  &C. 

CoimcixMAN,  &c. — Dutiesy 

ire. 

-  101 

Election 

- 

m 

-    99 

Return 

-   101 

AdmUnon 

« 

- 

-  100 

Restoration 

.  101 

Returns 

. 

- 

-  100 

Form  of  Writ 

.  101 

AdmMonand 

sweortng' 

in 

-  100 

Returns 

-  101 

Returns 

- 

. 

-  100 

Removal 

-  102 

].    ElecHan. — The  writ  lies  to  command  the  holding  of  a  general 

assembly  of  aldermen  and  common  councilmen,  to  proceed  to  their  election 
in  pursuance  of  an  act  of  Parliament  or  charter  (/).  But  not  if  there  be  no 
vacancy,  or  a  disputed  one,  or  the  office  be  de  facto  full  upon  an  election 
not  merely  colorable.  Thus,  where  a  town  councillor,  elected  under  stat. 
5  &  6  Wm.  4,  c.  76,  had  had,  during  his  term  of  office,  his  name  expunged 
from  the  burgess  roll  by  the  overseers,  for  alleged  nonpayment  of  rates,  but 
continued  to  exercise  his  office ;  the  Court  refused,  on  affidavit  of  those 
iacts,  and  of  the  alleged  default,  to  issue  a  mandamus  to  the  mayor  or 
aldermen  of  the  ward  to  proceed  to  a  new  election,  because  the  vacancy 
should  have  been  first  ascertained  and  adjudged  by  judgment  on  a  quo 
warranto  information  {g).  For  where  a  councillor's  name  has  been  thus 
expunged,  quo  warranto  is  the  only  proper  mode  whereby  to  try  his  title  to 
the  office,  and  not  a  mandamus  to  command  the  mayor  to  hold  a  fresh 
election  (A).  But  if  a  councillor  be  ousted,  and  another  elected  in  his  stead, 
and  such  election  be  merely  colorable,  and  therefore  void,  the  Court  will 
grant  a  mandamus  to  permit  the  ousted  party  to  exercise  his  office,  but  not 


(e)  Estwick*!  case,  Sty.  S2,  cited  in 
Stamp's  case,  Raym.  12 ;  2  Roll.  456, 1.  35 ; 
Com.  Dig.  tit.  <•  Man.**  (A).  And  see  stats. 
11  Geo.  1,  c.  4,  and  1  Vict  c.  78,  s.  26, 
App. 

((f)  R.  9.  Physicians  (College),  2  Show. 
178,  per  Pemberton,  C.  J.  See  tit.  «  Office/* 
iPub&e). 

(e)  5  Mod.  11,  per  Eyre,  J.  See  tits. 
••  Alderman,**  " Office,"  (i^WcAoW). 

(/)  See  anU,  p.  11.  R.  v.  Chester 
(liayor),  1  M.  &  a  101.  See  R.  v.  Salway, 
9  B.  &  C.  432,  435.  R.  v.  Phippen,  7  A.  & 
E.  965.  S.  C.  nam.  R.  v.  Ricketts,  3  N.  & 
p.  151.  S.  C.  2  Jut.  966.  See  tits.  "Cor* 
pcnUion  Munieipal,"  ( Dvtiee,  i^a,),  "Courtt 
Infmor,**(HoUing,  ^.),  *•  Office,**  lEUdion), 

Before  application  is  made  for  the  writ  it 


would  be  well,  if  it  be  intended  to  proceed 
under  sUt.  6  &  7  Vict  c.  89,  App.,  to  see 
that  all  the  requisitions  of  such  statute  have 
been  fully  observed. 

(g)  See  ante,  pp.  26,  27  ;  7  A.  &  R  966, 
etipra.  R.  v.  Oxford  (Mayor),  6  A.  &  £. 
349.  a  C.  1  N.  &  P.  474.  R.  v.  Win- 
chester (Mayor),  7  A.  &  E.  215.  S.  C.  2 
N.&P.274;  W.W.&D.  526;  lJnp.738. 
R.  V.  Birmingham  (Rector  of),  7  A.  &  E. 
255.  R.  e.  Derby  (Councillors).  7  A  &  E. 
419.  a  C.  2  N.  &  P.  589.  S.  C.  W.  W. 
&  D.  671.  See  tits.  "Burmese  Roll;*  «  Office,** 
{Election), 

(A)  R.  V.  Ricketts,  3  N.  &  P.  151.  R.  v. 
Winchester,  eupra.  R.  v,  Oxford  (Mayor), 
1  N.  &  P.  474.  S.  C.  6  A.  &  E.  349.  See 
ante,  p.  26. 
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to  restore  him  to  it.  But  if  such  ouster  and  election  be  iHrndfide^  the  Court 
will  not  grant  a  mandamus  in  favor  of  the  party  displaced,  the  proper  pro- 
ceeding being,  as  before  stated,  by  quo  warranto  against  the  party  holdbg 
the  office  de  facto  (t). 

The  writ  lies,  however,  to  command  a  town  clerk  to  allow  inspection  of 
the  voting  papers  delivered  at  the  election  of  councillors,  under  stat. 
5  &  6  Wm.  4,  c.  76,  and  to  make  extracts  therefrom  (j). 

].     Admission. — The  writ  also  lies  to  command  an  admission  into  the 

office  of  common  or  town  councilman,  and  to  vote  therein  {k).  But  not  if 
there  be  no  vacancy  in  the  office,  or  a  disputed  one,  or  the  office  is  de  facto 
full  on  an  election  not  colorable  (/). 

.     Returns. — A  return  to  such  a  mandamus  may  traverse  all  or  any 

of  the  suggestions  for  the  writ,  as  that  the  prosecutor  was  not  a  burgess,  that 
he  was  not  eligible  to  the  office  of  common  councilman,  that  he  was  not 
elected,  &c.  &c. ;  and  such  returns  have  been  held  not  to  be  inconsistent, 
and  therefore  good,  if  pleaded  together  (i»).  But  a  return  that  the  prose- 
cutor was  not  duly  elected  a  common  councilman  of  London,  because  those 
who  voted  for  him  had  not  paid  the  orphan  tax  in  pursuance  of  stat 

5  &  6  Wm.  &  M.  c.  10,  is  bad,  because  a  freeman  of  London  is  not 
deprived  of  his  right  of  voting  for  a  common  councilman  by  not  having  pud 
such  tax,  if  it  be  not  demanded  of  him  (n). 

].     Admission  and  Swearing  in. — The  writ  has  also  been  granted 

to  command  the  admission  and  swearing  in  of  a  common  councilman,  duly 
elected  (p\  And  also  to  command  the  administering  of  the  solemn 
declaration  required  by  statute,  in  order  to  qualify  for  the  office  (jj). 

.    Returns, — It  was  formerly  held  to  be  a  good  return  to  a  mandamus 

to  swear  in,  &c.,  that  the  prosecutor  had  not  taken  the  necessary  oaths 
pursuant  to  stat.  23  Car.  2  (q). 

(t)  See<mte,p.26.  R.  v.  Oxford  (Mayor).      **  Bttum,*"  (Trmene). 

6  A.  &  £.  349.  &  C.  1  N.  &  P.  474.  R.  (m)  WaMen  v.  Rous,  7  Mod.  323.  See 
V.  Colchester  (Biayor),  2  T.  R.  259.     R.  v.      poti,  tit  **  Return^**  (Certtdniy). 

Beedle,  3  A.  &  £.  467.  Andsee  7  A.  &  E.  (o)  Anon.,  2  Bam.  24.    Gay  e.  Cross,  7 

257,  421,  nqtra.  See  tit.  <*  Qfice/*  (  Bleetum).  Mod.  37,  and  oases  there  cited.    Warden  e. 

(J)  R.  9.  Aniold,  6  N.  &  M.  152.    See  Rous,  7  Mod.  323.     R.  v.  Love,  12  Mod. 

tits.  •*  i^eeoKiKf,"  *'Bo6kB,  Jv..**  ••Corporatiom  601.    Fludier  9.  Lombe,  Cas.  t  Hard.  307. 

Municipal;*  (Impeetitm),  "Manors  {JRoBi  Bac.  Abr.  dt.  «  Mam."  (C.)    See  tits.  «i«. 

IfupeetioH,)  "Vote.**  dernum^*  ** Office,"    (AdmiMtion)  {^oearimg 

(A)  See  R.  e.  Dublin  (Dean),  Stra.  539,  in),  "Town  Oerk." 

per  Eyre,  J.     R.  v.  Cambridge  (Mayor),  2  (p)  R.  v.  Derby  (Councillors),  7  A.  & 

T.  R.  456.    R.  V.  Winchester  (Biayor),  7  E.  419.    8.  C.  2  N.  &  P.  589.     S.  C.  W. 

A  &  R  215.    &  C.  2  N.  &  P.  274.    R.  v.  W.  &  D.  671.    See  tit  *' College:*  (  Oatka), 

Leeds  (Mayor),  7  A.  &  E.  963.    S.  C.  3  andpofl.tit  **  Office,"  {Rewioraiion  lUtnrua). 

N.  &  P.  145.     S.  C.  10  L.  J.,  N.  S.  1 12,  (q)  12  Mod.  601,  $upm.    R.  «.  Slatford, 

Q.  B.  5  Mod.  317.    R.  e.  Oxford  (Mayor),  2  Salk. 

(/)  See  ante,  p.  26 ;  7  A.  &  E.  215,  nqmt,  429.     R.  «.  St  John's  Coll.,  4  Mod.  233. 

?rhere  see  other  cases.     See  enpra,  Eleetion,  See  tiU.  **Collepe,"  (  Oaihs),  **  Office,**  (Bcb- 

and  tit  **  Office,"  {Admistion).  ionUion  Return  Oatke.) 

(m)  2  T.  R.  456,  aupra.     See  post,  tit 
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].     IhitieSy  S^. — The  writ  lies  also  to  commaDd  the  reception,  &c.  at 

a  corporate  meeting  of  the  council,  of  the  vote  of  one  who  has  been  duly 
elected  councillor,  and  who  is  duly  qualified  for  and  has  accepted  such 
office  ;  and  also  to  permit  him  in  other  respects  to  exercise  such  office  (r). 

So  the  writ  has  been  granted  to  command  i  freeman  to  take  upon  himself 
the  office  of  common  councilman,  although  he  had  not  taken  the  Sacrament 
within  a  year  before  his  election  («). 

.     Return. — A  return  of  a  bye-law  that  persons  who  refuse  to  fill 

the  office  become  subject  to  the  payment  of  a  fine  certain,  and  that  the 
defendant  had  paid  the  fine ;  is  bad,  if  it  do  not  state  such  payment  to  be 
in  lieu  of  service  {t). 

].     RestoroHon. — The  writ  lies  to  command  a  restitution  to  the 

office  and  privileges  of  a  common  councilman  or  councillor,  if  unlawfully 
deprived  («).  But  if  the  applicant  be  merely  suspended  from  his  office,  the 
Court  will  not,  it  seems,  grant  a  mandamus  to  restore  him  {v), 

.     Farm  of  Writ, — The   restitution  of  one  person  only  must   be 

sought  by  the  same  writ,  unless  the  two  or  more  make  but  one  officer. 
Thus,  in  a  case  where  nine  were  sought  to  be  restored  by  the  same  writ. 
Holt,  C.  J.,  in  quashing  the  writ,  said,  ''the  amotion  of  one  is  not  the 
amotion  of  another,  their  interests  are  several,  and  they  may  have  been 
removed  for  several  different  causes,  one  for  one  fault,  and  another  for 
another"  (ir). 

.     Returns. — The  return  of  a  custom  to  remove  ad  libitum  is  good, 

because  the  office  of  councillor,  unlike  that  of  alderman,  is  merely  collateral 
to  the  corporation ;  such  custom  however  must  be  returned  with  certainty  (x). 

(rj  R.   V.    Leeds  (Mayor),  11  A.  &  B.  S.  C.  Holt,  438,  and    cases   there  cited. 

612;  5  Jur.  548.    And  see  stats.  11  Geo.  1,  Warren's  case,  2  Rolle,  112.    S.  C.  Cro. 

c.  4,  and  1  Vict.  c.    78,  s.  26.    See  tits.  Jac.  540,  and  cases  there  cited ;  also  cited  in 

"^Uerman,"(DnHe$,(fe.)**CorporatUmMu~  note  to  Middleton»s  case  in  Dyer,  332  6.    R. 

m'c^r  ilhiHes),  ''FoU."  „.  Tyther,  2  Keb.  250.    William's  case,  2 

(«)  See  ante,  p.  12.    R.  v.  Walker,  6  M.  Keb.  558.    Earle's  case,  Carth.  173.     R.  ». 

&  SL  277.    R.  V.  Bower,  1  B.  &  C.  585.  Chichester  (Mayor),  1  Show.  273,  and  cases 

S.  C.  2  D.  &  R.  842.    See  tits.  «  Alderman^*  there  cited.    R.  v.  Oxford  (Mayor).  6  A.  & 

(2>iiltes),  "Corporation  MuMeipal,** {Duties),  E.  349.     &  C.  !  N.  &  P.  474.    See  Cowp. 

^'Offiet."  {Enforcing  Dutiet),  502;  2  T.   R.  641,  660.    Trem.  PI.  Cor. 

(0  1  R  &  C.  585.    S.  C.  2  D.  &  R.  842,  506,  where  see  form  of  writ.  See  tit  "  Office^' 

snpra.     See  tits.    ** Corporation  Municipal,**  {RutoraHon). 

{Bye^kop),  «  neium,"  {  Certainty).  (v)  R.  v.  Tyther,  2  Keb.  260.     But  sec 

(«)  Estwick's  case,  Sty.  32,  (this  was  a  tit.  **  Office,**  {  Sutpension). 
writ  of  restitution,  anie,  p.  3).  Jaye's  case,  (w)  Anon.,  2  Salk.  436,  19,  and  cases 
1  Vent,  302.  S.  C.  3  Keb.  714.  R.  v.  cited.  R.  9.  Chester  (Mayor),  Comb.  308. 
Raines,  3  Salk.  233,  234,  16.  R.  v.  Liyer-  S.  C.  5  Mod.  11.  See  post,  tit.  ^^JTrit,** 
pool  (Mayor).  Burr.  723.  approved  in  R.  v.  {Mandatory  aause). 
London  (Mayor),  2  T.  R.  181.  Anon.,  2  (r)  2  Salk.  430,  svpra,^  and  cases  there 
Salk.  436,19.  R.  ».  Coventry  (Mayor),  2  cited.  Warren's  Tease,  2  Roll.  112.  S.  C 
Salk.  430.  S.  C.  Ld.  Raym.  391.  Bret's  case,  Cro.  Jac.  540.  alsofcited  in  note'to  Middle- 
Comb.  214.  R.  r.  Chester  (Mayor),  Comb,  ton's  case,  2  Dyer,  332  b,  Dighton's  case,  1 
307.     S.  C.  5  Mod.  10.    &  C.  3  Salk.  230.  Vent.  77,  82 ;  5  Mod.  1 1.  per  Eyre,  J.   See 
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But  a  return  that  the  prosecutor  had  spoken  scandalous  words  of  the 
mayor,  &c.,  is  bad,  unless  the  words  so  spoken  had  relation  to  the  duty,  &c. 
of  such  officer:  Lord  Hale  required  returns  of  this  nature  to  be  sworn, 
which  was  the  course  pursued  in  MeddUcofs  case  (y).  So  a  return  that  the 
common  councilmen  should  be  chosen  yearly^  and  that  before  the  coming  of 
the  writ  they  had  been  so  chosen,  had  continued  for  a  year,  and  had  been 
afterwards  duly  amoved  from  their  offices  by  the  election  of  others,  is  bad 
for  uncertainty  ;  for  it  should  have  shewn  the  time  when  they  were  elected, 
in  order  that  the  Court  might  see  that  such  officers  had  not  been  amoved 
before  the  year  expired  {z). 

"].     Removal, — The  writ   does  not  lie   to  command  a  municipal 

corporation  to  assemble  and  consider  the  propriety  of  removing  certain 
persons  by  name  from  the  office  of  councillor,  if  there  be  vested  in  such 
corporation  a  discretionary  and  not  a  compulsory  power  of  amotion ;  because 
in  such  case  the  Court  of  B.  R.  has  no  jurisdiction,  unless  the  corporation 
be  misgoverned  (a). 

County].     This  subject  is  arranged  as  follows : — 


County. 

County. — Appeal 

- 

-     103 

Accounts,  Books,  ^c,  delivery    102 

Treasurer     - 

- 

-     103 

Inspection          -            -     102 

Election 

- 

-     103 

Rate             -            .            -108 

Duties 

- 

.     103 

'],  Accounts,  Books,  4«.,  Delivery,  ifc. — The  writ  will  be  granted  to 

command  a  county  treasurer  to  deposit  with  the  clerk  of  the  peace,  in 
pursuance  of  stat.- 12  Geo.  2,  c.  29,  certain  books,  containing  entries  of  the 
county  expenditure,  notwithstanding  that  the  receipts,  tradesmen's  bills, 
gaoler's  accounts,  and  copies  of  the  county  rate,  had  previously  been  deposited 
with  the  clerk  of  the  peace,  and  also  that  the  books  contain  the  discharges 
of  the  treasurer  and  ex-treasurer  by  the  justices  in  sessions;  provided  the 
sessions  be  party  to  such  illegal  detention  by  the  treasurer,  by  refusing  to 
interfere  (6),  because  thereby  the  public  are  kept  from  .that  to  which  they 
have  a  right. 

^].    Inspection,  ^c, — The  writ  has  been  granted  to  allow  an  inspection 


tit.  "  Aldermanr  "Custom,"  « Ojfict,"  (  Witt),  (Mayor),  5  D.  &  R.  481.  R.  e.  Wert  Looe, 

**7hwn  derk.*"  6  D.  &  R.  414.     And  see  4  D.  &  R.  767. 

(y)  Jay's  case,   1   Vent.   302.     S.  C.  3  See  tits.  "Alderman^*  (Renutwd),  **Ojglca,'* 

Keb.  714.     R.  e.  Raines.  3  Salk.  233,  16.  (JUmovtd), 

R.  V.  Rogen,  2  Salk.  425,  426.    See  tits.  (b)  Ante,  p.  27.    R.  v.  Payn,  1  N.  &  P. 

'*Aldermanr    iRegtoration    Return    Libd),  524.     a  C.  6  A.  &  E.  392.     S.  C.  W.  W. 

**Officer{Re8ioratiom  Return  Ltbei).  &  D.  142;  1  Jur.  54.     S.  C.  3   P.  &  D. 

(«)  R.  r.  Chester  (City),  5  Mod.  10,  and  623.    &  C.  11   A.  &  E.  955.     See  tits. 

cases  there  cited.    See  post,  tit.  "Return,**  •' Accounts,**     **Book»,  jpt-/*     "CbrTiorafios 

(  Certainty).  Municipal,**  ( Intigniu),  "  Afanor**  (  RoBe).] 


(a)  Ante,  p.  12,   13,  &c.     R.  v.  Totness 
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of  coQDty  accounts  (c) ;  but  not  till  after  application  for  such  inspection  has 
been  demanded  of,  and  rdused  by  the  justices  assembled  in  Quarter 
Sessions  (d). 

Ji,    Bate. — It  would  seem  that  the  ¥rrit  lies  to  command  the  making 

of  a  county  rate :  but  not  to  command  justices  to  make  a  rate  to  reimburse 
two  of  the  inhabitants  their  charges,  in  defence  of  an  indictment  for  not 
repairing  a  bridge  (e). 

The  writ  lies  also  to  command  the  Court  of  Quarter  Sessions  to  make  an 
order  for  a  petty  constable  of  a  division  to  levy  a  certain  sum,  by  rate,  upon 
the  owners  and  occupiers  of  property  within  the  division,  liable  to  be  rated 
for  the  relief  of  the  poor,  for  the  purpose  of  reimbursing  bim  the  money 
which  he  had  paid  for  the  proportion  of  the  sud  division  towards  the  county 
nite(/). 

"].    BaUy  Appeal. — The  writ  lies  to  command  the  Court  of  Quarter 

Sessions  to  enter  continuances  and  hear  an  appeal  against  a  county  rate  {g). 
So  it  lies  to  command  a  recorder  to  enter  continuances  and  hear  an  appeal 
against  a  rate  in  the  nature  of  a  county  rate  {h). 

].     Treasurer^  Election. — The  writ  lies  to  command  the  Court  of 

Quarter  Sessions  to  elect  a  county  treasurer,  both  though  there  be  an 
absolute  vacancy,  or  the  office  be  full  by  a  void  election  (t). 

"].     Treasurer y  Duties^  8^c. — The  writ  of  mandamus  will  not,    in 

general,  lie  against  a  county  treasurer,  as  such,  both  because  he  is  a 
ministerial  officer,  the  servant  of,  and  amenable  to  the  justices,  whose 
commands  he  should  not  resist,  and  also  that  the  specific  legal  proceeding 
applicable  to  him,  on  his  default,  &c.,  in  his  official  duties,  is  an  indictment, 
which  being  the  ordinary  remedy,  must  be  followed  {j).  Thus,  the  writ 
does  not  lie  tq  command  a  county  treasurer   to  pay  the  keeper  of  the 

(e)  B«B.   Abr.  tit.  •'Ifoii.'*  (D).     See  100.    B.  v.  BockiogbtiiMb.  (J.)>  7  B.  &  C. 

tita.  ^^Aetmmt9^  Sook*,^.,**  **  M/mor  Aob.'*  3.     B.  «.  WertmoreUnd  (J.)>  10  B.  &  C. 

and  pott,  tit.  ""AppHeaiumJ*    B.  v.  Notting-  226»  and  see  1 0  B.  &  C.  792.     R.  v.  York 

ham  (J.),  3  A.  &  E.  600.    8.  C.  5  N.  &  (J.),  2  B.  &  C.  771.    R.  •.  Surrey  (J.).  5 

M.  161,  citing  R.  v.  Leicester,  7  D.  &  B.  A.  &  £.  701.    See  tit  '•QwtrUr  Sunow," 

370.    &  C.  4  B.  &  C.  891,  but  which  was  (Appeal) 

much  shaken  by  B.  v.  8t  Marylebone,  6  N.  (A)  B.  o.  Stamford  (Becorder),  1  P.  &  D. 

&  M.  600,  and  orermled  by  B.  v.  Staflfordsh.  72.    See  tit.  "Recorder.** 
(J.),  1  N.  fit  P.  277.    S.  C.  6  A.  &  E.  84,  (i)  R.  o.  Herefordsh.  (J.),  1  Chitt.  700. 

where  see  form  of  writ  and  return.    And  see  See  tit.  "  Office'*  ( EUetion). 
5  A.  &  £.  276.  (j)  Ante,  p.  24.    B.  v.  Payn,  1  N.  &  P. 

(rf)  B.  V.  Leicester  (J.),  7  D.  &  B.  373,  628.    S.  C.  6  A.  &  E.  392.    B.  9.  Jeyes, 

n.(a);  7D.&B.708,S.C.  6N.  &M.10L     S.  C.  3  A.  &  E.  416,  422, 

(e)  Anon.    Stra.    63.    Com.    Dig.    tit  424.    S.  C.  1  H.  &  W.  325.    R.  v-  Shaw, 

-  Mom.**  (B.)    See  tits.  •*  Borough**  ( Bate),  5  T.  B.  549,  which  b  a  very  early,  if  not  the 

««  Ckeaxk**  (Bate),  «*  Highway**  ( Bate),  "Po-  earliest,  case  of  a  mandamus  against  a  trea- 

ruk"*  (BaU\  "  Ptior**  ( BaU).  surer.     B.  •.  Bristow.  6  T.  R.  168.     B.  v. 

if)  B.  V.  West  Biding,  12  East    116.  Surrey  (Treasurer),    1   Chit.   660.     B.    e. 

See  tito.  "  Quarter  Seetione,**  **  Coiuiabk,*'  Johnson,  4  M.  &  S.  616.  See  tits.  *'  Newgate,** 

(g)  B.  V.  Middlesex  (J.),  1  P.  &  D.  402.  "  Office,**  {Inferior  Officer). 
S.  a9A.&E.640.    8.  C.2W.W.&H. 
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county  gaol  the  salary  granted  to  him  by  the  sessions,  the  remedy  being  by 
indictment  (k).  This  doctrine  has  been  soundly  established  by  a  recent 
case,  in  which  the  Court  of  B.  R.  refused  to  direct  a  county  treasurer,  by 
mandamus,  to  pay  a  prosecutor's  costs,  ordered  by  a  Judge  of  assize,  under 
Stat.  7  Geo.  4,  c.  64,  ss.  23,  24  ; '  Lord  Denman,  in  giving  judgment,  said, 
that  the  first  question  was,  whether  the  Court  should  interfere  by  mandamus, 
"  in  the  case  of  an  inferior  officer,  amenable  to  others,"  and  he  pointed  out 
that  in  B.  v.  Bristatv^  supra,  which  was  also  the  case  of  a  county  treasurer. 
Lord  Kenyon  had  objected  to  descending  too  low,  and  put,  as  an  instance, 
the  case  of  a  constable.  Littledale,  J.,  in  the  same  case,  also  pointed  out 
the  distinction  between  "  a  servant  to  the  magistrates,  and  a  principal,  who 
pays  over  in  his  public  capacity"  (/).  If,  also,  any  public  officer  refuse  to 
execute  any  order  received  by  him  from  his  superior,  or  any  competent 
authority,  who,  upon  such  refusal,  may  punish  him  by  indictment  for  such 
disobedience,  the  Court  will  not  proceed  by  mandamus  against  such  officer, 
but  leave  the  applicant  to  such  remedy,  not  altogether  because  the  officer  is 
too  low  in  degree,  but  because  he  has  received  an  order  from  competent 
authority,  which  can  enforce  a  fulfilment  of  its  commands  (m). 

Notwithstanding  the  Court  has  always  refused  to  place  itself  in  the 
situation  of  the  magistrates  in  order  to  make  their  officer  perform  his  duty ; 
yet,  if  both  the  magistrates  and  the  officer  refuse  to  act,  &c.,  the  result  of 
which  is,  that  the  public  are  kept  from  that  to  which  they  have  a  right,  in 
such  case  the  Court  will  interfere  (n). 

County  Coubt.]     See  tit.  Courty  Inferior. 

County  Rate].     See  tit.  County  (Rate.) 

Court,  Inn  op].    See  titles  Advocate  of  Doctors'  Commons ;  Inn  of  Court, 

Courts],  The  Court  will  not  grant  the  writ  to  any  inferior  Court,  of 
competent  jurisdiction,  where  there  has  been  no  defect  of  justice  (o). 

(A)  6  T.  R.  168 ;  6  A.  &  E.  397,  400.  524,  ntpra,  and  SQe  tupra,  "  Accountf.'' 

&  O.  1  N.  &  P.  524;  3  A.  &  E.  419.  S.C.  (o)  Ante,  p.  10  j    Gude'8   Cr.  Pr.  180  ; 

5  N.  &  M.  101,  supra.  Anon.  2  Bam.  441.  See  tits.  "  Manor*\Lett), 

(0  R.  V.  Jeyes,  «iipra.  "  QuarUr  Seinoru,"  <*  Courts,  Inferior.'* 

(m)  6  A.  &  E.  401,  per  Coleridge,  J.  As  to  LU  pendens,  see  ante,  p.  23,  and  tits. 

See  tits.  «*  Court,  Inferior'*  {Judgment  Execw-  "  Administration'*  {Lettert),  "  Churckwardar 

tion),  "  Custos  Breoitanr  (  Restoration),  «  WiW*  (  Return  Us  pendent, ) 

(»}  6  A.  &  E.  392.     S.  C.  1  N.  &  P.  . 
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This  subject  has  been  thus  arranged:  First,  as  to  the  several  Courts 
Inferior,  and  what  has  been  required  of  them ;  and,  Secondly,  of  Courts 
Superior. 


1st.  GousTs,  Infsbiob  - 
JurU^ictumofB.  R.  - 
IM  of  Courts 

Admiralty 

Canterbury 

Chester 

Colchester 

County 

Delegates 

Ecclesiastical 

Havering  Cow%  Essex 

Lord  Mayor*  s 

Manor 

Marshalsea 


Palace 

Petty  Sessions 
Quarter  Sessions 
Readings  Court  of 
Requests 

Steward 

Clerk  of  Papers 
Revising  Barrister 
Saint  Martiu'le'Orand 
Sheriffs 
Southwark 
Spiritual  Courts 
Stannaries*  Court 


105 
105 
106 
106 
106 
106 
106 
106 
107 
107 
107 
107 
107 
107 
107 
107 
107 
107 
107 
107 
107 
107 
107 
107 
107 
107 
107 
108 


CouBTS,  Intebioe. 

Stepney  Court  -  -  108 

Thames  Conservancy  -  108 

Tolzey  -  -  -  108 

As  to  what  has  been  required  of 

Inferior  Courts     -  -  108 

Holding  Courts         -  -  108 

Returns  -  -  109 

Jury  -  -  -  109 

ToU  -  -  -  109 

Plaint  -  -  -  109 

To  proceed,^,         -  -  109 

Hearing       -  •  -  -  109 

Appeal  -  -  -  109 

Case  -  .  -  109 

Rehearing     -  -  -  110 

New  Trial  -  -  110 

Judgment  and  Execution  -  110 

Review  of  Judgment  -  111 

Records^  Sf^.^  Copies  -  111 

Alteration     -     -  -  111 

Application         -  -  112 

Form  of  Writ  -  112 

2nd.  Courts^  Superior      -  -  112 

Queen^s  Bench  -  -  112 

Common  Pleas  -  -  112 

Judicial   Committee  of  Privy 

CouncQ     -  -  -  112 


1st.  CouBTS  Infebiob].  Jurisdiction  of  B,  B. — As  the  Court  of  B.  R. 
has  general  jurisdiction  and  superintendency  over  all  inferior  Courts,  whether 
civil  or  criminal,  so  it  has  the  power  to  compel  them  to  do  any  act,  which 
by  law  they  should  do,  whether  the  obligation  arise  from  a  charter,  subsist 
by  custom,  or  be  created  by  act  of  Parliament :  also  to  command  them  to 
execute  faithfully  all  powers  with  which  they  are  clothed,  whenever  the 
same  are  either  denied,  or  delayed,  and  to  restrain  them  from  intermeddling 
where  they  have  no  jurisdiction  (j^).  Such  a  writ  does  not,  however,  lie  to 
the  Superior  Courts  {q). 


(p)  3  Bl.  Com.  110;  Bac.  Abr.  tit. 
**Mam.**  (D.),(E.);  Sty.  7,  8;  Lev.  186; 
Comb.  158,  450.  Dr.  Walker's  case,  Cas.  t 
Ld.  Hard.  214.  St  Balaunce^B  case,  Palm. 
50.  S.  C.  2  Roll.  106.  R.  r.  Surrey  (J.). 
2  Bam.  410.  R.  v.  Hewes,  3  A.  &  E  730. 
per  Littledalc,  J.    R.  9.    Surrey   (J.),  2 


Show.  74.  Brooke  o.  Ewen,  Stra.  113. 
Eldridge  «.  Fletcher,  3  d!  588;  1  W.  Bl. 
640;  Stra.  552.    See  tit  *•  Pbrtreete.*' 

(q)  Ante,  p.  11;  Vem.  175;  Bac.  Abr. 
tit.  "  Afo»."  (D.),  (E. )  See  pott,  "  Court*'* 
(  Superior),  Bnd  sec  tils.  '*Act  of  Parliament.** 
*' Charters.** 


'    ] 
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Wherever  there  is  a  particular  jurisdiction^  created  by  act  of  ParHameiit, 
the  Court  of  B.  R.  may  command  the  execution  thereof  by  mandamus>  and 
remove  their  proceedings  by  certiorari,  to  see  whether  they  have  observed 
their  authority  (r) ;  because  it  is  the  duty  of  such  Court  to  correct  the 
errors  of  inferior  jurisdictions,  and  to  grant  a  mandamus  in  all  cases  to 
which  such  writ  is  applicable,  in  order  to  prevent  a  failure  of  justice,  or  a 
public  inconvenience  by  a  defect  thereof  («),  when  it  is  suspected,  on  strong 
grounds,  that  injustice  has  been  done  below  (^) ;  therefore,  before  the  peremp- 
tory writ  will  be  granted,  manifest  injustice  must  be  shewn ;  thus  as  that  cannot 
be  assigned  for  error,  which  is  for  the  advantage  of  him  who  seeks  to  bring 
it  («) ;  so  in  order  to  support  a  mandamus,  there  must  be  an  absolute 
defect  of  justice  as  respects  the  prosecutor  {v).  So  the  writ  will  not  be 
granted  to  command  an  inferior  jurisdiction  to  give  effect  to  or  sanction  that 
which,  though  in  part  valid,  confers  a  power  to  commit  an  illegality  (w). 

But  though  the  writ  be  daily  awarded  to  Judges  of  inferior  Courts,  to  give 
judgment,  or  to  proceed  in  the  execution  of  their  authority,  yet  it  is  never 
granted  to  aid  a  jurisdiction,  but  only  to  enforce  the  execution  of  it ;  for  it 
is  not  grantable  where  there  is  a  specific  legal  remedy  {x).  Thus,  the  writ 
will  not  be  granted  to  compel  obedience  to  an  order  of  sessions  (y),  because 
the  proper  remedy  is  by  indictment. 

The  following  is  an  alphaheUcal  list  of  the  Courts  Inferior  in  respect  of 
which  the  writ  of  mandamus  has  either  been  granted  or  denied : — 

"] .     Admiralty. — The  Court  of  B.  R.  has  refused  to  award  a  mandamus 

to  the  Judge  of  the  Admiralty  Court,  to  grant  a  monition  as  to  a  prize, 
because  it  is  presumed  the  Judge  will  do  right  (z), 

"},     Canterbury  Corporation,     See  tit.  Attorney, 

— *].     Chester  Palatinate,     See  tit.  Attorney. 

"],     Colchester.     See  tit.  Attorney. 

].     County. — The  writ  has  been  granted  to  command  the  sheriff  to 

enter  a  plaint  in  the  County  Court,  but  not  a  plaint  in  replevin  for  damage 
feasant  (a).  So  it  lies  to  command  it  to  issue  execution  on  a  judgment  by 
default,  committed  by  the  defendant,  but  not  after  the  judgment  has  been 
set  aside,  though  not  at  the  instance  of  the  parties,  if  it  were  so  set  aside 
before  the  rule  for  the  mandamus  was  obtained  (b), 

(r)  R.  9.    Glamorgansh.    (Inhabs.).   12  15L.  J.,  N.  S.301.  Q.  B. 

Mod.  403.     See  tits.  **j4eU  of  ParUametU,''  (x)  Ante,  p.  23  ;  Bac.  Abr.  tit.  "  Aftm." 

••  Commiuumen,**  "Certiorari."  (D.)    See  tit.  "  Oowpawy"  (Exeeutiam). 

(•)  Anit,  pp.  10,  11.    R.  9.  Carmarthen  (y)  Ante,  p.  24.     R.  «.  Bristow,  6  T.  B. 

(Mayor),  1  M.  &  S.  696.  168.   See  tit.  •<  Coumty"  (  Dretuwrer). 

(0  See  poet,   tit.   "AppUeation."    R.   o.  (z)  AtUe,  p.  105.    Sajrer  v,  Newtoa,  T., 

Cambridge  (U.)*  6  T.  R.  104,  per  Kenyon,  1  Geo.  2,  cited  in  Dr.  Walker's  ease,  Cas.  t 

C.  J.,  citing  Dr.  Bentley's  case,  3  A.  &  E.  Hard.    217.     See    tit    «  Court,    Smperior'' 

730,  eupra,  per  littledale,  J.;  Com.  Dig.  (  Qmeen*s  Beneh).     See  poet,  p.  112. 

tit  •«  Man.**  (A.)  (a)  Ex  parte  Boyle,  2  D.  &  R  13,  14. 

r»)  5  Rep.  39 ;  2  Saund.  46 ;  2  Sid.  40.  See  infra,  «<  Plaint,**  and  see  tit  *«  Cbtmfy." 

(e)  6  T.  R  110,  evpra,  per  Ashhuist,  J.  (6)  Eldridge  o.  Fletcher,  3  D.  588.    See 

(w)  Ante,^.  16,  n.  (»).    R.  v.  Conyen,  infra,  **  JudgmeiU  Bxeeutton,** 
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].     DelegtUes. — The  writ  does  not  lie  to  command  the  Court  of 

Del^;ates  to  admit  allegations  (c). 

].     Ecclesiastical,     See  in/rOf  Spiritual, 

— r — ^].    Havering  Court,  Essex.     See  tit.  Attorney, 

■].  Lord  Mayor^s  Court, — It  has  been  held  that  a  mandamus  will 
not  lie  to  command  the  attorneys  and  officers  of  the  Lord  Major's  Court  in 
London,  to  proceed  with  and  dispose  of  a  cause  there  pending  {d).  But  it 
has  also  been  held)  that  the  writ  will  lie  to  command  the  Mayor  of  London 
to  enter  up  a  judgment  upon  the  Statute  for  Rebuilding  London  (e). 

].     Manor. — As  to  mandamus  to  the  Manor  Courts  (/). 

"}•    Marshahea.     See  tit.  Attorney. 

].     Municipal.     See  tit.  Corporation  Municipal  (Duties,  ^,)  (^). 

].     Palace.     See  (A). 

].     Petty  Sessions.     See  tit.  Quarter  Sessions  {Petty  Sessions). 

].     Quarter  Sessions.     See  tit.  Quarter  Sessions. 

"}.    Reading  Court.     See  tit.  Attorney. 

].     Requests. — The  writ  lies  to  command  the  Court  of  Requests  in 

London,  to  hear  and  determine  a  suit  instituted  in  their  Court  of  Requests 
by  the  Chamberlain  of  London,  or  any  other  person  (t). 

"}.    Requests,  Steward. — But  it  does  not  lie  to  command  the  late 

steward  of  a  Court  of  Requests,  to  pay  over  the  suitors'  money  received  by 
him  in  his  official  capacity,  as  the  money  is  received  to  the  use  of  the 
litigants  alone  (j). 

].    Requests;  Clerk,  Papers. — The  writ  lies,  however,  to  command 

the  delivering  up  to  the  clerk  of  a  Court  of  Requests  of  all  papers,  &c. 
relating  to  the  office,  when  wrongfully  withheld  by  a  person,  by  reason  of 
his  supposed  election  to  the  office ;  so  that  when  two  persons  are  contending 
for  an  office,  the  right  to  it  may  always  be  tried  by  a  mandamus  to  give  up 
the  papers  (A). 

"}.    Revising  Barrister.     See  tit.  Burgess  RoU. 

].     Saint  Martyn-le-  Grand.     See  tit.  Attorney. 

"I.     Sheriffs'.     See  titles  Attorney;  Bristol;  Sheriffs'  Court. 

].     Southwark  Borough  Court.    See  tit.  Attorney. 

].     Spiritual. -^As^  where  the  Spiritual  Court  adjudicates  contrary 


(e)  Ante,  p.  106.  St.  David  (Ep.)  v.  Lacy,  Banm). 

Ld.  Raym.  644.  (g)  Stra.  113 ;  1  Vent  187.  S.  G.  Raym. 

(rf)  Buxton  «.   Singleton,   3   Keb.  432.  214.    8.  C.  2  Keb.  871  ;  Gas.  t.  Hard.  214  j 

See  tit. «  AUonu^."  Gom.  Dig.  tit.  **  Afoii.'*  (A. ) 

(e)  Ajnherat*8  case,  Raym.  214.    a   G.  (h)  1  D.  &  R.  527,  and  infra. 

I  Vent   187.     a  G.  2  Keb.  871.    R.  v.  (i)  R.  v.  Requests  (Gourt),  7  East,  292, 

Rnsbworth,  W.  KeL  287.     See  Stra.  113;  where  see  as  to  direction  of  writ 

Bac.   Ahr.  tit.   «  Man."  (D.)    See   infra,  (j)  R.  ©.  Watson,  2  N.  &  P.  695. 

••  Judgmtnt  ExeemHon.**  (A)  R.  o.  Hopkins.  4  P.  &  D.  660.    S.  C. 

(/-)  See  2  D.  &  R  176.  n.  (a) ;  1  D.  &  1   Q.  B.  161.    S.  C.  10  L.  J..  N.  a  63, 

R.  148,  and  6  T.  R.  242;  1  Bam.  69,  68,  Q.  B.,  where  see  form  of  writ.    See  tito. 

par    Page,   J.     See   tit    **  Sianor"  {Lett  **  AccowUt.^c,"  **  Bookt.^c.** 
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to  the  Common  Law,  prohibition,  de  non  procedendo  lies,  so  where  such 
Court  omits  or  declines  to  do  that  which  it  ought  to  do,  the  Court  of  B.  R. 
will  command  it,  by  mandamus,  to  do  its  duty.  Thus,  if  the  ordinary  will 
not  allow  a  will  to  be  proved,  whereby  the  legatees  are  deprived  of  their 
legacies,  in-  such  case  this  Court  will  command  him  to  do  justice  to  the 
party  (/). 

But  with  matters  of  purely  Ecclesiastical  cognizance,  or  the  mere  officers 
of  such  Court,  the  Court  of  B.  R.  will  not  interfere  by  mandamus  (m) : 
there  are,  however,  cases  of  the  writ  having  been  granted  in  ecclesiastical 
matters  (n).  So,  where  an  act  of  Parliament  creates  a  temporal  duty,  and 
merely  saves  the  jurisdiction  of  the  Ecclesiastical  Court,  the  Court  of  B.  R. 
b  not  thereby  excluded  from  granting  the  writ,  because  the  Ecclesiastical 
Court  has  concurrent  jurisdiction  (o). 

}.     Stannaries^  Court     See  2  Keb.  864,  per  Hale,  C.  J. 

].     Stepney  Court,     See  tit.  Attorney, 

].     TkameSy  Conservancy  of, — The  writ  does  not  lie  to  command 

the  justices  of  Berkshire  to  hold  a  Court  of  Conservancy,  in  pursuance  of 
Stat.  17  Rich.  2,  c.  9,  for  that  part  of  the  river  Thames  which  lies  in  that 
county ;  because  as  all  complaints  are,  by  the  statute,  to  be  made  to  the 
sessions,  such  a  provision  is  the  prescribed  legal  remedy  for  the  defect  of 
justice  {p), 

].     Tohey  Court  of  Bristol,     See  tit.  Bristol, 

As  to  what  has  been  required  of  Inferior  Courts. 

].     Holding  Courts, — Tlie  writ  will  be  granted  to  command  the 

holding  a  Court  for  the  trial  of  causes,  pursuant  to  charter,  act  of  Parlia- 
ment, &c.  Thus  it  has  commanded  the  holding  of  a  municipal  or  borough 
Court  {q)  at  the  instance  of  an  inhabitant  of  the  town,  &c.,  notwithstanding 
he  was  not  a  corporator,  and  although  the  holding  of  such  Court  had  been 
long  disused  (r).  It  has  also  been  awarded  for  such  purpose,  although  the 
Court  has  not  been  holden  for  two  hundred  years  («). 

(0  St.  Balaimoe's   cue,    Palm.  50,  51.  (p)  See  afif«,  p.  18.   Anon.,  2  Barn.  441. 

BlackboroQgh  v,  Davis,  1  P.  Wms.  46,  per  {q)  R.  v.  Wells  (Mayor),  4  D.  562.    R. 

Holt,  C.  J.    See  tits.  *'  Adminittratwn,  Let-  v.  Hastings  (Mayor),  1  D.  &  R.  148 ;  5  B. 

ferio/,""  WiU,"  &  A.  692  (h).     S.  C.  cited  in  R.  r.  Eye 

(m)  J1U9,  p.  22.    R.  V,  Coleridge,  1  Chit.  (Bailiflfs),  2  D.  &  R  175.  176,  n.  (a\  and 

697,  per  Abbott,  C.  J.    R.  v.  St.  Margaret's,  see  10  A.  &  E.  661 ;  Bac.  Abr.  tit.  «  Mtm,'* 

8A.  &E.889.    S.  C.  I  P.  &D.  116.  S.C.  (D.)    R.  9.  Hayering,  5B.  &  A.  691.    See 

2  P.  &  D.  510.     See  also  tits.   "  Church'*  tits.  "  Borough,**  "  Corporatiour  (Mumie^), 

( Aite),  and  «•  Qffiee**  (  Spiritual),  "  Comnum  "  Manor^  {Leel),  "  Quarter  SeBnotu," 

««•••'  (r)  1  D.  &  R.  148,  ngvn;  5  B.  &  A. 

(«)  R.   V,   Canterbury   (Archbishop),  8  692,(n).     R.v.  Dlchester  (Bailifi).  2D.  & 

Eaat,  216.    See  R.  «.  Cambridge  (V.  C),  R.  724. 

Bmr.  1660,    See  tit.  «  Bith^.**  (# )  R.  r.  Wells  (Mayor,  &c. ),  4  D.  562. 

(o)  Ante,  p.    11 ;  8  A.  &  E.  889,  901.  In  R.  v.  Hastings  (Mayor),  1  D.  &  R.  148.  a 

S.  C.  1  P.  &  D.  116.    S.  C.  2  P.  &  D.  610,  nonuser  for  fifty-two  years  was  held  to  be  no 

stqmt.    See  tit.  "  Act  of  Parliament."  answer  to  the  writ.    80  as  to  a  nonuser  tor 
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— ^.  Returns, — A  return  of  want  of  funds  to  hold  the  Court  is  no 
valid  answer  to  the  writ  (t) ;  but  if  any  good  reasons  exist  why  the  Court 
should  not  be  holden,  they  may  be  returned  («). 

-« — ].    Juty. — As  to  jury,  see  tit.  Manor  (Leei). 

^].     Tolt — The  writ  will  be  granted  to  oblige  an  inferior  Court  to 

pay  obedience  to  a  tolt  (v). 

].     Plaint. — So  the  writ  has  been  granted  to  command  the  steward 

of  a  manor  Court  to  receive  a  plaint,  and  to  issue  process  thereon,  and 
to  proceed  to  the  hearing  and  determination  of  such  plaint,  pursuant  to  a 
charter,  he  (w), 

].     Toproceedy  ^.— So  the  writ  has  been  granted  to  command  the 

Judges  of  a  borough  Court  to  proceed  with  a  cause  pending  in  their  Court  (ar); 
but  an  application  for  this  purpose  must  be  supported  by  aflSdavit,  as  it  will 
not  be  presumed  that  justice  is  delayed  {y), 

"],    Hearing, — The  Court  of  fi.  R.  will,  by  mandamus,  command  all 

inferior  jurisdictions  to  hear  a  case  in  the  first  instance,  or  to  receive  and 
hear  an  appeal  which  they  have  improperly  refused  to  do,  and  will  oblige 
them  to  do  whatever  is  incidentally  necessary  to  such  hearing  {z).  But  it 
wiU  not  prescribe  the  mode  of  such  hearing  and  determination  (a).  Thus, 
a  mandamus  will  be  granted  to  make  a  rate,  but  not  an  equal  rate ;  for  in 
such  cases  the  writ  is  granted  merely  to  set  such  jurisdictions  in  motion 
when  they  have  refused  to  act  (6).  The  writ  will  not,  however,  be  granted 
to  hear  and  determine,  when  the  tribunal  has,  in  fact,  heard  and  determined, 
although  erroneously  (c).  So  where  there  is  a  remedy  by  appeal,  as  in  the 
Stannaries'  Court  {d\  the  Court  of  B.  R.  will  not,  by  mandamus,  command 
a  rehearing,  because  there  is  not  a  defect  of  justice. 

].     Appeal.     See  tit.  Quarter  Sessions  {Appeal). 

thirty  yean,  B.   o.  Havering,  5  B.  &  A.  (y)  Cnnere.  Smith,  1  Bam.  57.  Seepofi, 

691 ;  Bac.  Abr.  tit.  "  Man."  TD. )    See  tit.  tit.  <*  Jj^)lieaHim." 

«•  Mamor^  (Lett  Plaint).  (s)  R.  v.  Hewes,  3  A.  &  E.  727,  per 

(f)  B.  9.  Wells,  4  D.  562,M|mi ;  1  D.  &  Patteson,  J.    Ex  parU  Morgan,  2  Chit  250. 

B.  148.    a  C.  dted  in  B. «.  Eye  (Bailifb),  See  alto  4  K.  &  M.  683;  Dong.  191,3  T.B. 

2  D.  &  B.  175, 176,  n.  (a).  See  ^tB.  **  Ad  604.  B.  9.  Flintsh.  (J.),  7  T.  B.  200; 
of  FarMament,**  **  Omptmy,"  « Highway**  Bac.  Abr.  tit.  •*  Afan.*'  (D.)  See  tit. 
(Fcmm),  *<  RaUway.*'  "  Qnarter  Se*9um$**  (Hearing). 

.(»)  1  D.  &  B.  148  ;  2  D.  &  B.  176, 176,  (a)  Snpra,  n.  (a).    Seeport,tit».  •'Office' 

iL{a),g^pra.     See  poti,  tit.  •'RaUwag:*  (Judieial     Officer),     *'  JTrit"    {Msmdatorg 

(«)  Burgh  «.  Blount,  10  Mod.  360.  Oatue). 

(«)^fcp.ll.  B.e.  Havering  (Steward),  (h)  3  A.&  E.  732,Mpra;  9  A.&E.  646. 

E.  T.,3  6eo.4.citedinB.».  Eye(Bailiib),  B.   e.   Middlesex   (J.)    See  tit    **  Poor'' 

3  D.  &  B.  176,  n.  (a),  and  citing  B.  v.  (RaU). 

Ha8tnigs(Hayor),  ID.&B.  148.    See  tits.  (e)  B.  0.  Treasury  Lords,  10  A.  &  E.  179. 

-  Manor  {Lui  JPUUnt),  "Qnarier  SeuUmtP*  B.  v.  Treasury  Lords.  10  A.  &  E.  374.    B. 

(  Comphini).  v.  Old  Hall  (Mayor),  10  A.  &  E.  248.    Ex 

{x)  Curser  o.  Smith,  1  Bam.  69,  68,  cited  parte  Smith,  4  K.  &  M.  683.    S.  C.  1  H.  & 

la  Cas.  t  Hard.  215.    B.  v.  Monmonthsh.  W.  282.    See   tits.    "  Onorter    SeMtiont," 

(J.),  4  B.  &  C.  846  ;  and  see  1  M.  &  S.442 ;  *'  Compeneatum**  (  Office). 
3   Keb.  432.    See  tit  "  Qwuier  Seuiont**  («f)  Ahie,  p.   10,  21.     B.  e.  Apleford,  2 

Petty  SeuUme  Juttiees).  Keb.  864,  per  Hale»  C.  J. 
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].     Case.     See  titles  Case;  Quarter  Sessions  {Case) ;  Poor  (Case). 

"].     Rehearing, — Where  a  tribunal   of  competeDt  jurisdiction  has 

decided  a  case,  the  Court  of  B.  R.  cannot,  bj  mandamus,  command  a  rehear* 
iog,  and  will  refuse  such  an  application  ;  otherwise  it  might  as  well  call  upon 
the  Lord  Chancellor  to  revise  any  decision  he  has  made ;  or  upon  any  other 
Court  to  reconsider  its  judgment  (e).  So  where  the  practice  of  a  Quarter 
Sessions  required  the  appellant  to  begin  by  proving  his  case,  which  the 
appellant  refused  to  do,  whereupon  the  appeal  was  dismissed ;  the  Court  of 
B.  R.  refused  a  mandamus  to  rehear  on  this  objection  (/*),  and  decided  the 
general  principle,  that  the  Court  of  B.  R.  will  not  interfere  to  regulate  the 
practice  of  an  inferior  Court,  it  being  the  sole  judge  of  its  own  practice  (g); 
but  where  the  practice  of  an  inferior  Court  is  contrary  to  law,  the  Court  of 
B.  R.  will  not  sanction  it,  and  therefore  award  a  mandamus  (A). 

].    New  TridL — The  Court  of  B.  R.  cannot,  by  mandamus,  command 

an  inferior  jurisdiction  to  grant  a  new  trial,  although  it  be  alleged  that 
injustice  has  been  done ;  for  such  a  command  would,  in  fact,  be  to  try  upon 
a£Bdavit8  the  truth  of  any  alleged  irregularity  in  a  judgment  of  such  Court ; 
besides,  if  the  judgment  be  erroneous,  a  writ  of  error  lies  (t). 

].     Judgment  and  Execution, — It  is  a  general  rule,  that  the  Court 

of  B.  R.  will  not,  by  mandamus,  enforce  the  process  of  an  inferior  Court,  the 
Judge  of  which  has  power  to  compel  obedience  to  hu  process  (tt).  The  writ 
has,  however,  been  granted  to  allow  an>ipplicant  to  enter  up  final  judgment, 
and  tax  his  costs,  in  a  certain  plaint  duly  entered  by  him  in  a  Manor  Court, 
and  to  issue  a  precept  or  warrant  in  the  nature  of  a  capias  ad  satisfaciendum 
thereupon ;  but  such  an  application  will  be  refused,  if  the  inferior  Court 
had  not  jurisdiction  {j).  So  it  has  been  granted  to  command  the  Judge  of 
an  inferior  Court,  as  the  Sheriff's  Court  of  London,  to  examine  and  inquire 
whether  a  writ  of  inquiry  or  judgment  was  obtained  by  fraud  or  surprise, 
though  strictly  regular  in  form ;  and  if  so,  to  set  it  aside  (A).  So  it  has 
been  granted  to  command  the  Sheriff's  Court  of  London  to  proceed  to 
judgment  in  a  case  before  it  (/) ;  and  a  return  that  the  judgment  is  erroneous, 


(e)  3  A.  &  E.  722,  per  Denman,  C.  J.,  (ii)  R.  v.  Gonyen,  15  L.  J.;  N.  S.  900. 

and  Patteson,  J.  i  and  see  4  B.  &  C.  84(i ;  Q.  B.     Ante,  p.  2a,  24. 

1  H.  &  S.  442;  and  3  Keb.  432.  R.  v.  The  (j)  R.  v.  Danger,  6  T.   R.  242.     See 

Eastern  Counties  Railway,  2  D. ,  N.  S.  948.  Curser  v.  Smith,  I  Barn.  59,  68 ;  Andr.  184, 

See  tit  **  QyutrUr  SeMtiotuT  (Rehearing).  per  Page,  J.     R.  v.  Ozenden,  1  Show.  219- 

(/)  R.  V.  Suffolk  (J.),  6  M.  &  S.  57.  and  Wilkins  v.  Mitchell,  3  Salk.  228.    &  C 

see   R.  9.  Monmouthsh.  (J.),  1  B.  &  Ad.  Ld.Raym.34a;  Bae.  Abr.  tit.«<Afam."(D.) 

897.     See  tit  *'  Qnarter  Seteume*'  (Appeal).  There  must  be  an  aiBdaTit  of  the  refiisaL 

(g)  2  Chit.  260,  tnpra;  Bac  Abr.  tit  See  tits.  "  Gmvictum,"  *<  (^natter  Seesume'* 

•<  Man.**  (D.)    See  tit  ''Qnarter  Seuione.**  (Judgment). 

(k)  See  anU,  p.  10.    R.  v.  Bettesworth,  (k)  R.  v.  Urling,Fort  198. 

W.  Kel.  156.    See  tit "  Qnarter  Seutane'*  (!)  Bayley  e.  Boome,  Stra.  392;    Andr. 

(Appeal).  183.    R.  e.  tJrIing,  Fortes.  198.    Smith  n. 

(i)  Ante,  p.   23.     Ex  parte  Morgan,  2  Andover  (BailifTs),  M.,  11  Goo.  1;  Ban. 

Chit  250.     Exparte  Smyth,  3  A.  &  K  721.  B.  R.  159;  and  see Cas.  t  Hard.  214;  Bac 

See  tit  *<  Qnarter  Setsione,'*  infra  (Judgment,  Abr.  tit  «  Afoii.*'  (D.) 
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Ill 


18  Dot  good,  for  it  is  sufficient  that  the  Court  below  has  come  to  a  judgment 
upon  the  principle  that  res  judicata  pro  veritaie  cLcdpUur  (m).  So  the  writ 
lies  to  command  a  municipal  Court  to  give  judgment  on  a  verdict,  though  it 
had  granted  a  new  trial,  which  it  had  not  power  to  do ;  the  mandamus  in 
such  a  case  is  in  the  nature  of  a  procedendo  ad  judicium  (n).      , 

But  where,  in  the  Palace  Court,  a  defendant  had  suffered  judgment  to  go 
by  default,  and  that  Court  had  refused  to  allow  the  plaintiff  to  sign  final 
judgment,  as  by  law  it  was  contended  he  might  do,  the  Court  of  B.  R.  refused 
a  mandamus,  to  command  the  inferior  Court  to  allow  final  judgment  to  be 
signed,  and  left  the  plaintiff  to  his  writ  of  error,  which  was  another  and  the 
proper  remedy  in  such  case  (o).  So,  in  one  case,  the  Court  refused  to  grant 
a  mandamus  to  an  inferior  Court  to  execute  a  judgment  there  given,  because 
there  lay  a  writ  de  execuHonejudien  {oo).  So  the  writ  will  not  be  granted  to 
command  an  issue  of  execution  on  a  judgment  which  has  been  set  aside  (p), 

2.    Review  of  Judgment. — The  Court  of  B.  R.  will  not,  by  mandamus, 

command  an  inferior  jurisdiction  to  review  a  judgment  actually  signed  {q). 

].    Records^  Copies^  S^c. — The  Court  of  B.  R  will  grant  a  mandamus 

to  make  ap  a  record,  for  the  purpose  of  enabling  a  party  to  plead  atUerfois 
eonviety  &c.,  or  for  any  other  proper  purpose  (r) ;  and  also  to  give  a  copy  of 
such  record,  when  made  up,  to  the  applicant's  attorney,  as  the  prisoner  has 
a  right  to  have  the  record  of  the  proceedings  which  were  had  at  Sessions 
correctly  made  up,  and  to  make  what  use  of  it  he  can.  So  that  if  a  prisoner 
be  found  guilty  at  a  Sessions  irregularly  holden,  he  is  entitled  to  have  the 
record  made  up  according  to  the  fact  («). 

].    AUeradon. — The  writ  lies  to  command  an  inferior  Court  of 

Civil  Jurisdiction  to  correct  its  proceedings  (J),  But  the  Court  of  B.  R.  will 
not  command  an  inferior  Court  of  Criminal  Jurisdiction  to  alter  its  records 


(a)  R.  V.  West  Riding  (J.),  7  T.  R.  467. 
R.  0.  Old  Hall  (Manor),  10  A.  &  E.  256. 
8.  C.  2  P.  &  D.  518.  R.  V.  Richardsoo. 
lWils.21. 

(»)  Brooke  v.  Ewers,  Stra.  113;  And. 
183.    R.  9.  Bay,  Say.  202.    Amherst's  case, 

1  Vent  187.    S.  C.   Raym.  214.    S.   C. 

2  Keh.  871,  also  dted,  Cas.  t  Hard.  2U; 
Com.  Dig.  tit  <*  Manr  (A.)  See  also 
2  Chit  250,  and  4  N.  &  M.  583  ;  Bac.  Abr. 
tiL«afaiu"(D.) 

(o)  AnU,  p.  22.  R.  e.  Conyngham,  I  D. 
h  R.  529.  S.  C.  nam.  Arden  «.  Connell,  5 
B.  &  A.  885.  Ex  parte  Morgan,  2  Chit. 
250.  Se«  also  4  K.  &  M.  583.  Sttpra 
{Nw  Trial), 

(oo)  AiUe,  p.  22.  Wilkins  v  Mitchell, 
2  Salk.  228.  8.  C.  Ld.  Raym.  348,  and 
note  there,  eontraf  cited  in  Dr.  Walker^  case, 
Cas.  t.  Hard.  212,  217 ;  and  see  R.  v.  Ely 
(Ep.).  1  W.  Blac.  57.    S.  C.  I  Wils.  266 ; 


1  Show.  219. 

ip)  Ante,  pp.  26,  27.  Eldridge  e. 
Fletcher,  1  H.  &  W.  199 ;  3  Bl.  Com.  110. 

(9)  See  eupra,'*  Judgment  Ereeution^^*' 
R.  9.  Monmouthshire  (J.),  4  B.  &*C.  846. 
R.  0.  Leicestershire  (J.),  1  M.  &  8.  442. 
Boston  V.  Smgleton.  3  Keh.  432.  See  3  A. 
&  E.  722.  See  tit  "  Qnarter  Seuiont"  (Re- 
view^. 

(r)  R.  V.  Bfiddlesex  (J.),  5  B.  &  Ad. 
1113.  R.  «.  Hewes,  3  A.  &  E.  731,  per 
Littledale,  J.,  &c  See  tits.  <'  Booke,  ^c." 
«  ConoUHonj"  "  Quarter  Seteiant"  ( Reeorde), 
<*  Corporation  "  (  Mumeipal ),  (  Ineiffnia  ), 
"  Manoi^  {Led), 

(«)  See  tits.  *<  Ptiatmer,'*  *'  Quarter  Se»~ 
aione"  {  Records), 

(t)  AnU,  p.  1  ].  R.  V.  West  Riding  (J.), 
5  Q.  B.  1.  &  C.  3  O.  &  D.  170.  a  C.  1 
D.&M.  590;  and  see  3  A.  &  E. 321.  See 
tit  ''Quarter  Seeeiane,*  {Records). 
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in  a  matter  which  operates  against  the  subject,  &c.  Thus  it  will  not 
command  tfa^  alteration  of  the  minutes  of  a  verdict  in  a  criminal  case 
according  to  the  fact,  nor  cancel  an  alteration  in  such  minutes  on  a 
representation  that  the  verdict  was  erroneously  entered  at  the  trial  (»). 

.    Application. — The  granting  of  a  mandamus  to  revise  the  sentence 

of  another  Court,  is  not  of  course;  nor  is  it  of  course  to  grant  it  in  a 
doubtful  case,  where  the  Court  below,  assuming  it  to  be  a  Court  of 
competent  jurisdiction,  has  exercised  that  jurisdiction  and  proceeded  to 
sentence,  and  the  applicant  has  appealed  against  that  sentence,  which  has 
been  affirmed  on  such  appeal  (v). 

.     Form  of  Writ. — The  writ  is  always  sent  in  general  terms,  to  do 

its  duty,  and  it  must  not  require  such  inferior  Court  to  do  a  specific  act  in 
a  particular  mode  (tr).  Thus  it  will  not  be  granted  to  command  such 
iuferior  jurisdiction  to  do  a  particular  thbg,  as  to  make  an  alteration  in  the 
clerk  of  the  peace's  minutes,  as  the  Court  of  B.  R.  has  no  right  to  interfere, 
in  this  respect,  with  the  practice  of  the  Court  below  (x). 

2nd.  Of  Courts  Superior. 

Courts].  Superior^  Queen's  Bench. — Though  a  mandamus  (y)  may 
issue  out  of  Chancery  to  an  inferior  Court,  yet,  on  a  motion  to  the  Lord 
Keeper  to  grant  a  mandatory  writ  to  the  Chief  Justice  of  B.  R.,  to  command 
him  to  sign  a  bill  of  exceptions,  the  Liord  Keeper  refused  it,  and  observed, 
that  he  would  not  presume  but  that  the  Chief  Justice  of  England  would  do 
what  was  just  in  the  case  (z), 

] .  CoitMON  PuBAS,  Officers  of. — The  Court  of  B.  R.  cannot,  by  man- 
damus, meddle  with  the  Court  of  Common  Pleas  as  to  its  officers,  &c.,  because 
the  course  of  their  Court  is  the  law,  and  of  that  they  are  the  Judges,  it  being 
one  of  the  superior  Courts  (a). 

^].    JuDiciAii  CoMmTTKE  OF  PEivt  CouKciL. — As  to  a  mandamos 

to  the  Judicial  Committee  of  the  Privy  Council,  see  tit.  Privy  CounciL 

Crown].  It  is  clearly  settled,  that  the  writ  of  mandamus  cannot,  in  any 
case,  be  granted  against  the  King  or  Queen,  both  because  there  would  be 
an  incongruity  in  the   Sovereign  commanding  itself,  and  also^  because 

(«)  3    A.  &    R    725,  mpiu.    See   tit.  parit  Morgan,  2  Chit.  250  ;  and  lee  4  N.  & 

••  Qmarttr  Seitum^  (Record.)  M.  583.     R.  e.  SoflEblk  (J. ).  6  M.  &  &  57 ; 

(9)  6  T.  R.  110,  fiqmi,  perGrose,  J.  See  and  see  R.  e.  Monmouthsh.  (J.),  1  B.  &  Ad. 

jmK,  tit  •<  AfjMcatum.**  897.    See  tit.  **  Qffiet"  (Jmdieial). 

(w)  Ante,  p.   109,    R.   9.   Safiblk   (J.),  (y)  ^iite,  p.  1,  n.  (a). 

5  N.  &  M.  144,  per  Patteson,  J.    See  pott,  (c)  Rioter's  case,  1  Vcm.  175.  See  atqm, 

tit "  Writ"  {Mandatory  Oavae)*  tit  '*  AdmiraUy  Court," 

(x)  R.  v.   Hewes,  3  A.  &  E.  731,  per  (a)  Adm.  iiiR.9.  Oieoden,  1  Show.  218. 

Littledale,  J.,  and  per  Pattewm,  J.,  732.  See  tits.  "  Proctor,"  **OJfiar  (Ojfkm  ^ 

Blackborongh  v  Davis,  1  P.  Wms.  46.    R.  Omrtf,  Inffnm).   Ante,^.  105. 
V.  Leioestenh.  (J.;,  I   M.  ft  S.  444.     Ex 
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disobedience  to  the  writ  must  be  enforced  by  attachment  (b).  Neither  will 
the  writ  lie  to  command  the  officers  or  servants  of  the  Crown,  as  such  (c). 
Thus  it  does  not  lie  to  command  the  Crown  or  its  servants,  strictly  as  such, 
being  the  depositaries  of  public  money,  kc,,  either  to  pay  over  money  in  its  or 
their  possession,  in  liquidation  of  legal  and  valid  claims  (df)  ;  or  to  deliver  up 
goods  wrongfully  detained  (e)»  Nor  does  the  writ  lie  to  command  the 
steward  of  a  royal  manor  to  admit  a  tenant,  though  such  steward  may  have 
received  his  appointment  from  the  Commissioners  of  Woods  and  Forests, 
under  stat.  10  Geo.  4,  c.  50,  s.  14 ;  for  such  statute  does  not  devest  the 
Crown  of  its  legal  estate  (/). 

Cubact].     See  tit.  Curate. 


Cvbate].    The  writ  lies  for  a  curate  (g). 
This  subject  has  been  arranged  as  follows : — 


CUBATB 

. 

. 

113 

CuBATB. 

Admisnon     - 

. 

. 

113 

-     114 

lAcenting 

- 

. 

113 

Nomination 

-     114 

Restoration  - 

. 

• 

113 

Admission     - 

-     114 

AUOMBHTSD  CUBACT 

. 

. 

114 

SUPBRDIABT  CuBACT        - 

-     114 

License 

- 

- 

114 

Nominationt  ^c. 

-     114 

— ^].  Admisnon, — The  writ  lies  to  command  the  admission  of  a 
curate  to  his  chapel  (A). 

'}.    Licensing,-- As  to  licensing  a  curate,  see  tit.  Lectureship  (t). 

"],    Restoration, — As  mandamus  is  the  most  proper  and  effectual 

remedy  to  restore  a  curate  to  his  chapel,  in  which  he  has  a  temporal  right, 
therefore  the  Court  will  award  the  writ  for  that  purpose  {j).  By  it,  the 
right  to  officiate  in  chapels,  whether  it  depend  on  nomination  or  election, 
can  alone  be  tried ;  for  chapels  were  not  objects  of  attention  in  the  days 
when  the  register  was  formed,  and  therefore  there  is  no  particular  remedy 


(6)  R.  V.  Treunry  (Lords),  4  A.  &  E. 
286,  296.  R.  V.  Powell,  4  P.  &  D.  719. 
a  C.  1  Q.  B.  352.  See  tit.  '<  TVeorary 
Zenli,"  andpoti,  tit  **  AppUeaHon." 

(«)  4  A.  &  E.  286,  295,  rapra.  lnreT)e 
Bode.6D.  776.    a  C.  1  W.  W.  &  H.  332. 

{d)AA,&  E.286,  295,  supra,  a  a  6  D. 
776.    a  C.  1  W.  W.  &  H.  332. 

(e)  R.  V,  Customs  (Commrs.),  6  N.  &  M. 
828.  a  C.  5  A.  &  E.  380.     See  tit.  "  Cm- 


(/)  R.  •.  PoweU,  4  P.  &  D.  719.  a  C. 
1  Q.  B.  352.  See  tit.  ''Manor''  {Rotfci 
Manor), 

(g)  It  has,  however,  been  reftised  to  com* 
mend  the  licensing  of  a  second  curate,  although 
it  was  shewn  that  one  was  not  sufficient,  &c., 
the  Court,  in  its  judgment,  said  that  there  did 


not  appear  to  be  any  such  office  as  a  second 
curate ;  that  there  was  no  trace  of  any  such 
office  in  the  books,  and  that  the  Court  could 
not  grant  a  mandamus  for  an  office  in  fieri 
Anon.  2  Chit  253 ;  Bac.  Abr.  tit  "  Man:* 
(C.)     See  tit  "  Office''  ( Knoum  to  the  Law), 

(h)  R.  V.  Barker,  Burr.  1268,  per  Ld. 
Mansfield.  C.  J.  See  tits.  "  Dietcnters,'* 
**  Office"  {Admietion), 

(07East,345;  1  T. R. 396 ;  7 East, 600 ; 
Bac  Abr.  tit.  "Moii.*'  (C. )  And  tit  "LicenMe.** 

U)  R.  V.  Barker,  I  W.  BUc.  299,  352. 
a  C.  Burr.  1265,  1267.  R.e.Blooer,  Burr. 
1043,  also  died  in  R.  v.  Chester  (Ep.),  1  T. 
R.  396,  and  in  R.  v.  Stafford  (Marquis),  3 
T.  R.  650.  Bac.  Abr.  tit  «3fo»."  (C).  See 
tit  '•DiMtenUn,*' 
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provided  as  to  them.  Thus  the  writ  has  been  granted  to  restore  the  curate 
of  a  chapel,  being  a  donative,  endowed  with  lands,  he  having  been  appointed, 
licensed,  and  in  possession,  but  afterwards  turned  out  by  force  (A) ;  there 
being  no  other  legal  remedy  applicable  to  such  a  case,  for  neither  ejeotment 
nor  trespass  (assuming  a  curate  has  the  legal  property  in  his  curacy  and  can 
bring  these  actions)  would  be  a  specific  legal  remedy  to  restore  him  to  his 
pulpit,  and  quiet  him  in  the  exercise  of  his  function  and  office  (/).  So  the 
Court  will  grant  a  mandamus  to  command  the  restoration  of  the  possession 
of  a  chapel  or  of  a  meeting-house  (m) ;  but  not  of  a  parochial  church,  because 
there  exists  another  specific  legal  remedy,  viz,  by  qtmre  impedit  (n). 

].  Augmented  Curacy^  License, — The  Court  will  not  grant  a  man- 
damus to  command  a  bishop  to  license  the  curate  of  an  augmented  curacy 
where  there  is  a  cross  nomination,  because  in  such  case  the  party  has  another 
specific  legal  remedy,  viz,  by  quare  impedit  (o).  The  Court  has  intimated, 
that  the  next  rule  obtained  for  this  purpose  without  foundation  will  be 
dismissed  with  costs  (p). 

],    Perpetual  Curacy, — The  Court  will  interfere  by  mandamus  in 

the  cases  of  perpetual  curates  (g). 

].     Nomination. — The  writ  lies  to  command  churchwardens  to  call 

a  meeting  of  their  parishioners,  in  order  to  nominate  one  to  the  bishop,  in 
order  to  be  licensed  by  him  as  perpetual  curate  of  a  curacy ;  and  that  the 
churchwardens  should  join  in  such  nomination  (r). 

].    Admission, — But  with  regard  to  admission,  if  a  quare  impedit  lie, 

then  a  mandamus  does  not ;  for  no  case  is  proper  for  a  mandamus,  but  when 
there  is  no  other  specific  legal  remedy  {s). 

].    Stipendiary  Curacy,  Nomination,  S^c, — The  writ  lies  to  command 

the  presentment  to  the  ordinary,  of  the  nomination  and  appointment  of  a 
stipendiary  curate,  in  order  that  he  may  obtain  a  license  from  such 
ordinary  (t).  But  not  if  there  be  another  specific  legal  remedy,  either  in 
equity  or  at  law,  as  by  quare  impedit  (k). 

(k)  Burr.  1044, 1047,  nipra.  tit.  ''Costs." 

(I)  Ante,  pp.  20,  21  ;  Burr.  1044,  1047,  (q)  See  R.  *.  Canterbury  (Archbp.),  15 

supra.     Com.  Dig.  tit.  "ilfan.**  (A.)              .  East,  132.    R.  v.  Stafford  (Marquis),  3  T. 

(m)  1  W.  Blac.  300,  352.     S.  C.  Burr.  R.  646. 

1265,  smpra.  See  tits.  ^*  Chapel,"  **Dissenters:'  (r)  Faulkner  v.  Elger  and  Another,  6  D. 

(«)  Ante,  p.  26.     R,  v.  Cambridge  (U.),  &  R.  518.     See  tit  "ChttrehwardeH:* 

1  W.  Blac.  551.     S.  C.  Burr.  1647.     See  («)  Ante,  p.  26.     Bowell  v.  Milbank,  1 

tit.  «  Parson,''  T.  R.  399,  n.  (d),  per  Lord  Mansfield,  C.J. 

(o)  Ante,  p.  26.     R.  «.  Chester  (Ep. ),  1  R.  ».  Chester  (Ep.),  1  W.  Blac.  25,  n.  (o). 

T.  R.  396.    R.  r.  Sl  Peter,   12  A.  &  E.  R.  v.  Chester  (Ep.),  I  T.  R.  396.     CisAe 

526.     Clarke  v.  Sanim  (Ep).  Stra.  1082,  e.  Sarum  (Ep.),  Stra.  1082,  n.  (1 ),  3Td  edit 

n.  (1 ).  3rd  edit.  Bowell  v.  Milbank,  I  T.  R.  (1)  R.  ».  Stafford  (Marquis),  3  T.  R.  646. 

399,  n.  (d).,  per  Mansfield,  C.  J.     R.  r.  R.  v.  St.  Peter,  12  A.  &  E.  526.     See  tits. 

Chester  (Ep.),  1  W.  Blac.  25,  n.  (o).    And  -  Leetmreship;'  «*  License." 

sec  Anon.,  1  Dyer,  48,  pi.  17,  as  to  quare  (u)  Ante,  pp.    18—26;    3   T.    B.   646, 

impedit  by  a  party  having  the  nomination.  supra.     R.  v.  Chester  (Ep.),  1  T.  R.  396. 

(p)  1  T.  R.  396,  supra.     R.  v.  Canter-  And  see  1  W.  Blac.  22.     S.C.  1  Wils.  206. 

bur/ (Archbp),  15  East,  159.     See  poU,  See  t\t.  *' ApplieaHon.*' 
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Custom].  I^resentmeni. — The  writ  lies  to  command  the  tenants  of  a 
manor  to  present  a  manorial  custom  (17). 

'],     Enforcing  Observance. — As  on  the  one  hand  the  writ  lies  to 

enforce  a  legal  custom  (to),  so  on  the  other  hand  the  Court  will  not  grant 
'  the  writ  to  command  the  doing  of  an  act  in  opposition  to  a  long  continued 
usage  (x). 

Where  an  application  is  made  for  a  mandamus,  and  the  question  turns 
upon  a  custom,  the  existence  of  which  the  parties  litigant  desire  to  have  tried, 
the  Court  will  either  grant  the  writ  for  that  purpose,  or  direct  an  issue  (j/). 

As  to  the  certainty  in  stating  a  custom  in  a  return  (z). 

Customs].  Duties  of  Comnussianers. — The  writ  does  not  lie  to  command 
the  Commissioners  of  Customs,  &c.,  although  they  act  wrongfully  by  with- 
holding goods,  or  by  the  doing  of  any  other  tortious  act ;  for,  to  grant  a 
mandamus  in  such  case,  would  be  in  effect  to  grant  the  writ  against  the 
Crown  or  its  officers,  which  legally  cannot  be  (a).  Independently  of  such 
objection,  the  Court  will  not  compel  the  commissioners  to  deliver  up 
goods  pkced  rightfully  in  their  custody,  to  secure  the  duty,  on  a  suggestion 
that  the  full  amount  thereof  has  been  since  tendered  or  paid,  and  therefore 
the  goods  wrongfully  detained ;  for  either  the  officer  is  justified  or  not ;  if, 
therefore^  he  be  justified,  there  is  no  grieyance,  but  if  he  be  not,  a  mandamus 
is  not  the  proper  remedy,  but  an  action  is  (6). 

The  Court  has,  by  mandamus,  commanded  justices  to  proceed  to  judgment 
on  an  information  of  a  seizure,  under  stat.  6  Geo.  1,  c.  21  (c). 

As  to  registry  of  ship,  see  tit.  Ship, 

CusTOS  Breyium].  Clerky  Eestaratian.—The  writ  lies  not  to  restore  a 
clerk  to  his  place  in  the  office  of  the  Cttstoe  brevium ;  the  Court  saying, ''  that 
the  master  of  the  office  is  answerable  for  all  his  clerks,  and  hath  power  over 


(9)  R.  V.  Montacute  (Ld.),  1  W.  Blac.  &  P.  536.    S.  C.  6  N.  &  M.  828.    8.  C.  5 

60.    S.  C.  1  Wils.  283.    See  tit  *'  Manor,"  A.  &  £.  322,  per  Littled&le,  J. ;  also  cited 

See  1  B.  &  C. 565  for  return  of  inch  a  in  R.  o.  Payn,  6  A.  &  £.  396.    S.  G.  1  N. 

ciutom.     See  tits.   "Manor;'  {Cuttom  Lu  &P.524;  2H.  &  W.247.  Seetit.«Ooim." 

<xiwe),  **  PrtMentmaU,''  (fr)  Ante,  p.  20.     R.   e.  Customs  (Com- 

(v)  R.  V.  Pickles,  3  Q.  B.  599,  n.  (a).  missioners),  5  A.  &  E.  322,  per  Ix>rd  Den* 

See  tit  **  Churchwarden/*  man.  C.  J.    S.  C.  1  N.  &  P.  536.    S.  C.  2 

(*)  R.  V.  Chester  (Mayor),  1  M.  &  8.  H.  &  W.  247.     S.  C.  6  N.  &  M.  828  j  2 

101;  1  T.  R.  423;  2  T.  R.  2.    See  tits.  Selw.  N.  P.  Repletin  1,  p.  1184.  (ed.  8). 

'^iMente;'**  Manor;' (^Ucenu,)  Whitelegg  e.  Richards,  3  B.  &  B.  188,  in 

(y)  R.  «.  London  (£p.),  1  T.  R.  333.  error.    8.  C.  2  B.  &  C.  45  ;  and  see  Barry 

(s)  Protector  v.  Kingston-upon- Thames,  e.  Amaud,  10  A.  &  E.  656. 

Sty.  479.  478,  481 ;  and  Waggoner's  case  (c)  R.  e.  Tod,  Stra.  530.    Com.  Dig. 

ih&te  cited.    R.  e.  Coventry  (Mayor),  2  tit  «'  Man;*  (A).     See  tits.  "Conrte  /w/e- 

Sdk.  430.     R.  V.  Rckles,  3  (2.  B.  599  (a) ;  rior**  (Judgment),  -Qmarter  SetsionB**  (Judg^ 

and  teepoeit  tit "  Return,"  meni). 

(a)  R.  e.  Cttttoms  ((^mmiasioners),  I  N. 

I  2 
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them,  and  fhey  are  not  officers,  but  mere  servants,  and  therefore  there  is  no 
remedy  to  be  had  in  law  against  him"  (d), 

Cdbtos  Rotulokum].     See  tit  Peace  {Clerk  of). 

Cutlers'  Company,  Court  op  Assistants  ih].  RestoraHan. — The  writ 
lies  to  command  a  restoration  of  one  to  be  one  **  in  the  Court  of  Assistants 
of  the  Company  of  Cutlers"  (e). 

Damages].  See  titles  Company;  Compensation  {Assessing);  Courts 
Inferior  (Damages), 

Dead].     See  titles  J9tf no/;  Corpse. 

Dsah].    The  writ  lies  for  the  office  or  function  of  dean  (/). 

^].    Election,  Admission,  ^t?.— The  writ  alA)  lies  to  command  the 

election  and  admission  of  a  prebendary  to  be  dean  (^).  It  also  lies  to  elect  one 
a  canon  residentiary,  in  order  to  qualify  him  for  elecUon  as  dean,  and  then  to 
elect  him  into  that  office  (A). 

Deak  and  Chapter].  Clerk,  J?e«fora<tofi.— The  Court  has  denied  the 
writ  to  restore  a  clerk  of  a  dean  and  chapter,  for  he  is  not  a  public  officer, 
his  duty  being  merely  to  enter  leases,  &c.  (t). 

].    Register. — The  writ  does  not  lie  for  the  office  of  register  of  a 

dean  and  chapter,  unless  there  be  an  affidavit  that  they  have  ecclesiastical 
jurisdiction  {j). 

Dean  of  the  Arches].    See  tit.  Advocate  of  Doctori  Qmumms. 

Delegates'  Court].     See  tit.  Court  Inferior  {Delegates). 

Depositions].  See  titles  CourU Inferior  {Records) ;  Prisoner;  Quarter 
Sessions  {Records). 

Deputy  Officer].     See  titles  Marckes ;  Office  {Deputy). 

id)  Whitchurch  o.  Paget,  Sty.  208.    See  (sf)  R.  v.  St.  Peter's,  4  P.  &  D.  252. 

tits.  '*  Coumty,**  (  Treantrer), "  Office,"  (  Officer  &  C.  12  A.  &  E.  512.     See  tits. '.'  Office,'' 

o/Courti),  (Eleetim  Admietiom,)  •*  Prdfend." 

(e)  R.  e.  CuUers*  Company,  Cas.  t  Hard.  (A)  4  P.  &  D.  253.    S.  C.  12  A.  &  E. 

129.     See  tiU.   ''Company,"  "Corporation  512,  figira.    See  tit  "Omoiu  Aeftddiliary." 

Mumieip€d,"(Franekue),''Flranehi9e,"**Fyee»  (i)  Ante,  p,  12.   Dean  and  Chapter's  case, 

dom,"  "Freeman."  Comb.  133.     Bac.  Abr.  tit.  "Man.**  (C.) 

(/)  44  Ass.  9.  Fairchild  e.  Gair,  Brown-  See  tit.  ''Office,"  ( PWWe). 

low,  201,  cited  in  R.  v.  Patrick,  2  Keb.  165,  (j)  Anie,  p.  12,  Comb.  133,  npra.    R.  e. 

per  Moreton,  J.     See  ^.  "  Office,"  iEceien-  Hill,  Show.  203    Bat  see  BoUaid  v.  Jerraid, 

netieal  Officer),  «  Procior."  12  Mod.  609.    See  tit.  ''Office." 
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DiGHiTi].  THile,  RetioraiUm. — The  writ  does  Dot  lie  to  restore  one,  as 
a  knight,  &c.,  to  his  digoity,  from  which  he  has  been  degraded  by  a  Court 
of  Honor  (Jk). 

DiRECTOBs].     See  tit.  Company  {Director). 

DncRBTioii].  The  writ  of  mandamus  lies  to  command  the  exercise  of  a 
discretion  (/). 

.     Form  of  Writ.     Where  the  object  of  a  writ  of  mandamus  is  to 

enforce  the  exercise  of  a  "  discretion,**  the  mandatory  clause  merely,  and 
in  general  terms,  commands  such  discretion  to  be  exercised.  Thus,  where 
a  writ  commanded  the  defendants  to  make  such  alterations  and  amendments 
in  certain  sewers,  as  were  necessary,  in  consequence  of  **  the  floating  of  the 
harboor,**  it  was  held,  that  such  allegation  was  sufficient,  and  that  it  was 
neither  necessary  nor  proper  to  call  upon  the  defendants  to  make  any  specific 
alteration,  the  mode  of  remedying  the  evil,  being  by  act  of  Parliament  placed 
entirely  in  the  discretion  of  the  defendants  (m). 

.     Return.     If  a  return  of  ^^ discretion^  be  made,  it  should  appear 

by  such  return,  that  the  discretion  of  the  right  party  has  been  exercised  (n)  ; 
but  as,  as  before  stated,  the  discretion  can  neither  be  controlled  nor 
influenced,  so  in  such  a  return  the  Court  does  not  require  an  assignment  of 
the  grounds  and  reasons  upon  which  such  discretion  is  founded ;  they  should 
not  therefore  be  set  out ;  the  return  should  merely  state,  that  the  discretion 
has  been  exercised  (o) ;  because  it  is  obvious  that  many  matters  will  and 
may  properly  operate  in  guiding  a  discretion,  which  cannot  be  the  subject 
of  proof,  and  which  ought  not  to  be  subjected  to  inquiry  {p).  But  if  the 
grounds,  Ike.  be  set  forth  on  the  return,  and  appear  insufficient,  the  Court 
will  quash  it  (jj). 

(A)  R.  V.  Cambridge  (U.),  8  Mod.  149,  R.  v.  London  (Mayor),  3  B.  &  Ad.  255. 

dting  1  Lev.  119.  R.  «.  Aodover  (Burgess),  Ld.  Ra)in.  710. 

(0  See  onte^p.  12^15,  and  tits.  ''CWnKe,'*  R.  v.  London  (Ep.),  13  East,  419.    R.  e. 

^  LeehtreMpr  ** iMsem*.''  Gloucester  (Bp.X  2  B.  &  Ad.   158.    See 

(«)  R.  V,  Bristol  Dock.  6  B.  &  C.  181.  'tit. «  Beium."    R.  «.  Canton  (Overseers).  1 

&  C.  9  D.  &  R.  309.    R.  e.  Oose  Bank  Bam.  299. 

Commisrionen,  3  A  &  £.  544.    See  pott,  (p)  2  B.  &  Ad.  158;  3  a  &  Ad.  268, 

tit  "*  Writ "  (  Mandaiory  CloMte).  tupra,  and  see  Ld.  Raym.  1244. 

(»)  R.  v.Ou8e  Bank  Commissioners,  3  A.  (9)  3  B.  Ik  Ad.  267,  274;  Stra.   115, 

&  E.  544.  tupra.    But  see  R.  0.  Canton  (0?eneers), 

(o)  R.  V.  Canterhury  (  Archbp.),  15  East,  where  the  unnecessary  setting  out  of  orders, 

117.    R.  «.'  London  (Ep.),  13  East,  419.  Sec,  was  rejected  as  surplusage. 
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Dissenters].    This  subject  is  arranged  as  follows : — 


ENTEBS 

-     118 

Dissenters — BestoraHon 

-     118 

Minister 

-     118 

Meeting  House 

.     118 

Admission 

-     118 

Registration 

.     118 

To  qualify,  (fc,  - 

-     118 

Appeal 

-     119 

].     Minister^  Admission, — Upon  this  subject  Lord  Mansfield,  C.  J., 

has  said  (r),  "  that  since  the  Act  of  Toleration,  the  writ  of  mandamus  ought 
to  be  extended  to  protect  an  endowed  pastor  of  Protestant  dissenters,  from 
analogy  and  the  reason  of  the  thing.  The  right  to  the  function  is  the 
substance,  and  draws  after  it  everything  else  as  appurtenant  thereto.  The 
use  of  the  meeting-house  and  pulpit  follow,  by  necessary  consequence,  the 
right  to  the  function  of  minister,  preacher,  or  pastor;  as  much  as  the 
insignia  do  the  office  of  a  mayor ;  or  the  custody  of  the  books,  that  of  a  town 
clerk."  Thus  it  is,  that  if  the  minister  be  duly  appointed,  and  be  not 
admitted,  the  Court  will  grant  a  mandamus  to  admit  him  to  the  use  of  the 
pulpit  («)^  but  not  if  the  establishment  be  purely  a  private  one  (/). 

],  to  Qualify^  ^, — So  the  writ  has  been  granted  to  command  the 

Quarter  Sessions  to  admit  one  to  take  the  oaths  of  allegiance,  and  to  subscribe 
according  to  the  Act  of  Toleration,  in  order  to  be  qualified  to  teach 
a  dissenting  congregation  (u ). 

]•  Restoration. — The  writ  lies  to  command  the  trustees  of  a  dis- 
senting meetingwhouse,  as  the  Particular  Baptists,  to  restore  to  the  office  of 
minister  of  the  congregation,  and  to  the  use  of  the  pulpit,  if  there  be  aa 
endowment  (y) ;  but  the  applicant  must  shew  that  he  has  complied  with  all 
the  requisites  necessary  to  give  him  a  prima  facte  title  (tc).  But  the  writ 
does  not  lie,  as  before  stated,  if  the  establishment  be  a  private  one  (x). 

The  writ  does  not  lie  to  oblige  a  dissenting  minister  to  give  security 
not  to  become  chargeable  to  the  parish,  if  moved  for  on  behalf  of  justices  (y). 

'],     Meeting 'House  ;  Begistration.^—The  writ  lies  to  command  the 

Quarter  Sessions  to  register  and  certify  a  tenement  as  a  dissenting  meeting- 


(r)  R.  V.  Barker,  Burr.  1268.  &  C.  1 
W.  Blac  300,  cited  in  Doe  <f.  Evans  v. 
Jones,  5  M.  &  R.  755.  Bac.  Abr.  tit. 
•*  Man:'  C.     See  tit.  '*  Offiee, " 

(»)  Burr.  1265.  S.  C.  1  W.  Blac.  300, 
w^o.  Com.  Dig.  tit.  "  Afaii."  ( A.)  T.25 
Geo.  3.  Gude's  Cr.  Pr.  20i.  See  tit.  " /«- 
stihaions,"*  (Private). 

(0  R.  V.  Kendall,  4  P.  &  D.  603.  S.  C. 
1  Q.  B.  366,  cited  in  R.  o.  Ottery  St  Mary, 
3  G. &  D.  383.  S.  C.  4  Q.  B.  157, 160,  per 
Penman,  C.  J.     See  tit.  ••  Office,"*  {Public). 

(«)  Peat's  case,  6  Mod.  310.  S.  C.  6 
Mod.  228.  S.  C.  2  Salk.  572 ;  1  W.  Blac. 
300.    S.  C.  Burr.  1265,  8njf>ra.    R.  r.  Cam. 


bridge  (U.),  8  Mod.  155.  Com.  Dig.  tit 
"  Man:*  (A.)  Bac.  Abr.  tit  «  Afim."  (D.) 
See  tits.  **  AJkgiance,  Oath  </,**  ^'Codtge," 
(  Oatht),  '*  Buiant.** 

(o)  R.  V,  Jotham,  3  T.  R.  575;  3  Bl. 
Com.  110;  Bac.  Abr.  tit.  '*  Man.**  C.  h 
T.  20  Geo.  3,  it  was  granted  to 'restore  the 
minister  of  a  German  Lutheran  Chapel ; 
Gude's  Cr.  Pr.  204.  See  tit  "Afplieatiom,** 
post, 

(w)  Ante,  p.  28, 114.  See  post^  tit  *<  Ap- 
p&cation:* 

(x)  Note  (0  svpra, 

(y)  Peat's  case,  6  Mod.  229.  &  C.  2 
Salk.  572.    AHie,  p.  27, 28. 
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hoiue,  pursuant  to  the  Toleration  Act,  1  W.  &  M.,  st.  1,  c.  18  ;  because  the 
duty  of  the  sessions  in  this  particular  is  purely  ministerial  (z)  ;  but  to  such 
a  writ  the  justices  may,  it  seems,  return  "not  within  the  qualifications, 
Ac."  (z)y  or  traverse  any  material  suggestion  of  the  writ  (a). 

'].    AppeaL — The  writ  lies  to  command  the  entering  and  hearing  of 

an  appeal  against  a  conviction  upon  stat.  22  Car.  2,  c.  1,  for  keeping  a 
conventicle  (5). 

It  does  not,  however,  lie  to  command  the  justices  of  a  district  to  suffer  a 
dissenting  minister  to  preach  in  a  particular  meeting-house  (c),  for  a 
mandamus  is  always  to  do  some  act  in  execution  of  law,  and  has  not  the 
same  operation  as  a  writ  de  nan  molesiando  {d)y  or  an  injunction  in  equity. 

DiSTBESs].  It  is  of  very  frequent  occurrence  at  the  present  day,  to 
command  justices  to  grant  a  warrant  of  distress  in  any  case  in  which  they 
properly  ought  so  to  do ;  although  formerly  the  Court  used  to  refuse  such 
applications  (e) ;  and  where  a  remedy  by  "  distress,"  is  expressly  given 
by  act  of  Parliament,  it  seems  that  the  writ  will  be  granted  to  command  the 
issuing  thereof;  notwithstanding  there  may  be  a  remedy  by  indictment  (/). 

And  a  justice  will  be  commanded  to  issue  such  distress  warrant  against 
property  of  which  he  is  the  legal  owner.  Thus,  when  upon  an  application 
for  a  mandamus  to  justices  to  issue  their  warrant  of  distress,  to  levy  a  poor- 
rate^  it  appeared  that  the  property  in  respect  of  which  the  rate  was  sought 
to  be  obtained,  was  trust  property,  left  by  a  testator  for  the  purposes  of  a 
free  school,  and  that  one  of  the  justices  refusing  to  grant  his  warrant,  was  a 
trustee  of  the  estate,  it  was  held,  that  notwithstanding  his  character  as  siich 
trustee,  he  was  liable  to  the  mandamus  {ff)* 

Wherever  there  is  a  remedy  by  distress,  a  mandamus  will  not  lie  (^). 

Distribution  of  Intestate's  Estates].  See  tit  Administration 
{DisirUntHon). 

Dock].     See  tit.  Drainage  {h)> 

(z)  jiMt9,p,\2.     R.  e.  Derbjr8h..(J.),  1  IJttledale,  J.   See  also  R.  9.  Middlesex  (J.), 

W.  Blac.  605.   S.  C.  Barr.  1991.     See  also  2  Keny.  163.     See  stat.  6  &l  1  Vict.  c.  67, 

R.  V,    Green,  Skin.  670.    Green  v.  Pope,  a.  3,   App.,   and  tits.   "Qtuxrter  SesMwns,** 

Ld.  Rajrm.  125.     Com.   Dig.  tit.   **  Man."  {Justices,  WiumnU). 

(A).     Bac.  Abr.  tit.  **  Man."  (D.)   See  tits.  (/)  Ante,  p.  21.    R.  o.  Hants  (J.),  1  B. 

^  Ck4^'"' Curate;*  "Quarter  Sessions:*  &  Ad.  658.    R.  v.  Robinson,  Burr.  799,  and 

(a)  See  tits.  «  Return,**  "  Traverse:*  cases  there  cited.  See  tit  '•Act  of  Parliament:* 

(i)  Sand.  Obs.  upon  the  But.  57,  R.  v,  {ff)  R.  ».   Ellis,  2   D.  361.    See  tits, 

Southmolton   (Mayor).    S.    C.    Skin.    122.  ''Quarter  Sessions:*  { Justice),"  Poor:* 
Com.    Dig.   tit.    "Afcin."  (A.)    See    tits.  Q/)  Ante^ip.  21,    See  tit,  ••CompensiU/oM." 

"  Conviction,**  **  Quarter  Sessions:*  (  Appetd).  (  Company,  Judgment). 

(c)  Peat's  case,  6  Mod.  229.     S.  C.  2  (A)  2  Rail.  Oas.  599;  6  Jur.  216;  2  Q. 

Salk.  572.  B.  64.    S.  C.  1  G.  &  D.  286,  where  sec  a 

((/)  Ante,  p.  10,  and  n.  (/).  form  of  writ  to  repair  a  dock. 

(e)  R.  9.  Bucks  (J.),  3  N.  &  M.  69,  per 
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Drainage].     This  subject  is  treated  of  as  follows : — 


Dbaikagb. 

Dbaimaqb. 

Cammimaners  of 

-     120 

Bate 

-     121 

Swearing  in 

-     120 

Returns 

-     121 

Duties,  ^c. 

.     120 

Apportionment 

-     121 

Compensation 

-     120 

Books,  ^c,  Inspection 

-     121 

Beimlfursement 

-     120 

].     Commissioners. — It  is  clear,  irom  several  cases,  that  Cominis- 

siouers  of  Sewers  are  subject  to  the  jurisdictiou  of  the  Court  of  B.  R,  hj 
writ  of  mandamus  (t). 

• ].     Swearing  in. — So  it  lies  to  command  the  swearing  in  of  such  a 

commissioner,  appointed  under  a  Drainage  Act  {j). 

"}.    Duties^  ^c;  ReparoHon^  ^, — The  writ  does  not  lie,  at  the 

instance  of  the  Conservators  of  the  Bedford  Level,  to  command  the  land- 
owners to  amend  and  heighten  certain  banks  within  the  tevel  which  were 
liable  to  repair  ratione  tenura^  and  which  were  alleged,  but  not  admitted  to 
be  in  a  dangerous  state ;  because  the  stat.  15  Car.  2,  c.  17,  s.  5,  gives  the 
conservators  within  the  level  the  authority  of  Commissioners  of  Sewers,  and 
therefore  they  have  sufficient  remedy  by  amercement,  in  their  own  hands  (A). 
But  it  lies  to  command  the  making  of  certain  alterations  and  amendments 
in  sewers,  &c.,  under  adequate  words  in  a  local  act  (t), 

] .    Compensation. — The  writ  does  not  lie  to  command  the  summoning 

of  a  compensation  jury,  to  assess  damages  for  injury  done  by  reason  of 
works  bona  fide  erected  by  Commissioners  of  Sewers,  within  the  limits  of 
their  jurisdiction  (m).  But  it  lies  to  command  commissioners,  for  putting 
in  execution  an  act  of  Parliament  for  draining,  to  issue  their  precept  to 
the  sheriff  to  impanel  a  compensation  jury  (n). 

].     Eeimbursement. — The  writ  lies  to  command  commissioners,  &c. 

to  reimburse  money  properly  expended  in  repairing  damage  done  to  a  sea 
wall  abutting  on  the  prosecutor's  lands,  but  not  if  it  appear  by  affidavit  that 
the  prosecutor  has  been  guilty  of  laches ;  as,  by  allowing  the  wall  after  it  had 


(0  Ante,  p.  12.  R.  V.  Pagham  levels,  8 
B.  &  C.  357,  358.  Car^ffe  Bridge  case,  1 
Salk.  146.  S.  C.  Ld.  Raym.  580,  and  cases 
there  cited.  See  tits.  *<  Act  of  Airfiameii/,*' 
**Commi§tumer,^ 

(j)  R.  V.  Kelk,  4  P.  &  D.  185:  1  G.  & 

D.  127.  S.  C.  1  Q.  B.  660.  S.  C.  9  L.  J., 
N.  S.  362,  Q.  B.  See  tits.  *'  Committioner," 
"  Offiee,**  (  Swearing  in), 

(k)  Ante,  p.  21.    R.  v.  Gamble,  11  A.  & 

E.  69.  72,  and  notes  and  cases  there  cited. 
S.  C.  9  L.  J.,  N.  S.  2,  Q,  B.  See  R.  r. 
Sioke  Damercl,  5  A.  &  E.  584.    S.  C.  1  N. 


&  P.  56.  See  R.  o.  Oose  Bank,  3  A.  &  E. 
544.     See  pott,  tit  "^/^ib'ocKioit." 

(0  Ante,  p.  1 1.  R.  v.  Bristol  Dock,  9  D. 
&  R.  309.  S.  C.  6  B.  &  C.  181,  where  see 
form  of  writ  and  return.  See  tits.  **  Aei  ef 
BiTficmifnif;'  «  Doc*,"  «« iViofaiice,**  &c. 

(m)  R.  0.  Pagham  Levels,  8  B.  &  C.  355, 
and  cases  there  cited.  R.  e.  Tindall,  6  A. 
&  £.  150.    See  tits.  *<  Cbn^peiuiKton,**  (  CW- 

(«)  Ante,  p.  n.  R.  o.  Nene  OotfalU  4 
M.  &  R.  647,  and  see  tits.  "  Ad  o/  rarHm- 
menti'  "  Compensation,**  (  Company). 
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been  previously  presented  for  noDrepair,  to  be  out  of  repair  at  the  time  the 
accident  happened  (o). 

}.    Rate, — So  the  writ  lies  to  command  Commissioners  of  Leyels,  &c. 

to  make  a  rate  to  reimburse  an  expenditor  (/i).  Thus  it  has  been  granted 
to  command  such  commissioners  to  make  a  rate  on  all  persons  having  or 
holding  messuages,  &c.  within  such  Jevel,  who  had  had  or  might  have  hurt 
or  disadvantage  by  inundations  of  the  sea,  for  want  of  a  sufficient  sea  wall 
there ;  or  who  had  had  or  might  have  benefit  by  preventing  such  inundations  ; 
and  for  repaying  money  advanced  by  certain  persons  beyond  their  propor- 
tions of  the  expenditure  in  making  the  new  sea  wall  {g), 

^].     EetufTu. — To  such  a  writ,  a  return  by  the  commissioners  of 

^*  tardey"  or  that  the  writ  was  not  delivered  until  within  four  days  of  the 
expiration  of  their  commission,  and  that  there  was  no  time  to  make  a  rate, 
is  a  good  return.  So  it  is  a  good  return,  that  they,  the  commissioners,  had 
made  a  rate  prior  to  the  issuing  of  the  writ,  which,  when  collected,  would 
be  sufficient  and  applicable  to  repay  the  prosecutor  (r). 

'].    Apportionmeni.'-So  the  writ  lies  to  command  an  apportionment 

amongst  certain  parishes  of  a  sum  of  money,  which  had  been  assessed  by 
commissioners  under  a  Drainage  Act  (s), 

"],  Boohsy  Inspection,— The  writ  lies,  in  some  cases,  to  command  in- 
spection and  copy,  &c.  of  rate  books,  plans,  &c.  But  where  the  Commissioners 
of  Sewers  for  the  Tower  Hamlets  united  two  levels  which  had  theretofore  had 
separate  drains  and  sewers,  and  had  been  separately  rated  for  drainage  and 
sewerage,  and  then  made  a  joint  rate  on  the  united  levels ;  an  occupier  of 
property  within  one  of  the  levels  so  united,  with  the  object  of  obtaining 
evidence  in  support  of  a  motion  to  bring  up  the  rate  by  certiorari  and  quash 
it,  applied  to  the  commissioners  for  an  inspection  of  all  commissioners* 
plans,  rates,  presentments,  decrees,  account  books,  proceedings,  and  minutes, 
relating  to  the  Tower  Hamlets  ;  but  the  commissioners  merely  gave 
inspection  of  all  documents  relating  to  the  rate  on  the  united  level.  The 
Court  refused  a  writ  to  command  them  to  allow  inspection  of  the  other 
docaments  and  proceedings,  though  the  commissioners  had  given  the  rate- 
payers notice  of  their  intention  to  enforce  the  rate  {t)» 

(o)  AnU,p,  27,  28.    R.  v.  Eoex  Com.  (r)  AnU,  p.  15;  8tra.   763.    S.  C.  Ld. 

.  1  B.  &  C.  477.     S.  C.  2  D.  &  R.      Raym.  1479,  ticpni.    Com.  Dig.  tit  "Afon." 


700.    See  R.  v.  Capel,  10  A.  &  £.  404.  D.  3.  See  po«f,  tit.  «'i2<<i(ni.' 

See  poti,  tit  '•  AppUeaiUm,'*  («)  R.  o.  Whitaker,  9  B.  &  C.  648.     See 

(p)  lid.  Raym.  1479.    a  C.  Stra.  763.  tits.  «  JtomA,"  "  itete." 
See  titi.  "  Ckwnkwardmar  "  ExpemdUor,"*  (0  Ante,  pp.  16.  27,  28.    R.  v.  Tower 

"  Overseen,"  ^  RaU."  Hamlets,  3  G.  &  D.  92.    aC.  3Q.B.  670. 

(q)  R.  o.  Somerset  (Commissioners),  9  S.  C.  11  L.  J.,  N.  S.  231,  Q.  B.     R.  o. 

East,  111,  where  see  a  form  of  writ  and  Merchant  Tailors,  2  B.  &  Ad.'  115.    Burrell 

retum.     S.  C  7  East,  70.     R.  v.   Tower  o.  Nicholson,  3  B.  &  Ad.  649.    Birmingham 

Hamlets,  I  B.  &  Ad.  236,  237.  R.  v.  Capel,  RaUway  p.  White,  1  Q.  B.  282.     See  tits. 

&c.,  10  A.  &  E.  403,  404.     R.  v.  Hare,  13  •*  AceomUa,'*  **Booht,  ^,,** "  Company,"  "  Cor- 

East.  188.  See  ante,  tit  *<  Conttabk,'*  poraiUm  Municipal,'*  **CinaUy,'*  "  Beeords.*' 
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Durham].  Freemasons  of^  Swear ^  Admits  Sfc, — The  writ  lies  to  swear 
and  admit  into  the  place  and  office  of  a  freeman  of  the  Company  or 
Fraternity  of  Freemasons,  &c.  of  the  City  of  Durham  («). 

East  India  Compahy].  Duties^  S^c, — The  writ  lies  to  command  the 
Court  of  Directors  of  the  £ast  India  Company  to  despatch  to  the  goTemment 
in  council  in  the  East  ladies  certain  orders  and  instructions,  in  the  form  as 
altered  and  approved  by  the  Board  of  Control,  if  the  Board  of  Control  £iave 
such  right  of  alteration,  &c.  \v).  And  it  also  lies  so  to  command,  on  the 
refusal  of  the  directors  so  to  do,  notwithstanding  the  board,  by  taking  the 
initiative,  may  itself  send  out  the  same  despatch  (w), 

EccLESiASTiGAii  Court].     See  tit.  Courts  Inferior^  and  ante^  p.  22. 

Equitable  Right].     See  tit.  Trmty  and  ante,  pp.  27,  28. 

Eton,  Provost  op].  •  Admission, — The  writ  lies  to  command  an  ad- 
mission to  the  office  of  Provost  of  Eton,  if  duly  entitled  (a?). 

Excise].  Commissioners;  Permits  —  The  writ  lies  to  command  the 
Commissioners  of  Excise  to  grant  and  issue  a  permit  for  the  removal  of 
wine,  spirits,  &c. ;  if  the  same  ought,  as  of  right,  to  be  granted.  But  the 
Court  will  withhold  the  writ,  if  it  do  not  appear  that  the  officer  has  done 
wrong  in  refusing  such  permit  (y). 

].     Conviction. — The  writ  lies  to  command  the  Commissioners  of 

Appeals  in  Excise  Cases,  to  hear  and  determine  an  appeal  against  a  convicdon 
by  Commissioners  of  Excise,  as  upon  an  information  exhibited  for  having  a 
private  still  (2;). 

].    Judgment,  4^. — So  it  lies  to  command  the  giving  of  judgment  in 

an  excise  case  (a). 

(«)  Ante,    ^   12.      Green    v.    Durham      1  Wils.  14.    See  tits.  **CoBeg€/'  (Pnmod), 
(Mayor),  Burr.  127.    See  tiu.  "  CampoHy,"      "Office,"*  {Admisnon). 
^•Fretdom,"  {Company  Sumringin),  "Free-  (y)  R.  v.  Excise  (Comnunioners),  2  T. 

R.  381,  385.  R.  o.  Excise  (CommiasioDen), 


(«)  R.  V.  East  India  Company,  &c.  4  11  6  Q.  B.  975,  and  981,  n.  (a).    As  to  against 

&  S.  278,  279.    R.  v.  East  India  Company,  whom  the  writ  shoold  issne,  8.  C.  14  L.  J., 

4  B.  &  Ad.  530.     S.  C.  1   N.  &  M.  335.  N.  S.  179,  Q.  B.    See  tits.  •'CbmrnunoiMrs,** 

Bac.  Abr.  tit.  **  Man,**  (D).     See  tits.  ''Act  **CiutomM**  (  CommUeionen), 

of  ParUtment,**  **  Company ,**  (Duties,  ^c),  (z)  R.  o.  Appeals  (Commissioners),  3  M. 

**CorporaiioH  Munieipal,"  {Dutiee,  ^c.)  &  S.  132.     See  tits.  •* CoHnetum^"  "Qmri$ 

(v)  AnU,  p.  21.     R.  V.  East  India  Com-  Inferior," 

pany,  4  B.  &  Ad.  530.     S.  C.  1  N.  &  M.  (a)  R.  v.  Tod,   Stra.  530.    Bac    Abr. 

335.    As  to  enlarging  the  rule  in  order  to  tit  ••  Af<m."  (D.)  See  tits.  "  Court  Inferior,'' 

enter  and  try  an  appeal,  see  4  M.  &  S.  279,  {Jutfyment),  "Judgment,**  **  Quarter  Seuion*,*' 

and  the  cases,  nqtra.  {Judgment).  And  see  ante,  p.  1) . 

(x)  Ante,  p.  12.  See  R.o.  London  (Ep.), 
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— ].  Exporiatwn, — The  writ  lies  to  command  a  collector  of  excise  to 
administer  an  oath,  under  stat.  38  Geo.  3,  c.  54,  s.  4,  touching  the  exporta- 
tion of  goods,  in  order  to  obtain  a  drawback,  &c.  (6). 

].     Commissioners  of. — See  titles  Admiralty  (Lords  of) ;  Pension. 

Excommuhicate].     See  tit.  Absolution. 

Execution].  See  ante,  p.  23,  and  titles  Company;  Courts  Inferior 
{Judgment  and  Execution) ;  Judgment. 

Exfenditob].     See  titles  Drainage  {Rate)  ;  Sewers. 

Fayessham].  Free-fishermen^  Restoration. — The  writ  lies  to  command 
a  restoration  to  the  office  of  freeman  of  the  Company  of  Free-fishermen  and 
Dredgemen  of  the  Manor  and  Hundred  of  Faversham,  if  improperly 
removed  (c). 

Fees].  See  ante^  p.  24,  and  titles  Constable;  Coroner;  Lectureship; 
Office;  Sexton. 

Fellows].     ^exiULt^  CoUege  {Fellows) \  University;  Visitor. 

FiSHEST,  Priyate].  Appeal. — The  writ  lies  to  command  justices  to 
enter  continuances  and  hear  an  appeal  against  a  record  of  conviction, 
under  stat.  7  &  8  Geo.  4,  c.  29,  for  having  unlawfully  angled  in  a  private 
fishery  {d). 

Footway].    See  tit.  Highway. 

FoBciBLE  Entry  and  Detainer].  The  writ  lies  to  command  justices 
to  pat  in  execution  the  statutes  of  forcible  detainer  {e).  And  also  to  issue 
their  precept  to  inquire  of  a  forcible  entry  (/).  But  in  a  very  recent  case, 
the  Court  of  B.  R.  refused  to  grant  a  mandamus  to  command  magistrates 
to  hear  a  complaint,  and  act  summarily  under  such  statutes  {g).     Nor  will 


(()  R.  V.  Cookson,  16  East,  376.     See  (e)  Ante,  p.  1 1.  R.  0.  Montagne,  1  Bam. 

tits. 'MflByMiJice  OirfA,"«*Oa<*«.»'  72.     R.    ».  ^Jiong,    1   Barn.    82.    See  tit. 

(e)  AiUe^  p.  12.     R.  v.  Free  ilshermen  of  "  Quarter  SetsiowT  {Ju$Hee$), 

FaTersbam,  8  T.  R.  352.    R.  v.  Bumstead,  (/)  Anon.,  6  Mod.  139.    S.  C.  6  Mod. 

2  B.  &  Ad.  705.  Adley  v.  Reeves,  2  M.  &  164.  8.  C.  Holt,  407.  Affidavits  of  the 
8.53.    See  tits.   -Companyt**  **  Franchise,"  facts  must  be  produced. 

"  Freedom,"*  "  Office''  (lieHoraiion).  (g)  Ex  parte  Davy,  2  D.,  N.  8.  24.  S.  C. 

(rf)  Jnte,  p.  11.     R.  V,  Ozfordsh.  (J.),  6  Jur.  24,  Wightman,  J.,  saying,  in  refusing 

3  6.  &  D.  349.  &  C.  4  Q.  B.  177.  S.  C.  the  application,  that  no  case  had  been  cited 
12  L.  J.,  N.  a  40,  M.  C.  See  tits.  «  Con-  for  it.  See  onfe,  p.  11,  and  tits.  "Act  of 
viction,''**CoMrt$  Inferior'* ( Appeal),*' Qwuier  Parhament,**  *' Quarter  SeetionM"  {JneHeei), 

Stttunu"  {Appeal).  and  stat.  6  &  7  Vict.  c.  73,  s.  3,  App. 


124 


THE  HIGH   PREROGATIVK 


tHe  Court  compel  the  granting  of  a  writ  of  restitution  under  stat.  8  Hen.  6, 
c.  9,  for  the  statute  gives  a  discretionary  power  (A). 

Forest  Law],  License  (t).— See  titles  Courts  Inferior;  Lectureship; 
License, 

Fbanchise].  The  writ  lies  in  the  cases  of  franchises  of  a  pablic  nature 
whether  spiritual  or  temporal  (/)•  A  franchise  is  in  its  own  nature  a 
freehold,  and  because  it  is  juris  publici^  the  law  has  a  greater  regard  towards 
it  than  to  any  matter  of  a  private  nature  (A).  Thus  the  writ  lies  to  command 
a  meeting  of  the  mayor,  &c.,  to  approve  a  candidate  for  a  franchise  (/).  So 
it  lies  to  command  a  mayor,  &c.,  who  disapproves  without  cause,  to  approve 
and  admit  him  who  has  a  right  to  be  approved  and  admitted  (m), 

.     AppUcadon. — The  applicant  for  an  admission  to  a  frtmcluse  must 

shew  an  inchoate  right  and  title  to  it,  as  by  apprenticeship,  marriage,  &c., 
and  thereupon  the  Court  will  interfere  to  aid  him,  and  grant  him  the  writ 
of  mandamus  to  enforce  the  completion  of  his  right  (it). 

Free  Burgess].     See  tit.  Burgess  {Free). 

Freedom].    This  subject  is  arranged  as  follows : — 


Freedom. 

CiTT. 

COMFAKT. 

Admission     • 

. 

.     124 

Returns 

- 

-     12« 

. 

-     124 

SweoTtng  vn 

- 

-     126 

COMPANT. 

Restoration 

" 

-    126 

Admission     - 

. 

-     125 

Return 

. 

-    127 

Rvk      - 

. 

-    126 

^].     Ctfy,  Admission. — It  is  clearly  settled,  that  a  mandamus  lies  to 

command  an  inferior  jurisdiction  or  officer  to  do  that,  which  it  is  its  or  lus 
duty  to  do ;  as  to  command  the  mayor,  &c.  of  a  corporation  to  admit  him 


(A)  AnU,  p.  12, 13.  R.  «.  HtfUnd,  8  A. 
&  E.  826  s  and  see  tit.  "Z)tfer0«km.*' 

(i)  B.  0.  Conyen,  15  L.  J.,  N.  a  300, 
Q.  B.,  where  see  a  form  of  writ  to  an  inferior 
Court  to  enrol  a  license. 

0')  AnU,  p.  12 ;  3  BL  Com.  110.  Bagg*8 
case,  11  Bep.  98.  Awdlej's  case,  Latch. 
123.  8.  C.  Poph.  176.  And  see  stat  12 
Geo.  3,  c.  21,  App.  See  tits.  •*Ciiiz€m,*' 
^'CorporaUoH  MunieipaT  {Franekiie),  ^^Free- 
doHh*"  **  Freeman.*' 

(A)  B.  0.  Buckingham  (Corp.),  10  Mod. 
173,  174.  8eeaHle,p.  12,  n.  (»). 


(/)  Ante,  p.  14,  15.  Green  v.  Dnrham, 
Burr.  127,  where  see  form  of  retom.  Com. 
Dig.  tit.<«Mbii.''(A.) 

(m)  Green  «.  Durham  (Bfayor),  Buir. 
127.  Com.  Dig.  tit.  "Man.**  (A.)  See 
titB,  «  Leetwretkip,"  •'  Liemue.- 

(«)  B.  e.  West  Looe  (Mayor),  6  D.  &  B. 
&94,  598.  S.  C.  3  B.  &  C.  677.  B.  v. 
Phyudans*  Coll.,  Burr.  2186.  See  tits. 
"Burgeu**  {Admieeiim),  •<  fVvedbm"  {Com- 
pany), *"  Freeman,*'  **Offiee.**  See  poil,  tit. 
■<  AppUeaHun:'     And  ants,  p.  27,  28. 
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who  has  a  right  to  a  freedom,  as  the  freedom  of  a  city  (o).  The  rule  is 
absolute  in  the  first  instance  (/>). 

].    Cityy  Restor€Uion, — So  it  lies  to  restore  to  priority  of  freedom  (q), 

'].    Company i  Admission.     So  the  writ  lies  to  command  admission 

to  the  freedom  of  a  company  (r).  Thus  the  writ  lies  to  command  the 
admission  of  an  Apprentice  to  his  freedom  of  city  or  company  («),  and  he  is 
entitled  to  the  writ,  although  he  may  have  committed  a  breach  of  the 
covenants  of  his  apprenticeship  deed  by  marrying,  &c.,  for  it  is  clear  that 
a  mere  breach  of  covenant,  especially  after  waiver  thereof,  does  not  incur 
a  forfeiture  of  freedom  (t).  The  Court  of  B.  R.  will  also,  on  a  proper  case, 
command  all  inferior  jurisdictions  to  do  all  necessary  and  proper  acts  for  the 
perfection  of  the  right  to  admission.  Thus  a  writ  of  mandamus  has  been 
granted  to  admit  to  an  office  for  enrolling  and  entering  all  indentures  of 
apprenticeship,  and  the  freedoms  of  such  apprentices  (u).  So  it  has  often 
been  granted  to  command  the  town  clerk,  steward,  or  other  proper  person, 
to  enrol  indentures  of  apprenticeship  in  the  public  books  of  a  company ; 
if  such  a  proceeding  be  made  necessary  by  a  bye-law,  &c,  in  order  to  obtain  a 
freedom ;  but  the  apprenticeship  must  be  such,  and  the  apprentice  must 
have  complied  with  all  the  rules,  as  clearly  to  entitle  him  to  such  right  (v). 


(p)  Anie^  pp.  11,  12.  Roger's  case,  T. 
18  Car.  1 ;  Rot.  123,  cited  in  Dr.  Dolben's 
ease.  I  Keb.  881.  8.  C.  1  Keb.  872,  per 
Twisden,  J.  R.  v.  Eye  (Corp.),  1  B.  &  C. 
85.  S.  C.  2  D.  &  R.  172.  R.  v.  Boswortb, 
Stra.  1112.  R.  v,  Oakbampton  (Mayor),  1 
Wils.  332.  Toimsend's  case,  1  Ley.  91. 
S.  C.  1  Sid.  107.  &  C.  1  Keb.  458,  in 
wbich  case  a  precedent  of  a  like  mandamus 
was  produced,  and  a  similar  one  was  also 
stated  to  have  been  granted,  M.  32  Car.  2, 
B.  R.  R.  9,  Rnshworth,  Kel.  287.  R.  o. 
Harrison,  Burr.  1323.  S.  C.  1  W.  Blac. 
371.  R.  V.  Lincoln  (Mayor),  12  Mod.  190. 
S.  C.  Cartb.  448.  S.  C.  5  Mod.  399,  402, 
where  see  form  of  writ.  S.  C.  Ld.  Raym. 
203,  wbere  see  a  form  of  writ  and  return. 
See  Stat.  12  Geo.  3,  c.  21,.App.  R.  o. 
Coventry  (Mayor).  3  Dong.  236.  R.  o. 
Kingston-upon-HuIl,  1!  Mod.  382.  S.  C. 
Stra.  578.  See  R.  v.  Osbom,  1  Com.  240. 
Com.  Dig.  tit.  "  Man,**  (A.)  R.  v.  Ludlam, 
Stra.  675.  &  C.  8  Mod.  267.  See  tits. 
"  Citizen,**  «»  Corporation*'  (Munieipaf), 
''Courts  Inferior,**  "  Freeman,"  "  Livery,** 

(p)  R.  0.  CoTentry  (Mayor),  3  Doug* 
236,     See/K»f.  tit.  x^tf/e.'* 

(q)  Ante,  p.  12.  R.  v.  Trinity  Cbi^l,  8 
Mod.  28.  Roll.  Abr.  481.  R.  o.  Canter- 
bury  (City),  1  I^v.  119.    See  tit  **  Office,** 


(Eettoration). 

(r)  R.  V.  Rusbwortb,  Kel.  287.  See  tits. 
**Conqfany**  (Bermtutat  Company),  "Cuttert' 
Company,**  **  Franchise,**  "  Freeman,** 
"  Utery,** 

(fl)  R.  0.  Linoob  (Mayor),  12  Mod.  190. 
S.  C.  (}artb.  448.  S.  C.  5  Mod.  399,  402. 
S.  C.  Ld.  Raym.  203,  wbere  see  a  form  of 
writ  and  return.  See  stat  12  Geo.  3,  c.  21, 
App.  R.  V,  Selby,  2  Show.  154.  R.  v. 
Cambridge  (Mayor),  2  Chit  144.  R.  o. 
Ludlam.  8  Mod.  267.  S.  C.  Stra.  675.  R. 
V.  Harrison,  Burr.  1323.  Bac.  Abr.  tit 
**Man.*'(D.) 

(t)  Townsend's  case,  1  Lev.  91,  a  prece- 
dent being  produced  of  a  rimilar  case  at 
Norwich ;  a  similar  writ  was  also  granted  M. 
32  Car.  2,  B.  R.  S.  C.  1  Sid.  107.  S.  C. 
Raym.  69.  S.  C.  1  Keb.  458,  470,  659. 
R.  V.  Selbye,  2  Show.  154 ;  and  see  Green 
V.  Durham  (Mayor).  Burr.  127.  Com.  Dig. 
tit  "  Man,**  {K.),sedvide  (D.)  4.  See  tit 
** Office**  {Restoration  Returns), 

(w)  Ante,  p.  11,  12k  R.  v,  Gravesend 
(Mayor),  2  B.  &  C.  602.    See  tit  "  Office,** 

(v)  Ante,  p.  27,  28.  R.  v.  Marshall,  2  T. 
R.  2.  R.  0.  Tappenden,  3  East,  185,  where 
sec  form  of  writ  and  return.  R.  v.  Coopers* 
(Company,  7  T.  R  543,  where  also  see  form 
of  writ,  &c. 


'!>  THE    HIGH   PREROGATIVE 

.     Hule. — The  rule  to    admit  to  the  freedom  of   a    city,  &c.  is 

At>^^llite  lu  the  first  instance  (tr).  The  practice  being,  that  where  the  writ 
t«  cu  ^wear  or  to  admit,  the  Court  will,  in  case  the  right  appear  plain,  grant 
tho  writ  upon  the  first  motion,  that  is,  absolute  in  the  first  instance.  But 
\^  hor^  it  is  to  restore  one  who  has  been  removed,  the  practice  is  to  grant  a 
rule  nisi  only  (x), 

,     Return, — A  return  that  applicant  would  not  take  the  usual  oaths 

before  admission,  has  been  held  good  {y).  But  as  a  Quaker  should  be 
admitted  upon  making  a  solemn  affirmation  merely,  instead  of  the  usual 
statutory  oaths  (z),  it  had  been  held  not  to  be  a  good  return  to  say  that  such 
a  person  had  not  taken  the  oaths  (a). 

'],     Swearing  in^  Sfc, — So  the  writ  lies  to  swear  and  admit  into  the 

place  and  office  of  a  freeman ;  as  of  the  Company  or  Fraternity  of  Free- 
masons (6);  or  Armourers  and  Braziers  (c);  or  Scriveners'  Company  {d); 
or  Russia  Company  {e) ;  or  Turkey  Company  (/) ;  or  Clothmakers*  Com- 
pany {g)%  or  Joiners'  Company  (A) ;  or  of  the  Gunmakers'  Company,  &c  {%). 

But  the  Court  will  not  interfere  on  behalf  of  a  person  who  has  not 
acquired  an  inchoate  right  to  be  admitted  {J)  by  birth,  servitude,  &c.  But 
if  a  bye-law  of  a  company  make  it  penal  for  a  man  to  eiiercise  any  other 
trade  but  that  of  the  company,  he  is  thereby  entitled  to  his  fireedom  of  such 
company  {k\  in  order  to  avoid  the  penalty. 

"],     Company y  Restoration, — So  the  writ  lies  to  restore  to  the  office 

of  freeman,  or  to  the  freedom  of  a  company  (/),  as  the  Cutlers*  Company,  in 
all  cases  of  iUegal  deprivation. 

(w)  Auitt  p.  126.  R.  o.  Coventry  (Mayor),  ^enert*  CompoM^,^ 

3Doag.236.    Seepof«,tit.  **  Rvk,^  (e)  De  la  Costa  v.  Rosria  Companj,  1 

(;r)  3  Doug.  236,  n.  (a).    BulL  N.  P.  Bam.  24.   S.  C.  Fitig.  4. 

199.    See  B.  o.  Truro  (Mayor),  2   Chitt.  (/)  R.  o.  Turkey  Company,  Burr.  943, 

257,  and  cases  there  cited.     See  pott,  tit.  947,  where  see  form  of  the  writ  and  retnra 

"  AppUeatum,"  (in  this  case  the  prosecutor  was  a  (Quaker), 

(y)  Stra.    1112;    12   Mod.  190.     S.  C.  Bac.  Abr.  tit.  <•  Afam.**  (D.) 

Carth.  448;  Burr.   999,  mpra.    See  tits.  (g)  R.o.  Harrison,  iW.Blac.  371.  S.  C. 

**  CoOtgt**  (^OaUu),  •* Oaths,**  ** Office"*  {Res^  Burr.   1322.     S.  C.  where  see  a  form  of 

ioratioH^  Rehim,  Oaths).  return. 

(»)  Stq^ra,  Burr.  999,  1004, 1005.    R.  v.  (h)  See  Burr.  1328,  suprp. 

Lincoln  (Mayor),   12    Mod.  190,  n.  (a).  (t)  R.  ©.  Gunmakers*  Company,  W.  Kely. 

S.  a  Carth.  448.     S.  G.  5  Mod.  399,  402.  280. 

8.  C.  Ld.  Raym.  203.  (J)  Ante,  pp.   27,  28.     R.  v.  Linoob^i 

(a)  R.  V,  March,  P.  33  Geo.  2;  Burr.  Inn,  7  D.  &  R.  368,  per  Littledale,  J.;  Con. 

999;  (3om.  Dig.  tit  "Afoii."  D.  4.  Dig.   tit  "  Man.**  (A.)    See  tit.  *•  Fnw- 

(6)  Ante,  p.  12.    Green  v.  Durham,  Burr.  ehise,**  "  Freeman.^ 

131.  Wrights.  Fawcett,  Burr.  2043,  2044.  (k)  See  onto,  p.   11.    R.  v.   Ludlam,  8 

See  a  form  of  direction,  Raym.  446,  and /m^  Mod.  267.   S.  C.  Stra.  675.    Robinson  r. 

tit  **Wnt**  iDireetion).     See  tits.  "Office**  Grossoourt,  5  Mod.  104.    Harrison  «.  Good- 

(  Swearing  in),  man.  Burr.  12 ;  Burr.  1323,  s^gtra. 

(e)  Smith  e.  Armourers'  Company,  Peake,  (/)  R.  v.  Whitstahle  (Freefishere),  7  East, 

N.  P.  Cas.  199.  353.  R.  r.  Faversham  (Freefiahen),  8  T. B. 

(d)  R.  9.  ScriToners'  Company,  10  B.  &  C.  352.    See  tit  "  Cntkrs'  Compn^}*  **  Office,'' 

51 1.    S.  C.  5  M.  &  R.  543.     See  tit  "  Sen-  (Reatoratim). 
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"],    Eeium. — And  a  return  to  such  a  mandamus  should  state,  that 

the  body  removing  has  proved  the  charge  for  which  the  prosecutor  was 
removed.  It  is  not  sufficient  to  state  merely  that  he  was  present  when  the 
charge  was  made,  and  did  not  deny  it  (m). 

Fbekman].     This  subject  is  arranged  as  follows: — 

Fbbsman. 

Presentaiionfor  admission 
Admission  and  swearing  in 

].     Preseniation/or  Admission. — The  writ  lies  not  to  command  the 

inquiry  jury  of  a  borough  to  present  persons  to  be  freemen,  although  by 
custom  they  must  be  presented  by  such  a  jury  before  they  can  be  admitted 
by  the  bailifis.  Holt,  C.  J.,  stating,  that  the  Court  would  grant  a  mandamus 
to  them  who  are  to  admit,  but  not  to  them  who  are  to  present  upon  oath ; 
the  truth  of  a  fact ;  not  to  a  jury ;  for  it  is  presumed,  that  a  grand  inquest 
will  present  as  they  ought,  and  so  of  an  inquiry  jury  (n). 

].     Admission  and  Swearing  in. — The  writ,  however,  lies  to  admit 

and  swear  into  the  place  or  office  of  a  freemen  of  a  city  or  borough,  under 
Stat.  12  Geo.  3,  c.  31  (o). 

But  the  applicant  must  be  duly  qualified,  that  is,  have  an  inchoate  right 
by  birth,  servitude,  &c.  (p).  And  by  the  stat.  12  Geo.  3,  c.  21,  any  person 
entitled  to  be  admitted  a  freeman,  who  shall  apply  to  the  mayor,  &c  to  be 
admitted,  and  also  give  notice  specifying  the  nature  of  his  claim  may, 
unless  admitted  within  a  month,  apply  to  the  Court  of  B.  R.  for  a 
mandamus  for  that  purpose ;  if  he  be  refused  admittance,  and  a  peremptory 
mandamus  be  afterwards  granted,  the  mayor,  &c.  shall  pay  the  costs  (q). 

].     Bestoration. — The  writ  lies  also  to  command  the  restoration  of  a 

freeman  of  a  city,  borough,  or  town,  illegally  disfranchised  (r). 

.     Form  of  Writ. — The  writ,  as  in  all  cases  of  franchises,  should 

(m)  8  T.  R.  352,  supra.  See  tits.  "  Fnw-  S.  C.  3  Q.  B.  677.    R  C.  11  L.  J.,  N.  S. 

tAi»e,**** Office**  iRetioraOon  Return).  318,  Q.  B.;  Bac.  Abr.  tit  *<  Man."  (C.) 

(a)  jInU,  p.  112.    Clitheroe'8  case,  Comb.  See  tiu.  *'  Alderman"  {EUction),  "  Citizen,** 

239,  also  cited  in  R,  v.  Montacute  (Li),  "  Francftite,"  ** Freedom"  (City),  "Office.** 
I  W.  Blaek.  64.  S.  C.  1  WiU.  283;  and  tee  {p)  Ante,  pp.  27,  28.    R.  v.  Montacute 

ttat.  9  Ann.  c  20,  ».  1.     See  tits.  «•  Court***  (Ld.),  1  Black.  61  ;  1  Wils.  283,  S.  C. 
{Superior,  Q.B.),"  Jury,****  Presentment."  (^)  See     stot    App.  ;    Com.    Dig.     tit. 

(o)  See  8tot.  in  App.  as  to  notice  of  appli-  "  Man.**  (A.)  ;   but  see  stat.  6  &  7  Vict. 

cation,  &c.    Green    v.    Durham    (Mayor),  c.  89,  s.  5,  App.     See    tits.  **  Franchite," 

Burr.  137.    Wrigbt  v.  Fawcett,  Burr.  2041,  •*  Freedom,"  **Livery,"  "  Office." 
where  see  form  of  writ  and  returns.    R.  v.  (r)  Ante,  p.  12.  The  Protector  and  King- 

Doncaster  (Mayor),  7  B.  &  C.  630.  R.  v.  ston-upon-Thames,    Sty.  477 ;   this  was   a 

Montacute  (Ld.),  1  W.  Blac.  64.    S.  C.  writ  of  restitution;  see  also    R.  v.  Derby 

I  Wils.  283.    R.  V.  Sufford,  4  T.  R.  689.  (Mayor),  Cas.  t.  Ld.  Hard.  152.     See  tits. 

R.  «.  Norris,  1  Bam.  385.     Moore  v.  Has-  "Company,"  •*  Franchise;*  **  Freedom**  {Res- 

tings  (Mayor),  Cas.  t.  lA.  Hard.  353.  R.  v.  toraiion),  "Office"  (Restoration). 
Mahnetbvy  (Aldermen),  3  G.  &  D.  482. 
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be  to  re-admit  or  restore  to  the  "privilegey^  and  not  to  the  ''  place  and  office" 
of  freeman  («). 

.     Return. — Although  it  is  undecided  whether  a  burgess   having 

committed  an  offence  indictable  at  common  law,  together  with  a  breach  of 
his  oath  and  duty,  can  be  disfranchised  previously  to  conviction  of  the 
indictable  offence,  yet  if  it  appear  that  an  indictment  would  not  have 
determined  the  matter,  he  may  be  disfranchised  for  the  acts  amounting  to  a 
breach  of  his  oath  and  duty  (f), 

Fbe^masons  of  Durham].  See  titles  Durham;  Freedom  {Campanyf 
Swearing  t»). 

Friendly  Societies].  Enrolment^  ^. — The  Court  of  B.  R.  will,  by 
mandamus,  command  justices  at  Quarter  Sessions  to  enrol  and  confirm  the 
rules  of  a  friendly  society.  But  as  the  authority  of  such  justices,  under  the 
Stat.  10  Geo.  4,  c.  6,  to  inquire  whether  the  tables  of  pajrments  and  benefits 
in  friendly  societies  can  safely  be  adopted,  does  not  extend  to  societies 
instituted  before  the  passing  of  that  act,  the  Court  will  not  command  the 
enrolment  of  the  rules,  &c.  of  such  a  society  (tf). 

So  it  seems  the  Court  will  grant  the  writ  to  annul  and  make  void  all 
rules,  &c.,  that  are  repugnant  to  the  stat.  33  Geo.  3,  c  54,  and  to  allow  and 
confirm  all  such  of  them  as  are  conformable  thereto  (v). 

].     Complaint — The  writ  also  lies  to  command  justices  to  issue 

their  summons  to  a  friendly  society,  to  hear  and  determine  a  complaint  as  to 
an  expulsion  from  such  society,  and  to  make  an  order  thereupon  (to).  But 
the  Court  has  refused  to  grant  such  a  mandamus  for  a  society  which  had  been 
acting  on  rules  not  enrolled  for  upwards  of  thirty  years,  on  the  doubt  the 
Court  entertained  as  to  the  existence  of  the  society,  although  the  originally 
enrolled  rules  had  never  been  repealed  (x).  The  writ  also  lies  to  command 
justices  to  proceed  to  hear  and  determine  a  complaint  of  a  friendly  sodety 
against  a  member,  for  not  paying  a  sum  of  money,  pursuant  to  the  stats. 
10  Geo.  4,  c.  56,  and  4  &  5  Wm.  4,  c.  40  (y). 

Gabob  Laws.]     Conviction ;  Appeal. — The  writ  lies  to  command  justices 

(«)  R.  o.  Morris,  Ld.  Raym.  338.    See  (x)  Afit€,  p.  10,  11.    R.  v.   Godolphin 

p99t,  tit.  «  Writ**  (Mandatory  Cbute).  (LcL),  wpra.    R.  0.  Gilkes.  8  B.  &  G.  439. 

(I)  See   tit.  "  Burgeu,"    R.    v,    Derby  S.  C.  2  M.  &  R.  454.    Ex  parte  Morrish, 

(Mayor),  Cases,  t.  Hard.  152,  and    cases  JacRep.  162.  R.  o.  Witbam  Savings*  Bank, 

there  cited,  as  to  disfrancbiaement ;  but  see  3  N.  &  M.  416.    S.  0.   1    A.  &  E.  321. 

^t  "  Office"  (RutoratioH.Betum).  Battey  o.  Townrow,  4  Camp.   5.    Bnt  see 

(m)  R.  o.  Somerset  (J.),  1  N.  &  M  252.  now  indemnity  clause  in  stat  6  &  7  Vict. 

See    tits.   '' Act  qf  Parliament,**  •*  Quarter  c.  67,  s.  3,  App.,  and  tit.  <<  Quarter  Sestiams**. 

SeeeioHs**  (Juatteee).  (Juetieee), 

(e)  R.  0.  Stafibrdsh.(J.),  12  East,  280.  (y)  R.  v,  Sbortridge,   1   D.  &   L.  855. 

(w)  R.  V.  Godolphin  (Ld.).  3  N.  &  P.  S.  C.  13  L.  J..  N.  S.  70,  M.  C,  •«■.  R.  ©. 

488.    8.  C.  8  A.  &  E.   338.     •*  Quarter  Scott.     Tbe  rule  was  drawn  up  upon  notiot 

SestUmt**  (JutHeet).  of  such  rule  to  be  given  to  such  defaulter. 
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at  Quarter  Sessions  to  enter  continuances,  and  hear  an  appeal  against  an 
order  of  conviction  under  stat.  62  Geo.  3,  c.  93,  Sched.  L.  R.  12,  of  the  said 
act,  for  using  a  greyhound  for  the  purpose  of  killing  a  hare  ;  without  having 
taken  out  a  certificate  (z).  But  the  Court  will  not  command  them  to 
rehear  an  appeal,  on  the  ground  that  they  rejected  admissible  evidence, 
although  the  appeal  be  against  a  conviction  under  an  act,  by  which  a  certiorari 
is  taken  away  (a). 

Gamdto].  Conviction ;  Appeal. — The  writ  lies  to  command  the  Quarter 
Sessions  to  enter  continuances  and  hear  an  appeal  against  a  convict|on  for 
gaming,  under  stat.  12  Geo.  2,«c.  28  (b). 

Gaoi«].  The  writ  lies  to  command  justices  to  take  into  consideration  the 
report  of  a  prison  visiting  justice  respecting  certain  abuses  in  a  house  of 
correctioui  and  to  take  measures  for  rectifying  the  same  (c). 

As  to  the  delivery  up  by  gaoler  of  the  corpse  of  a  late  prisoner,  see  tit. 
Corpse. 

GuABDiAH 8  OF  THE  Poob].     This  subjoct  is  arranged  as  follows : — 


GuABj)iAHs  or  PooB. 

. 

GOABDIANS  OF  PoOB. 

JElectian 
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Duties,  {re- 

-     129 

Admission 

-     ISO 

Clerk  to  Ovardians 

-     129 

Restoration 

.     130 

].     Election. — The  writ  lies  to  command  a  borough  corporation  to 

hold  an  assembly  for  the  purpose  of  electing  guardians  of  the  poor,  under 
the  provisions  of  a  local  act  (d).  So  it  has  been  granted  to  command 
churchwardens  to  set  aside  a  certain  election  of  guardians,  and  to  hold  a 
vestry  for  the  purpose  of  electing  four  persons  to  be  such  guardians,  and  to 
proceed  in  their  election  (e). 

^].     Duties,  4t?.— See  titles  Alderman  (Duties)  ;  Church  {Church 

Trustees)  \  Office ;  Poor  {Poor  Law  Commissioners)* 

"].    Clerhf  Appointment, — It  is  doubtful,  upon  the  authorities,  whether 

the  appointment  of  clerk  to  a  board  of  guardians  of  the  poor,  be  or  be  not  an 
office  fbr  which  a  mandamus  will  lie;  whether  it  be  so  or  not,  depends 
entirely  upon  the  nature  of  the  appointment  in  each  particular  case.     So 


(2)  B.  V.  Sdop  (J.),  2  B.  ft  A.  694.  Ex 
parte  Pratt,  2  N.  ft  P.  102.  See  tits.  «  Act 
of  JParliamatt/*  *•  Qmtnetum,**  **  Quarter  See- 
ticee^  {Appeal). 

(a)  Ex  parte  Pratt,  2  N.  &  P.  102.  See 
tils.  -  Certiorari,"  «  Qwwc<&w,«  ''Qiuuier 
Seniotu**  (Rehearing). 

(6)  B.  V.  Surrey  (J.),  5  B.  &  A.  539. 
S.  C.  I  D.  &  B.  160.  See  tits.  "Convietim^** 
"  Quarter  Seteume"  (Appeal). 


(e)  R  9.  North  Biding  (J.),  3  D.  ft  B. 
510.  S.  C.  2  B.  ft  G.  286.  See  tits. 
"Newgate,"  *' Quarter  Seesume**  (Juttieet), 
•Trieoner."    But  see  tit.  "iVe*«U»iMJt<." 

(d)  Ante,  p.  11.  B.  ».  Norwich  (Mayor), 
1  B.  ft  Ad.  311.  See  tits.  "  Act  of  Partial 
"  Churehioarden,"  ••  Corporation  Muni 


(e)  B.  V.  Clerkenwell  (Churchwardens), 
3  N.  &  M.  41 1.  See  tit.  <•  Office'*  (  Election). 
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road  act,  turn  a  road  through  an  inclosure,  and  make  the  fences  at  their  own 
expense,  and  repair  them  for  several  years ;  yet  the  Court  will  not  compel 
them,  by  mandamus,  to  continue  such  repairs,  unless  there  be  a  speciid 
provision  in  the  act  to  that  effect  (r). 

So  the  writ  has  been  granted  to  command  the  reparation  of  hedges  (i).  So 
it  has  been  granted  to  command  justices  to  issue  their  warrant  in  order  to  levy 
the  expenses  of  cutting  a  hedge,  by  the  surveyors  of  highways,  pursuant  to 
Stat.  5  k6  Wm.  4,  c.  60,  s.  66 ;  but  not  unless  it  appear  by  the  affidavits  in 
support  of  the  rule,  that  a  demand  has  been  made  of  the  expenses,  from  the 
persons  sought  to  be  charged,  and  the  justices  were  informed  of  that 
demand  (t). 

].     Statute  Duty. — The  writ  lies  to  command  justices  to  receive  and 

determine  an  appeal  by  the  surveyors  of  the  highways,  against  a  conviction 
for  not  having  delivered  in,  pursuant  to  notice,  to  the  trustees  of  a  turnpike 
road,  under  stat.  17  Geo.  3,  c.  106,  a  list,  in  writing,  of  the  inhabitants,  te. 
in  the  said  township,  liable  to  do  statute  duty  ;  but  not  unless  the  appeal  be 
properly  entered  (u).  So  it  lies  to  command  justices  to  compel  the  per- 
formance of  statute  duty  by  those  whose  duty  it  is  to  do  it  (v)  ;''or  to 
command  them  to  enter  continuances,  and  hear  the  appeal  of  a  road 
surveyor  against  an  order  of  justices,  for  the  performance  of  statute  work, 
and  for  the  payment  to  the  treasurer  of  a  turnpike  act,  of  a  certain  sum  of 
money  as  composition  for  statute  duty  (tr),  due  in  respect  of  the  occupation 
of  the  parish  tithes  (x). 

].     Repairs, — The  Court  of  B.  R.  will  not  entertain  an  application 

for  a  mandamus  to  repair  a  turnpike  road,  and  this  notwithstanding  the 
question  be,  which  of  two  parties  is  liable  to  repair  under  certain  local  acts 
of  Parliament  ?  because  the  best  mode  of  proceeding  is  to  indict  the  parish, 
who  can  then  have  the  fine  apportioned  under  stat.  3  Geo.  4,  c.  126.  Lord 
Denman,  C.  J.,  in  giving  judgment  in  such  case  said,  he  "  knew  no  instance 
of  a  mandamus  to  repair  a  road,"  and  in  the  same  case,  it  was  stated  by  the 
Court,  that  <<  if  such  applications  were  entertained,  it  would  have  to  try 
questions  of  guilty  or  not  guilty  on  the  state  of  the  roads,  and  all  questions 
affecting  the  liability  (y)."  * 

The  writ  lies  to  command  the  Quarter  Sessions  to  receive  and  proceed 

Roads,  2  T.  R.  232;  and  see  12  A.  &  E.  (0)  R.  v.  Muriott,  1  D.  &  R.  16S. 

428.    &  C.  4  P.  &  D.  154.    But  see  infra,  (w)  R.  «.  Lancash.  (J.),  2  M.  &  R.  519. 

"  Mepain,**  and  poit,  tit.  **  Application/*  8.  C.  8  B.  5c  C.  593. 

(r)  AnU,  p.  15 ;  2  T.  R.  232,  tupra.  (x)  R.  v.  Backinghamsh.  (J.),  2  D.  &  R. 

(i)  Anon.,  Comb.  257,  citing  Sty.,  but  689.     R.  o.  Lacy,  5  fi.  &  C.  706.    See  tit. 

Eyres,  J.,  said  he  did  not  see  how  it  lay  for  "Tithet,** 

hedges.  (y)  Ante,  p.  25.    R.  o.  Oxford  Roads,  4 

(0  Ex  parte  Whitmarsh,  8  D.  431 ;  4  P.  &  D.  154.     S.  C.  12  A.  &  E.  427;  6 

Jnr.  823.     See  poti,  tit.  **  Application*'  {De-  Jur.  216,  n.     R.  v.  Bristol  Dock,  1  G.  &  D. 

moMdamiRefiiMal)-  286.    a  C.  2  Q.  B.  64.    Bat  see  R.  v. 

(»)  R.  9.  West  Riding  (J.),  3  T.  R.  776.  Llandillo  Roads,  2  T.  R.  232,  and  npn; 

See  tits.  '*Aet  of  PorUammu;'  ••  Conviction,*'  "  Feneet,"  &c.     R.  9.  Wilts.  (J.),  8  D.  7 17, 

"  Qwrter  SIbhmjw"  (Apptai),  infra. 
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upon  a  general  traverse  to  a  presentment  by  a  justice  of  the  peace,  upon 
view  of  a  highway  being  out  of  repair  (z). 

The  writ  also  lies  to  command  justices  to  issue  their  warrant  for  levying 
costs  against  a  defendant,  against  whom  an  indictment  had  been  preferred,  for 
not  repairing  a  highway,  pursuant  to  stat.  6  &  6  Vict.  c.  5,  ss.  94,  95,  and 
at  the  trial  of  which  the  defendant  was  found  guilty,  and  a  valid  order 
for  the  payment  of  the  costs  of  the  indictment  had  been  made  by  the 
sessions  (a). 

].    Obstruction,— 'The  writ  lies  to  command  a  justice  to  hear  and 

determine  an  information  exhibited  before  him,  by  the  surveyor  of  the 
pavements,  under  the  provisions  of  a  paving  act,  against  a  hackneyman,  for 
taking  his  stand  with  his  chariot,  and  plying  for  his  fare  there,  and  thereby 
obstructing  a  public  thoroughfare  (6).  It  lies  also  to  command  justices  to 
hear  an  appeal  as  to  laying  soil,  &c.  on  a  highway  (c). 

"},    Compensation, — As  to  obtaining  compensation  for  land  taken  for 

the  purpose  of  a  highway.     See  tit.  Compensation, 

].     Diverting^  Stopping  up,  Sfc. — The  writ  lies  to  command  justices 

at  Quarter  Sessions  to  enter  an  application  made  for  enrolling  an  order  made 
by  two  justices  of  the  county,  for  diverting  and  turning  a  public  footway, 
and  to  enter  continuances  thereon  to  the  next  general  Quarter  Sessions  of 
the  peace  to  be  holden  in  and  for  the  said  county,  and  at  such  sessions  to 
hear  and  determine  such  application  ((/).  So  it  lies  to  command  the  Quarter 
Sessions  to  confirm  a  valid  order  of  justices,  for  diverting  and  turning  a 
footpath  or  highway,  pursuant  to  stat.  55  Geo.  3,  c.  68  («).  So  it  lies  to 
command  the  Court  of  Quarter  Sessions  to  enter  continuances  and  hear  an 
appeal  against  an  order  of  justices  for  diverting  certain  public  footways  (jT). 
So  it  lies  to  command  the  Court  of  Quarter  Sessions  to  enter  continuances 
and  hear  an  appeal  against  the  confirmation  of  an  order  made  under  stat. 
55  Geo.  3,  c.  68,  s.  2,  for  stopping  up  as  useless  and  unnecessary  part  of  a 
public  highway  (^),  or  for  diverting  it  (A).  So  it  lies  to  command  the 
Quarter   Sessions  to  enter  continuances  and  hear  an  appeal  against  the 


(s)  R.  9.  Wilts.  (J  ),  Barr.  1530,  1532.  See  tit  "QMurter  Sutiotu.*' 

S.  C.  1  W.  Blac  467.     Matthew  v.  Carey,  (e)  R.  o.  Worcestersh.  (J.),  2  B.  &  A. 

Garth.  74;  1  Hawk.  P.  C.  217.    Bac.  Abr.  228.     R.  v.  Sarrey  (J.),  5  B.  &  C.  241. 

tit.  •*  Man.''  (D).     See  tit.  '*  Presentment."  R.  p.  Suffolk  (J.),  6  B.  &  C.  M  I. 

(a)  R.  V.  Martin.  13  L.  J.,  N.  S.  45,  M.  (/)  R.  r.  Wert  Riding  (J.),  4  B.  &  Ad. 

C.    R.  9.  Clark,  13  L.  J.,  N.  S.  91,  M.  C.  685.     8.  C.  1  N.  &  M.  426.     R.  v.  Surrey 

See  tits.  -  CotU,"  **  Quarter  Semone**  (Jus-  (J.),  7  D.  &  R.  857. 

tices).  (ff)  R.  0.  Essex  (J.),  7  D.  &  R.  658.    R. 

(6)  Ante,  p.  1 1.     R.  o.  Rawlinson,  6  B.  v.  West  Riding  (J. ),  7  B.  &  C.  678.     S.  C. 

&  C.  23.     S.  C.  9  D.  &  R.  7.    And  see      1  M.  &  R.  547.    R.  v (J.),  1  Chit. 

Frost  V.  Williams,  7  A.  &  E.  779,  782.   See  164.     R.  v.  Pembrokesh.  (J. ),  2  East,  212. 

th.  **  Quarter  Sessions**  (Justices).  And  see  2  M.  &  S.  231. 

(c)  R.  V.  North  Riding  (J.),  7  Q.  B.  154.  (A)  R.  v.  Staffbrdsh.  (J.).  3  East,  150. 

S.  C.  14  L.  J.,  N.  S.  91,  M.  C.  R.  v.  Townsend,  5  B.   &  A.   421.     R.  r. 

(<f)  R.  9.  Gloucester  (J.),  6  N.  &  M.  115.  Staffordsh.  (J.),  7  T.  R.  81. 
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inclosure  of  a  highway,  upon  a  writ  of  ad  gtuxi  damnum  (t).  So  for  stopping 
up  a  privute  road  under  an  inclosure  act  (j).  In  all  these  cases  the 
applicant  must  be  fully  entitled  to  the  writ  (k), 

].  Toll-gate;  Tolls. — The  Court  will  refuse  a  mandamus  to  com- 
mand the  Quarter  Sessions  to  hear  an  original  complaint  touching  the 
conduct  of  the  trustees  of  a  turnpike  road,  in  the  erection  of  a  toll-gate, 
after  a  lapse  of  twenty  years  from  its  erection,  on  the  ground  that  the 
application  is  too  late ;  so  that  the  applicant  will  be  left  to  proceed  by 
indictment  for  the  nuisance ;  or  by  an  action  of  trespass,  if  his  passage  be 
obstructed  (/). 

It  lies,  however,  to  command  the  trustees  of  a  turnpike  road,  to  call  a 
meeting  under  stat.  59  Geo.  3,  for  the  purpose  of  establishing  an  uniform 
rate  of  tolls,  to  be  taken  at  all  the  different  toll-bars  and  toll-houses  on  the 
line  of  road,  and  to  do  all  necessary  acts  for  the  calling  of  such  meeting  (m). 

It  lies  also  to  command  the  hearing  of  an  appeal  on  a  conviction  for 
non-payment  of  tolls  (»). 

].     Bate, — The  writ  lies  to  command  justices  to  make  a  highway 

rate,  pursuant  to  an  act  of  Parliament  (o).  It  lies  also  to  command  justices 
to  receive  an  appeal  (p),  made  against  a  distress,  or  to  levy  a  distress  {g\ 
for  nonpayment  of  a  sum  of  money  due  for  a  highway  rate.  Formerly, 
however,  if  the  legality  of  the  rate  were  not  clear  (r),  or  merely  doubtful ; 
or. if  for  any  other  cause,  the  issuing  of  such  a  warrant  might  have  subjected 
the  justices  to  an  action,  the  result  of  which  might  be  doubtful,  especially  if 
no  indemnity  had  been  offered  to  the  justices,  the  Court  always  refused  the 
writ.  Thus,  the  Court  has  refused,  by  mandamus,  to  command  a  magistrate 
to  issue  a  distress  warrant  for  a  parish  highway  rate,  under  stat.  13  Geo.  3, 
c.  78,  ss.  46,  67,  made  upon  the  occupier  of  lands  within  his  district,  as  it 
appeared  that  in  the  magistrate's  belief  and  in  fact  there  was,  a  reasonable 
doubt  as  to  the  liability  of  such  occupier  to  contribute  to  the  repairs 
of  the  parish  highways,  and  that  the  magistrate  was  likely  to  be  sued  if 
the  warrant  were  granted  and  acted  upon,  and  this  although  the  occupier 
had  not  appealed  against  the  rate  («).     But  see  the  late  stat.  6  &  7  Vict. 

(i)  R.  V.    Essex  (J.).   1  B.  &  A.  373.  Setitom'*  {Appeal). 

R.  V.  Backs  (J. ),  2  M.  &  S.  230.    And  see  (o)  R.  v.   Lancasb.   (J.),  12  East,  3(^ 

post,  tit  '^AppKetUum:*  R.  «.  The  Paddington  Vestry,  9  R  &  a 

(j)  R.  V.  West  Riding  (J.),  3  D.  &  R.  461.     See  tits.  **  Act  of  iVir/McmenC  **Bo. 

306.     See  rit. "  Inchmre. "  rouffh''  (  Rate),  "  Church**  ( Rate),  « Comty" 

(k)  Ante,  pp.  27,  28.     See  poit,  tit  "Ap-  (Rate),  "  Poor''  ( Rate). 

plicatioH.**  (p)  R.  ©.  Devon  (J.),   1  M.  &  S.  4lO. 

(0  R.  V.  Cambridgesb.  (J.),  I  D.  &  R.325.  R.  v.  Lancasb.  (J.),  8  B.  &  C.  596.    See 

See  also  R.  v.  Lancasb.  (J.),  12  East,  366.  tits.  "  ^hainage*'  {Rate),  *<  PariUiT  (RaU). 

See  also  tit  *'  Cawd  Company,"  toidpoet,  tit  (q)  R.  e.  Best,  16  L.  J.,  N.  S.  102,  M.C. 

**  AppUeation."  (r)  R.  v.  Mirebouse,  &c.,  2  A.  &  £.  632. 

(m)  R.  V.  Bary  Roads,  6  D.  &  R.  368.  R.  v.  Greame,  2  A.  &  £.  614.     See  B.  v. 

See  tit  •«  Tolh,"  Cumberland  (J.),  4  A.  &  E.  697. 

(n)  R.  o.  Middlesex  (J.),  12  L.  J.,  N.  S..  («)  R.  v.  Greame,  2  A.  &  E.  615 ;  2  A.  & 

59,  M.  C.     Sec  tits.  **  Conviction,''  **  Quarter  £.  632,  j^pra.     R.  v.  Morgan,  2  A.  &  E. 
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c.  67y  8.  3  (/),  which,  as  it  provides  a  full  indemnity  for  all  acts  properly 
done  in  execution  of  a  writ  of  mandamus,  it  is  apprehended  the  Court  will 
not  now  so  closely  scrutinize  the  legality  of  the  rate,  &c. 

},     Surveyors^  AppoitUmeni, — The  writ  lies  to  command  justices  to 

appoint  road  surveyors  (ti),  or  to  convene  a  vestry,  and  proceed  to  an 
election  (v),  either  for  the  whole  of  the  year  or  for  part,  where  the  appoint- 
ment in  due  time  has  been  neglected  (fr) ;  and  it  also  lies  to  command 
parish  officers  to  produce  the  rates,  and  rate  and  other  books  at  the  scrutiny 
of  a  poll,  which  has  been  taken  at  the  election  of  surveyors  of  highways  {x). 

].     Surveyors^  Swearing  in, — The  writ  also  lies  to  command  justices 

to  swear  in  surveyors  of  the  highways  (y). 

— ].  Surveyors^  Accounts. — The  Court  will,  when  a  surveyor  of  the 
highways  has  improperly  allowed  the  time  for  producing  and  passing  his 
accounts  to  elapse,  command  him,  by  writ  of  mandamus,  to  produce  them  (z). 
But  such  writ  will  not  be  granted  to  command  the  Quarter  Sessions  to  enter 
continuances  and  hear  an  appeal  against  the  allowance  of  the  accounts  of  a 
surveyor  of  the  highways,  because  no  appeal  lies  to.  such  sessions  under 
Stat.  5  &  6  Wm.  4,  c.  50,  s.  44,  nor  can  the  Court  grant  a  writ  to  the  Special 
Sessions  to  review  their  decision,  by  requiring  them  to  re-examine  such 
accounts,  after  they  have  once  adjudicated  and  passed  the  accounts ;  although 
it  appear  that  improper  items  have  been  passed,  and  notwithstanding  the 
justices  who  passed  them  admit  and  depose  that  they  did  not  fully  investigate 
the  case,  believing  that  an  appeal  lay  from  them  to  the  Quarter  Sessions ; 
the  Court,  in  giving  judgment,  saying,  that  to  unravel  the  grounds  and 
motives  which  may  have  led  to  the  determination  of  a  question  once 
settled  by  the  jurisdiction  to  which  the  law  has  referred  it,  would  be  extremely 
dangerous,  and  many  authorities  prove  the  Court  of  B.  R.  has  no(  the 
poirer,  and  there  are  none  to  the  opposite  effect  (a). 

].     Surveyor,  Reimbursement. — The    writ    has    been    granted  to 

command  the  making  of  a  rate  to  reimburse  a  surveyor  of  the  highways, 

618,  n.  (a).    &  C.  3  N.  &  M.  68,  Rom.  R.  («)  R.  v.  Fall,  I  6.  &  D.  118.    S.  C.  1 

V.  Buckioghamsh.  ( J.) ;  and  see  1  B.  &  C.  Q.  B.  636.    See  infra  as  to  books,  and  tit. 

485.  R.  V.  Somersetsh.  (J.),  1  H.&  W.  82.  •*Bookt,"  **ComUy"  (  Treasurer). 

(0  App.,  and  see  tit.  "  QyarUr  SeMnant"  (y)  R.  v.  Pettiward,  Burr.  2452.     Com. 

{JutHeea),  Dig.   tit.  **  Man.**  (A.)    See  tit  -Office" 

(«)  R.  V.  Dr.  Pettiward,  &c.  Burr.  2453.  (Swearing  in). 

R.  V.  Middlesex  (J.),  1  D.  116.     Bac.  Abr.  (z)  R.  o.  LewU,  1  D.  530.    R.  r.  Den- 

tit  ••Man."(D.)    See  ^i».  " Churehwarden**  bigbsh.  (J.),  4  East,  142.     R.  v.  Sparrow, 

(Appointment),  •'Qffiee*'  (Appoinimeni).  Stra.  1123.    R.  v.  Norwich  (Mayor),  1  B. 

(v)  Ex  parte  Groasmtth,  10  L.  J.,  N.  S.  &  Ad.  310.     See  tits.  *•  Aeeottnts,"  ^^Chureh- 

359,  Q.  B.    See  tits.  •'  Corporation  Afimi-  wardens**  (AeeounU). 

eipai,**  "PtiriMh."  (a)  AnU,  p.  10,  11.     R.  v.  West  Riding 

(v)  R.9.  Denbigbsh.  (J.),  4  East,  142.  R.  (J.),  1  G.  &  D.  198.    8.  C.  1  Q.  B.  624. 

V.   farrow,  Stra.  1123;  1    Const's   BoU.  S.  C.  10  L.  J,  N.  S.  137,  M.  C.    See  tits. 

17th  edit,  1793.     R.  v.  Baldwin,  7  T.  R.  <*  Courts    Inferior^    (Reheanng),  **Qwarter 

169.     R.  V.  King's  Newton  (lubabs.),  1  B.  Sessions"  (Rehearing). 
&  Ad.  830.     See  tit.  **  Churchwardens." 
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a  sum  of  money  he  had  expended  in  the  execution  of  his  office,  under  stat. 

3  &  4  Wm.  &  M.  c.  12  (b). 

].  Books,  Sfc.y  Delivery  of. — The  writ  lies  to  command  a  surveyor  of 

highways  to  deliver  to  the  churchwardens  of  a  parish,  under  stat.  13  Greo.  3, 
c.  78,  s.  48,  all  books  of  account  in  his  custody,  power,  or  possession, 
relating  to  the  highways  within  the  parish.  And  to  such  a  writ,  a  return 
''  that  on  and  since  the  teste  of  the  writ,  the  defendant  had  not,  nor  has  had 
the  books,  &c.,  nor  any  of  them,  &c.,"  is  good ;  although  it  unnecessarily 
allege  that  the  defendant  had  them  not  on  a  prior  day,  when  it  is  surmised 
in  the  writ  that  they  were  demanded.  The  defendant  is  not  bound  to 
negative  a  possession  intermediate  between  the  demand  and  the  teste ;  and 
whether,  under  the  circumstances,  the  books,  &c.  were  in  the  power  of  A.  is 
a  question  to  be  raised  by  a  traverse  to  the  return,  or  by  an  action  for  a 
false  return  (c). 

].     Books,  Inspection^  Sfc, — So  the  writ   lies  to  command  road 

trustees  to  grant  inspection  of  books,  ftc. ;  but  the  right  to  such  inspection 
must  be  clear,  either  by  act  of  Parliament  or  otherwise,  and  must  appear 
upon  the  affidavits  (d). 

].     Clerk,  Admission, — The  writ  lies  to  admit  to  the  office  of  clerk 

to  turnpike  trustees  under  the  general  turnpike  acts ;  but  not  if  the  office 
be  full,  as  in  such  case  the  public  suffer  no  inconvenience  (e). 

].     Clerk,  Restoration. — So  a  mandamus  to  restore  to  such  office 

will  be  granted  on  an  illegal  removal  (/). 

].     Miscellaneous  Matters. — The  writ  lies  to  command  a  surveyor 

of  the  highways  to  pay  the  arrears  of  rent  for  land  taken  up  in  the  formation 
of  a  road  {g).  So  it  lies  to  command  justices  to  convict  a  surveyor  of 
highways  in  6/.,  and  to  make  an  order  upon  him  to  limit  and  appoint  a  time 
for  the  repair  of  a  road ;  but  not  if  the  magistrates  have  exercised  their 
discretion  not  to  convict  (A).  So  it  lies  to  command  justices  to  hear  the 
appeal  of  a  surveyor  under  stat.  4  &  5  Vict.  c.  59  (t).  The  writ  also  lies  to 
command  the  Quarter  Sessions  to  enter  continuances  and  hear  an  appeal 
against  a  conviction  of  one  justice,  under  the  Turnpike  Act,  4  Geo.  4, 

(6)  Hasell*8  case,  Str.  211.     R.  v.  Wal-  6  B.  &  Ad.  438,  439.  note  (a).    See  also  R. 

lingford,  Kel.  209;  Com.  Dig.  tit.  '*  Man.**  v.  Dolgelly  Union.  8  A.  &  £.  562.    See  tit 

(A)    See  tits.  •* Chwchwardair  (Reimbune^  "  Office**  (Admiuion). 

meni),  "Drainage**  (Reimburtemgnt).  (/)  Ante,  p.  12.    R.  v.  Wrexham  Roads, 

(c)  R.  9.  Round,  5  N.  &  M.  427.    S.  0.  5A.  &E.  581.    See  tit.  "Office**  {Bettora- 

4  A.  &  £.  139,  where  see  a  form  of  writ  and  Hon), 

return,  1  Har.  &  W.  546.   R.  v.  Payn,  6  A.  (g)  R.  v.  Baldwin.  3  P*  &  D.  124.    &  C. 

&  £.  404;  1  W.  W.  &  H.  99;  2  Jur.  47.  8  A.  &  £.  947.    See  tit.  "  Compentatian' 

R.  9.  Hopkins,  4  P.&  D.  550.  S.  C.  1  Q.  B.  (Pdgment). 

161.     See  tits.  "  Bookt,  ^.,"  "  Company,"  (A)  Ante,  pp.  12,  13.     R  v.  Wiha.  (J.)  8 

"  Corporation**     (  Municipal),      "  County,**  D.  717 ;  and  see  eupra,  and  tit.  *<  GMetcfioii." 

"Drainage,**  and  9eepo$t,  tit  "Retmm.**  (i)  R.  v.  Derbyshire  (J.),  7  Q.  B.  193. 

(<f)  AnU,  p.  16.   R.  V.  Northleach  Roads,  S.  C.  14  L.  J.,  N.  S.  84,  Q.  B.    See  tits. 

5  B.  &  Ad.  978.    Seenote  (o).  "  Act  of  Parliament,'*  "  ConH  Inferior^  {Hear- 
(e)  Ante,  p.  12.    R.  v.  Cheshunt  Roads,  ing),  "Quarter  Seenont**  (Appeal)* 
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c.  96  (j).  So  to  hear  an  appeal  against  an  order  made  by  commiBsioners 
under  a  local  turnpike  act  (k) ;  but  where,  by  such  local  act,  an  appeal 
when  heard  is  final,  in  such  case  a  mandamus  will  not  be  granted  to 
command  a  rehearing  of  it  (Q. 

HosFiTAii].  Sister,  Restoration. — The  writ  lies  not  to  restore  to  the 
place  of  sister  in  an  hospital,  she  being  but  an  almswoman  at  will,  and  under 
the  jurisdiction  of  a  visitor  (m). 

].     Surgeon,  Swearing  in, — The  writ  lies  not  to  swear  in  a  surgeon 

of  an  hospital,  because  he  is  a  mere  private  servant^  and  not  a  public 
officer  (n). 

].     Restoration, — ^And  for  the  same  reason,  the  writ  does  not  lie  to 

restore  to  such  a  place  (o). 

].     SeaL — The  writ  lies  to  command  the  master  of  an  hospital  to 

affix  its  common  seal  to  a  deed  of  presentation,  presenting  to  a  vicarage 
within  the  gift  of  such  hospital  (jpi), 

Hospitaixer].  Restoration, — The  writ  does  not  lie  to  restore  an 
hospitaller  {q\  he  not  being  an  officer  of  public  concern. 

HosTMEN  OF  New  Castle].     See  tit.  New  Cattle  Hostmen, 

Inclosure].  Appeal, — The  writ  lies  to  command  justicies  of  the  peace  at 
Quarter  Sessions  to  cause  continuances  to  be  entered  upon  an  appeal  against 
an  order  or  adjudication  made  by  a  commissioner  under  a  local  inclosure 
act,  where  such  power  of  appeal  is  given,  and  the  appeal  ought  to  be 
heard  (r). 

As  to  inclosure  of  highway,  or  making,  &c.  a  highway  under  inclosure 
acts,  see  tit.  Highway  (s). 

The  writ  has  also  been  granted  to  command  the  surveyor  and  commis* 
sioner,  under  an  inclosure  act,  to  ascertain  if  there  be  any  modus  as  to  the 


(J)  R.  V.  Middlesex  (J.),  2  D.,  N.  S.  719.  1  Q.  B.  366 ;  when  the  writ  is  merely  to 

R.  v.  Bedfordsh.  (J.),3  P.  &  D.  21.    See  tit.  affix  the  seal,  it  ma/  properly  be  directed  to 

**  Quarter  Seinont**  {Appeal),  the  Master  alone.     See  tit.  **  CaOegt"  {Seal), 

(A)  R.  V,  Worcestersh.  (J.),  9  D.  &  R.  "CorporaiioH  Municipal**  (Seal),  **  Seal:* 
211.    See  tit  •' Act  of  Parliament**  (g)  R.  e.  London  Water  Works,  1  her, 

(0  R.  9.  West  Riding  (J.),  3  N.  &  M.  123,  per  Wyndham,  J.    See   tit.    "  Offie^ 

86.    S.  C.  1  A.  &  E.  606.    See  tits.  "  Cer-  (PnbUe), 

Horari,**    '* Courts     Inferior**     {Eehearing),  (r)  R.  v.  Lancashire  (J.),  1  B.  &  A.  630. 

"Quarter  Seuiont** (Rehearing),  R.  o.  Middlesex  (J.),  1  Chit.  366.    R.  v. 

(m)  R.   V,  Wheler,  3  Keb.  360:    Bac  Wflts.  (J.),  13  East,  351.    R.  v.  West  Rid- 

Abr.  tit.  "  Man,**  C.  2.     See  tit.  "  Office**  mg  (J.).  2  B.  &  C.  228.    R.  v.  Gloucester- 

(fVveAoU).  shire  ( J. ).  3  M.  &  S.  127.    See  tits.  **  Act  of 

(n)  Anon.  7    Mod.  118^  Bac.  Abr.   Ut.  ParUament,**  ** Drainage,**  •*  Quarter  Sessions'* 

«  BioM.-  C. ;  and  see  tit. «« Office,**  (Appeal). 

(o)  Anon.  Comb.  41.  («)  1  B.  &  Ad.  378,  infra.     And  see  tit 

(p)  R.  v.  Kendall,  4  P.  &  D.  603.  S.  C.  **  Act  of  Parliament:* 
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lands,  the  subject  of  the  inclosure  {t).  Also  to  command  a  commissioner, 
under  an  inclosure  act,  to  effect  an  exchange  if  he  have  power  to,  and  should 
do  so  (u).  And  also  to  command  Inclosure  Commissioners  to  set  out  and 
appoint  an  occupation  road  to  two  several  allotments  by  them  set  out,  and 
to  make  and  publish  their  award  as  directed  by  the  local  act  (v). 

Inhibition].  As  to  such  a  return,  see  tit.  Churchwarden  {Return)  i 
Registrar  (Return). 

Inn  Burgess  of  Wigan],    See  tit.  Burgess  {Inn,  ^c),  pp.  54,  57. 

Inn  of  Chancery].  In  analogy  with  the  law  of  mandamus  as  to  Inns  of 
Court,  so  such  writ  does  not  lie  to  command  one  elected  principal  of  an  Inn 
of  Chancery  to  attend  before  the  benchers  of  the  Inn  of  Court  to  which  such 
Inn  of  Chancery  is  attached,  for  the  purpose  of  enabling  such  benchers  to 
decide  upon  the  validity  of  his  election  ;  unless  it  be  clearly  shewn  that  the 
benchers  of  such  Inn  of  Court  have,  on  some  former  occasion,  exercised  such 
jurisdiction  in  invitum  {w). 

As  to  the  granting  of  the  writ  to  command  admission,  &c.,  see  titles 
Attorney ;  Barnard's  Inn ;  College  (Member) ;  Franchise  (Freedom) ;  Inn 
of  Court  (Admission), 

Inn  of  Codrt].  It  is  clearly  settled,  that  the  writ  of  mandamus  cannot 
be  issued  against  the  Inns  of  Court  as  to  any  matter  connected  with  their 
internal  regulations^  kc. ;  because  they  are  private  and  voluntary  societies 
submitting  to  government,  and  also,  that  the  ancient  and  usual  way  of 
redress  for  any  wrong  done  by  them  as  to  admission,  &c.  of  members,  is 
by  appeal  to  the  Judges  of  the  superior  Courts  of  Common  Law  («),  who 
have  a  domestic  jurisdiction  over  the  Inns. 

].    Admission  as  Member, — The  Court  of  B.  R.  will  not  grant  a 

mandamus  to  command  the  benchers  of  an  Inn  of  Court  to  admit  an 
individual  to  become  one  of  its  members,  in  order  that  he  may  qualify 
himself  to  be  called  to  the  Bar;  because  such  a  society  being  purely 
voluntary,  has  a  discretion  as  to  the  admission  or  r^ection  of  appli- 
cants (y). 

(0  Anon.,  2  Chit.  251.    In  such  case  the  (x)  See  ante,  p.  21 ,  and  infra,  <<  Admutum 

rule  nisi  was  ordered  to  be  served  on  the  Ticar  to  Degree,  ^.'*    Per  Hale^  C.  J.,  in  Apple- 

or  his  impropriator.    See  tit.  *'  TUhe,*^  ford*s  case^  1  Mod.  84,  citing  R.  v.  Grayls 

(«)  B.  9.   Flockwold  Inclosure,  2  Chit.  Inn,   Dougl.    353.    See  Townsend^s   case, 

261.    See  tit. «  Commissumen."  Raym.  69,  and  R.  e.   Physicians'  (ColL), 

(o)  R.  «.  Cockermouth  Inclosure  Act,  1  2  Show.  178, 179,  n.  (6),  3rd  edit,  per  Pern- 

B.  &  Ad.  378.  See  tits.  "  ActofParfiamtni,**  berton,  0.  J. ;  Bac.  Abr.  tit.  «  Afoii."  C  2. 

«  Award,"  "  Highway t:'  See  titp.  «  Inn  of  Chaneerg,**  «  ytritor." 

(»)  AnU,  p.  10.    R.  e.  Allen,  &c.,  3  N.  &  (y)  Ante,  pp.  12,  13.   R.  v.  Lincoln's  Imit 

M.  184.    S.  C.  5  B.  &  Ad.  984.    Seo  tit.  4  B.  &  0.  855.    S.  C.  7  D.  &  R.  351.    R. 

•*  Inn  of  Court,"  v.   Barnard's  Inn,  6  A.  &  E.  23.    R.  ». 
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— •].  Admisnon  to  Degree^  S^. — So  the  writ  does  not  lie  to  command 
the  henchen  of  an  Inn  of  Coort  to  admit  to  the  degree  of  barrister-at-law ; 
for  the  only  mode  of  relief  is  by  appeal  to  the  Judges  of  the  superior  Courts 
of  Common  Law,  who  have  a  domestic  jurisdiction  over  the  Inns  (2). 

].    BestoraHon  to  Degree. — So  the  Court  of  B.  R.  has  constantly 

held,  that  a  mandamus  does  not  lie  to  command  restoration  to  the  degree  of 
barrister-at-law,  of  which  the  prosecutor  has  been  improperly  deprived; 
the  proper  proceeding  in  such  a  case  being,  as  before  stated,  by  appeal  to 
the  Judges  (a). 

Inqubst].  The  writ  does  not  lie  to  command  the  jury  of  an  inquest  to 
find  a  particular  fact  (b), 

Insahitt].     See  titles  Lunatic  ;  Foar. 

Ihsionia].  See  titles  Corporation  Municipal  {Insignit^  4^0 »  Insignia, 
4«-;  Mayor;  Seal. 

Insolyeht].  The  writ  has  been  granted  to  command  justices  to  direct 
the  clerk  of  the  peace  to  assign  over  the  effects  of  a  debtor,  to  a  creditor,  in 
pursuance  of  stat.  2  Geo.  2,  c.  22,  but  not  to  a  particular  creditor  by  name, 
because  the  justices  are  not  so  authorized  by  the  statute  (c). 

So  the  writ  has  been  granted  to  command  justices  to  give  judgment  in 
a  case,  upon  the  statute  for  releasing  poor  prisoners  {d). 

So  the  writ  lies  to  command  the  commissioners  of  the  Court,  for  the  relief 
of  insolvent  debtors,  to  receive  and  hear  the  petition  of  a  person  desiring 
and  entitled  to  obtain  the  benefit  of  the  act  (1  Geo.  4,  c.  1 19),  and  to  proceed 
to  an  adjudication  thereupon,  (e). 

].    Discharge. — The  writ  has  also  been  granted  to  command  justices 

to  discharge  a  prisoner,  in  pursuance  of  an  act  of  Parliament,  for  the  relief 

Gray's  Inn,  1>oug.  359.    Protector  o.  Cray-  Townsend's  case,  1  Keb.  458.    S.  C.  Raym. 

ford.    Sty.   457.     Dr.   Widdrington's    case,  69.   Estwick*8  case.  Sty.  42.    Dr.  Withring- 

Raym.  69;  Com.  Dig.  tit.  -Man:'  (B.);  ton*s  case,  I  Keb.  122.    See  tiu.  '*  CbO^e," 

Bac.  Ahr.  tit.  "  Mtm.*"  C.  2.    See  tits.  •«  Ad-  "  PAystdow*    CoUege,**  "  VtavergUy"  «*  Fu 

voeate  ofDoeton'  Commoiu,*'  **  CoUegt**  (Ad*  ritor."* 

miition),  *•  DiBtrHmtum,"  '<  University*'  {Ad-  (6)  Comb.  239;  1  W.  Blac.  64.    S.  C.  1 

MtMsVm).  Wils.  283.    See  tits.  '•  Coroner,*'  "Court  In* 

iz)  Ante,    p.     21.     R.     e.     Gray's    Inn  ferior^  { Rehearing),"  Freeman,**  •' Jury," 
(Benchers),  I  Dong.  353.    Boorman's  case,  (c)  R.  v.  Surrey  (J.),  2  Bam.  410,  and 

March.  177,  which  was  a  writ  of  restitution,  cases  there  cited.    See  tits.  -  Act  qfPorHa^ 

Rakestraw   &    Brewer,  2    P.   Wms.   511.  ment,**  "  Banknqft,** "  Quarter  Seuiom**  (Jut- 

TowDsend's  case,  Raym.  69.    S.  C.  1  Keb.  tieet). 

458.    R.  «.  Lincoln's  Inn,  4  B.  &  C.  856.  (rf)  Trevaignon's  case.  Comb.  203.    See 

R.  r.  Coll.  of  Physic,  2  Show.  179,  n.  (6),  tits.  "  Act  of  PtirUanunt,**  "Quarter  Sestume** 

3rd  edit.     See  tits.  "Advocate  of  Doctore*  (Juaticee)," Bankrupt.** 
Commons,**  "University"  (Degree),  "Visitor.**  (e)  Ex  parU  Deacon,  5  B.  &  A.  759. 

(a)  AnU,  p.  21.    Boorman's  case,  March.  See  tit  "  Pension.**  See  tit  "Act  of  Fsr- 

177.    R.  o.   Gray's  Inn,  Doug.  359.    See  Hament.** 
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of  poor  prisoners  (/),  and  it  has  also  been  granted  to  command  the  Marshal 
of  the  Queen's  Bench  Prison,  to  include  in  his  list  of  debtors  the  name  of 
the  applicant,  he  being  duly  entitled,  in  order  that  he  might  take  the  benefit 
of  the  insolvent  act,  34  Geo.  3,  c.  69  (g) ;  so,  it  has  been  granted  for  the 
same  purpose,  under  stat  44  Geo.  3,  c.  108,  s.  1,  (A) ;  also  to  command  the 
making  of  an  order,  to  cause  a  prisoner  in  execution  to  be  brought  up  under 
Stat.  2  Geo.  2,  c.  22,  in  order  that  he  might  take  the  benefit  of  the  Insolvent 
Debtors'  Acts  (t).  So  it  has  been  granted  to  command  the  Court  of  Quarter 
Sessions,  to  inquire  and  give  the  benefit  of  the  Insolvent  Debtors'  Act  to  a 
prisoner  if  duly  entitled  to  it  (j).  So  where  an  insolvent  debtor  brought  up 
to  the  Quarter  Sessions,  under  the  repealed  insolvent  act  of  34  Geo.  3,  c  69, 
was  remanded  upon  a  charge,  which  he  gave  notice  he  would  disprove  at  a 
subsequent  adjournment  of  the  sessions ;  the  Court  of  B.  R.  granted  him 
a  mandamus,  commanding  that  he  should  be  brought  up  for  such  purpose  (k). 

Institutions,  Private],  The  Court  of  B.  R.  constantly  interferes  by 
mandamus,  with  respect  to  private  foundations,  as  in  the  cases  of  charities, 
dissenting  ministers,  lecturers,  visitors,  kc,  (/),  but  the  applicants  must  be 
legally  entitled  to  that  for  which  they  ask  (fit). 

Inspection  of  Books,  Rolls,  &c.]  See  titles  Acccaunts ;  Books;  Com- 
pany; Corporation  Municipal ;  Manor  Rolls;  Rate. 

Joiners'  Compant].  See  titles  Company;  Franchise;  Freedom  (^Com- 
pany); Freeman, 

Joint  Stock  Coupant].     See  tit.  Company  (Joint  Stock). 

Judgbcsnt].  Enforcing. — The  writ  does  not  lie  to  enforce  a  judgment 
obtiuned  in  an  action  in  one  of  the  superior  Courts,  because  there  is  a  specific 
legal  remedy  most  efficacious  in  its  nature,  namely,  a  writ  of  execution  in 
the  ordinary  form.  Thus,  where  the  prosecutor  had  obtained  a  judgment, 
and  entered  it  up  against  a  corporation,  which  afVerwards  appeared  to  have 
no  assets ;  the  Court  refused  to  issue  the  writ  to  command  them  to  pay  the 
amount  of  such  judgment,  merely  on  the  ground  that  an  execution  might 

(/)  R.  0.  Surrey  (J.),  2  Show.  74,  T.  31,  90,  and  cited  in  15  East,  1*26;  44  Geo.  3, 

Car.  2,  B.  R.;  Bac.  Abr.  tit.  •*  Man^  (D).  c.  108.    See  tits.  *<  CourU  Inferior/* 

See  tit.  ''Act  of  Parliament.'*  (k)  R.  o.  Surrey  (J.),  6  T.  R.  76;  and 

(g)  R.  V.  Jones.  6  T.  R.  28.  R.  v.  Surrey  seed  D.  &  R.  310.    See  tit.  **Bankn^r 

(J.),  6  T.  R.  77.  (/)  Which  tits.  see. 

(A)  Ex  parU  Chiffcnch,  6  East,  346  and  (m)  Ante,  p.  28.     R.  v.  Ottery  St  Mary, 

347,  n.  (a).  3  6.  &  D.  383.    S.  C.  4  Q.  B.  157,  where 

(0  R.  0.  Ipswich  (Bailifi),  7  East,  84.  see  per  Ld.  Denman,  0.  J.     The  cases  of 

Ex  parte  King,  7  East,  91,  and  cited  in  mandamus  to  admit  dissenting  ministen  are 

15  East,  126;  and  see  tit.  **  Quarter  See-  clearly  cases  of  private  trust.  See  tits.  "Cka- 

riiy,"    "Church,**     *"  Diseeniert,'*    "Office** 

(J)  Ante,^,  II.    Ex  parU  King,  7  East,  {PubHe,  Election.) 
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turn  oat  fhiitless  (n).     Bat  if  the  judgment  be  not  so  entered  up  against  the 
company,  then  it  seems  the  Court  will  grant  the  writ  of  mandamus  (o). 
As  to  judgment  in  compensation  cases,  see  tit.  Compensation  {Company), 
As  to  judgment  and  execution  of  Inferior  Coorts,  see  tits.  Courts  Inferior 
(Judgment^  Execution,  ^c.) ;  Costs. 

JuBATs].  The  writ  of  mandamus  has  often  been  granted  in  respect  of 
the  office  of  jurat  of  a  municipal  corporation,  because  it  is  a  public  office  and 
a  freehold  (p). 

^].     Election.^-8ee  stat.  6  &  7  Vict.  c.  89,  App.,  the  provisions  of 

which  should  be  followed. 

'],     Admission  and  Swearing  in. — So  the  writ  has  been  granted  to 

admit  and  swear  in  to  the  office  of  jurat  (q). 

].    Restoration. — So  the  writ  lies  to  restore  to  such  an  office  after 

unlawful  deprivation  (r). 

And  it  lies  to  return  a  jurat,  as  mayor  elect,  if  duly  entitled  («). 

Jubt].  The  writ  does  not  lie  to  command  a  jury  to  find  a  particular 
verdict,  or  to  present  a  particular  ftict  (t). 

As  to  summoning  a  jury.     See  tit.  Manor  {Leet  Jury), 

Justice's  Clerk].  Restoration.^-The  writ  does  not  lie  to  restore  a 
justice's  clerk  to  his  office,  although  he  may  have  been  dismissed  without 
cause,  and  although  it  be  such  an  office  as  entitles  to  compensation  under 
Stat.  5  hS  Wm.  4,  c.  76,  and  is.  recognised  by  several  public  acts  of  Parlia- 
ment ;  for  such  clerk  has  no  permanent  interest  in  his  office,  being  in  at  the 
mere  pleasure  of  the  justices,  in  this  respect  he  resembles  a  mere  vestry 
clerk  (tt) :  and  as  the  office  of  clerk  to  a  stipendiary  magistracy  is  not  within 
the  Stat.  5  &  6  Vict.  c.  Ill,  so  a  mandamus  under  such  statute  for  compen- 
sation for  loss  of  such  office  does  not  lie  (v). 

<i»)  AnU,  p.  23.    R.  9.  Victoria  Park,  {Rtgtoraium). 

4  P.  &  D.  639.    S.  C.  1  Q.  B.  288,  citing  («)  7  Mod.  365.    S.  C.  Stra.  1145;  uA 

and   diBtinguisHng    R.  v.    St   Katherine's  see  Burr.  1013.    See  tit.  "Mayor.'* 

Dock,  4  B.  &  Ad.  360.    S.  C.  1  N.  &  M.  (0.  Clitheroe*8  case,  Comb.  239.     R.  r. 

121,  and  R. ».  NotUngham  Old  Waterworks,  Montacute  (Ld.),   1    W.  Blac.  64.    S.  C. 

6  A.  &  E.  335.    a  C.  1  N.  &  P.  480.     See  1   WiU.  283.    See  tits.   "  Courtt  Inftriar;* 

tits.  "CbmpoJiy,"  **Dutrt»%:'  *«  ^arecuftow."  "  Frtman''  iPreuntation,  fire),  "  Inquest," 

(o)  4  B.  &  Ad.  360.    S.  C.  1  N.  &  M.  (u)  Ex  parte  Sandys,  1  N.   &  M.  591. 

121,  supra.  S.  C.  B.  &  Adol.  863,  also  cited  in  R.  o. 

(p)  Anon.  1  Lev.   148 ;  Com.  Dig.  tit.  Bridgewater  (Mayor),  1  N.  &  P.  470.  8.  C. 

«  ManT  (A.)  See  tits.  "  AUermanr  «  Office**  6  A.  &  E.  339.     See  tits.  "  Guardians  of 

(  PubUe).  Pbor**  (  Clerk),  •'  Office"  (  Freehold),  «  Quar^ 

(y)  R.  V.  Rye  (Biayor).  Burr.  798 ;  2  Ld.  ter  Sessions"  (Justices),  "  Vestry"  ( aerk). 

Ken.  468.    See  tit.   **Offiee"  (Admission),  (e)  R.  v.  Manchester  (Borough),  16 L.  J., 

(Swearing  in).  N.   S.  27,  Q.  B.    See  tit  «  Compensation** 

(r)  Anon.  1  Lev.  148.     See  tit  "Office^*  (Office). 
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be  lecturer,  the  Court  will  refuse  it  (/).  So,  where  another  has  been  elected 
by  other  of  the  inhabitants,  and  admitted  by  the  rector,  the  writ  will  be 
refused  (m).  But  if  there  be  a  fixed  salary  annexed  to  a  lectureship,  that 
is  some  evidence  of  a  custom,  and  as  the  rector  cannot  in  such  a  case  with'^ 
hold  the  use  of  his  pulpit,  the  Court  will,  if  necessary,  grant  the  writ  in  aid 
of  him  appointed  lecturer  (n). 

This  subject  is  treated  of  as  follows  :— 

Lbctubeship — Lecturer. 

Admission            -  -  •  145 

Compensation       -*  .  •  145 

Application   -  -  -  14^ 

■].  Election, — The  writ  has  been  granted  to  command  the  election 
of  a  lecturer  (o).  But  a  writ  was  refused  to  command  the  rector  to  certify 
such  election,  in  a  case  where  there  was  no  immemorial  custom  for  the 
lecturer  to  use  the  pulpit  without  the  rector's  consent,  and  the  lecturer  wa9 
paid  out  of  the  poor  rates  (p). 

].    License, — The  Act  of  Uniformity,  13  &  14  Car.  2,  made  a  license 

necessary,  in  order  to  enable  a  lecturer  to  preach ;  atid  gave  authority  to  the 
bishop,  &c.  to  grant  it,  if  the  applicant  appeared  to  him  to  be  duly 
qualified  (q). 

The  writ,  on  a  proper  case,  will  therefore  be  granted  to  command  a  bishop 
to  proceed  to  inquire  whether  the  prosecutor  be  duly  qualified  to  be  licensed 
as  a  lecturer  according  to  the  statute ;  because  no  appeal  lies  (r).  Many  dicta 
of  the  Judges  are  also  to  be  found  («),  to  the  effect  that  the  Court  of  B.  R. 
will  not  suffer  the  bishop  to  exercise  arbitrarfly  the  power  given  to  khn  by 
the  statute,  but  that  where  a  person  appears  to  have  a  right,  it  will  command 
the  bishop  to  grant  a  license,  or  shew  good  reason  to  the  contrary.  Such  a 
course  does  not  shew,  that  the  judgment  of  the  bishop  upon  a  matter  of 
which  he  has  exclusive  cognizance,  and  which  the  Legislature  has  confided 
to  his  sole  judgment,  such  as  the  question  of  fitness  of  the  applicant  of  whom 

(7)  13  East,  419,  npra.  As  to  the  bishop's  power  in  general,  tee 

(m)  R.  V.  London  (Ep.),  1  Wils.  11.  S.  C.  Specott*8  case,  5  Rep.  57  ;  13  East,  419L 

Stra.  1192.     See  1  T.  R.  331.    Com.  Dig.  Bac.  Abr.  tit  *'Man.'*  (C.)  See  tits.  *' Dis- 

tit  " Man.'*  (B.)  creftVm,*' 


. »» «i 


(n)  See  ante,  p.  27,  28.    R.  v.  Chester  (r)  Ante,  p.  21.     R.  ©.  Litchfield  (Ep.). 

(£p.),  1  T.  R.  402.     R.  V.  London  (Ep.),  2  Bam.  365.     Colefat  v.  Newcomb.  11  4 

1  T.  R.  331.    See  tit.  "  Office.**  Anne,  there  dted.     R.  ».  Exeter  (Ep.),  2 

(o)  M.  T.,  4  Anne,  cited  in  R.  ».  Dr.  East,  461.     R.  v.  Canterbury  ( Archbp.).  15 

Bland,  7  Mod.  366,  n.  (/  ).  See  tit "  Offid^  East,  1 32.     R.  v.  Oxford  (Ep.),  7  East.  348v 

'(EUetion.)  600,  per  Lord  Ellenborough,  C.  J.     R.  *. 

(p)  Ante,  p.  143.     R.  ».  Field,  4  T.  R.  London  (Ep.),  13  East.  424 ;  1  T.  R.  331. 

125.    R.  V.  London  (Ep.),  I  T.  R.  331 ;  2  Bac.  Abr.  tit  **Iiian."  (C).     See  tits,  "^ 

East,  462;    7  East,  345.    Bac.  Abr.  tit  of  P^rUamentr "  Diserttum." 

''Man»  C.     See  tit  «0#ce"  (Feet,  frc.)  (•)  15  East,  136.     R.  v.  London  (Ep.)^ 

iq)  R.  V.  Litchfield  (Ep.),  2  Bam.  365.  13  East,  420.  note.    S.  C.  1  Wils.  11,  16i- 

Oolefitf  e.  Kewoomb,  IL  4  Atme,  there  cited.  a  C.  Stra.  1 192. 
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he  18  to  approve  before  he  licenses  him ;  is  not  a  good  reason  against  the 
interference  of  the  Court  by  mandamus  (t)  ;  and  in  fact  there  has  never  been 
an  instance  of  a  mandamus  to  compel  a  bishop  to  approve  and  license  a 
lecturer,  where  the  question  turned  on  the  approbation  or  disapprobation  of  the 
bishop  as  to  the  fitness  of  the  applicant  (u)  :  nor  has  there  been  a  case  where 
the  Court  has  so  interfered  against  the  bishop,  in  abrogation  of  his  judgment, 
after  he  has  determined  against  the  personal  fitness  of  the  applicant  for  the 
license  (o).  So  the  Court  will  not  command  the  bishop  to  license,  &c.,  if 
the  lecturer  have  not  a  right  to  the  use  of  the  pulpit  (tr) ;  or  without  the 
consent  of  the  rector  where  such  lecturer  is  supported  by  voluntary  contri- 
butions, and  there  is  no  custom  to  elect  without  such  consent  (x), 

].     Admission, — The  writ  has  often  been  granted  to  command  the 

admission  of  a  lecturer  to  his  office  (y),  or  endowed  lectureship  {z), 

"],  Compensation. — The  writ  lies  to  command  a  municipal  corpo- 
ration to  secure  by  bond,  under  the  corporate  seal,  the  stipend  of  a  minister 
or  lecturer  duly  entitled  to  compensation  under  stat.  6^6  Wm.  4,  c.  76, 
8.  68  (a). 

.     Application. — Some  of  the  older  cases  have  decided,  that  inas- 

mach  as  the  statute  requires  that  the  applicant  must  first  be  approved  and 
thereunto  licensed  by  the  archbishop  of  the  province  or  bishop  of  the 


(0  Ante,  p.  12,  13.  R.  v.  Canterbury 
(Archbp.),  15  East.  117,  123, 124,  136,  per 
Lord  Ellenborottgb,  C.  J.  R.  v.  St-  Bartho- 
lomew,  (Churchwardens),  3  Salk.  86.  S.  C. 
Holt  Rep.  418.  Turtono.  Reynolds,  12  Mod. 
433;  and  see  Ld.  Raym.  1206.  R.  v. 
Blooer,  Burr.  1045;  1  Wils.  11.  R.  v. 
Oloocetter  (Ep.),  2  B.  &  Ad.  162.  Bac 
Abr.  tiL  •'  Man,**  (C.)  See  tits.  '•Akhtmae/* 
"Dueretum,"  **  School"  {SchoobuuUr  Li- 
eenae.) 

(m)  Ante,  p.  14,  15.  R.  o.  Canterbury 
(Archbp.),  15  East,  138,  139,  per  Lord 
EUenborougb,  C.  J. 

(*)  15  East,  124,  tupra.  And  Lord  £1- 
lenborough,  in  15  East,  150,  while  comment- 
ing upon  R.  9.  Blooer,  Burr.  1045,  (which 
was  an  application  for  a  mandamus  to  a 
parishioner  and  an  inhabitant  of  a  chapelry, 
to  restore  a  curate  to  a  curacy  from  which  he 
bad  been  forcibly  turned  and  kept  out,  no 
nghu  or  dues  of  the  ordinary  as  such,  being 
in  question),  remarked,  **  that  Lord  Mans- 
4eld  appeared  in  that  case  to  have  said,  '  If 
the  bishop  had  refused  without  eaute  to  license 
the  prosecutor,  he  might  have  had  a  manda^ 
mos  to  compel  the  ordinary  to  grant  him  a 
Hoense.*  And  (said  Lord  Elienborough) 
indeed,  as  it  is  the  party's  only  remedy,  tf 


the  license  be  refused  without  a  eau$e ;  the 
bubop  being  to  act  there  as  in  the  case  of  an 
institution;  if,  therefore;  be  causelessly  re- 
fused the  license,  the  0>urt  would  grant  the 
mandamus,  and  if  the  bishop  could  not  or 
would  not  assign  any  cause,  he  might  be 
compelled  to  admit  him.  But  how  is  that 
argument  to  be  extended  to  a  case  where  the 
bishop  assigns  the  only  cause  of  rejection 
which  the  statute  requires  to  exist,  viz.,  the 
disapprobation  of  the  person  applying ;  and 
when  he  satisfies  the  Court,  by  the  most 
explicit  and  solemn  declaration,  that  this 
disapprobation  is  the  result  of  deliberate 
inquiry  and  conscientiotts  judgment?*'  See 
tits.  "  Ahhouge,**  **  DiMcrttion," 

(w)  AnU,^.  27,  28.  R.v.  London  (£p.), 
1  Wils.  II.  S.  C.  nom.  Lecturer  of  St 
Anne,  Stra.  1192. 

(x)  AnU,  p.  143,  144.  R.  v.  London 
(Ep.),  1  T.  R.  331. 

(y)  R.  V.  Barker,  Burr.  1267.  1268,  1269, 
1270,  per  Lord  Mansfield,  C.  J.  See  tits. 
"  Act  of  Parliament,"  "  Office**  (Admiuion), 

(z)  R.  ».  Bathurst,  I  W.  Blac  209.  R. 
9.  Barker,  1  W.  Blac.  362,  n.  (e). 

(a)  R.  9.  Liverpool  (Mayor),  3  N.  &  P. 
280.  S.  C.  8  A.  &  B.  176.  See  tiu 
**Compen$aium**  (  Office  BondT) 
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diocese,  kc.,  the  Court  will  not  entertain  a  motion  for  a  mandamus  to  the 
bishop  to  license  a  lecturer  appointed  by  the  parish,  upon  the  previous 
refusal  of  the  bishop  to  do  so,  upon  the  alleged  ground  of  unfitness ;  unless 
it  be  shewn  that  the  like  application  has  also  been  made  to  the  archbishop 
and  rejected  by  him :  for  as  the  Court  will  only  grant  a  mandamus  where  the 
party  has  no  other  remedy,  it  must  be  satisfied  that  an  endeavour  has  been 
made  to  procure  a  license  from  those  who  have  the  power  to  grant  it  {b). 

Leet  Court].  See  titles  Courts  Inferior  (Manor  Courts) ;  Manor 
(Leet). 

Leet  Court,  Steward].     See  tit  Manor  (Leet). 

Legacy],  The  writ  does  not  lie  to  command  the  delivery  or  payment  of 
a  specific  legacy  or  sum  of  money  to  a  particular  legatee  (c),  because  there 
is  no  legal  right,  but  merely  an  equitable  one  (rf),  over  which  the  Court  of 
Equity  has  sole  and  competent  jurisdiction  (e). 

LiRRARiAN  OF  College].     See  tit  College  (Librarian), 

License].  See  titles  Alehouse;  Discretion;  Lectureship  (License) i 
Manor  (License) \  Physicians^  (College);   School  (Schoolmaster). 

License  to  Demise].     See  titles  Discretion  ;  Manor  (License). 

License  to  Dig,  &c.].     See  titles  Discretion ;  Manor  (License). 

Lighting  Rate].  See  titles  Borough  (Bate) ;  County  (Bate) ;  Drainage 
(Bate) ;  Poor  (BaU)  ;  Parish  (Bate)  5  Bate. 

Livert].  Municipal  Corporation^  Admission, — The  writ  lies  to  admit  to 
the  office  of  liveryman  of  a  municipal  corporation  (/). 

].     Company^  Admission. — The  writ  also  lies  to  command  admission 
to  the  office  of  liveryman  of  a  company  (g). 

Livings]  .  Inspection  of  Begister, — The  writ  will  be  granted  to  command 
a  bishop  to  allow  inspection  of  his  register  of  presentations  and  institutions 

(h)  13  East,  418,  mpra.    R.  ».  Price,  11  Tavernert  case,  Baym.  446,  where  tee  m 

A.  &  E.  736.    See  put,  tit  "  AppUeaiUnC'  fonn  of  return.  Com.  Dig.  tit  "  MatC*  (A). 

(Demand  and  Refutal),  See  tits.  "  Company,"  •*Corporaiumr  {diM- 

(c)  See  Blackborough  v.  Davis,  1  P.  Wmi.  eipal),  "  Franehi$e;*  «  Frtedom,'*  **  JfWemaa," 
46;  2  Vem.  710.    Trevor  ©.  Trevor,  I  P.  **  Office**  {Admieeum), 

Wms.    628.    See    tits.    « AdminUtratum,**  (g)  Taverner**   case,    Baym.    446,    and 

-Wmr  Trem.PL  Cor.  461,  where  see  forms  of  writs 

(d)  Ante,  p.  27, 28.    See  tit  "  TVnf*."  and  retanu    See  tits.  **Compamy,  "  />«. 
(«)  Ante,  p.  22,  23.  See  poti,  tit.  «  Writ "  cAwe,"    «•  Freedom,^*    -  FnemaM,"    «0#«f* 

(Form  of.)  (Admiseum), 

(/)  See  Stat  6  &  7  Vict  c.  89,  App. 
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to  livings  ID  his  diocese,  and  to  allow  copies  to  be  taken  of  them  by  a  person 
claiming  a  right  of  patronage ;  application  for  such  inspection  and  copy 
having  been  made  previously  and  refused ;  and  this,  although  the  bishop 
also  claim  a  right  to  collate  to  such  living.  For  a  bishop's  register  of 
institutions,  &c.  is  kept  for  the  use  of  all  persons  claiming  title  to  livings  in 
the  diocese,  and  therefore  being  for  the  benefit  of  the  public  at  large,  it  is  of  a 
public  nature ;  and  thus,  unlike  the  books  of  a  corporation,  which  are  kept 
for  the  use  of  the  body  at  large,  or  that  of  the  individual  members,  and  not 
for  the  use  of  strangers ;  so  also  of  parish  books.  Such  registers  ought, 
therefore,  to  be  accessible  to  every  individual  who  has,  or  who  can  by 
possibility  claim  title  to  the  presentation  to  a  living  within  the  diocese  (/). 

Loans  fob  Chubches].    See  tit  Church  {Loan). 

Loans  fob  Pabishes].     See  tit.  Parish  (Loan). 

London].  See  titles  City  WorJuy  {Clerk  of);  Courts  Inferior  {Lord 
Mayor's  Courts  Requests^  Sfc), 

LoBD  Matob'b  Coubt],     See  titles  Attorney ;  Courts  {Inferior), 

Lunatic].  Removal,  ^c.  The  writ  lies  to  command  the  hearing  of  an 
appeal  against  an  order  adjudicating  the  settlement  or  removal  of  a  pauper 
lunatic  {g)f  or  against  an  order  for  the  payment  of  money  for  the  care  and 
guardianship  of  a  pauper  lunatic  (A). 

Macs].  See  titles  Borough ;  Corporation  Municipal  {Insignia) ;  In- 
signia; Mayor. 

Mandamus].  The  writ  lies  to  enforce  the  result  of  a  previous  mandamus. 
Thus,  where  a  compensation  jury  having  met  and  assessed  compensation 
in  pursuance  of  a  mandamus,  the  Court,  upon  payment  being  refused, 
granted  a  mandamus  to  command  it  (t).     But'  a  mandamus  will  not  lie  for 

(/)  B.  V.  Ely  CEp.),  8  B.  &  C.  112.  L.  J.,  N.  8.  151,  M.  C.    B.  v.  York  (Be- 

&  C.  2  M.  &  B.  127.    B.  9.  Staffbrdsh.  corder),  4  D.  &  L.  376.    S.  C.  16  L.  J., 

(J.).  6  A.  &  E.  89.    Southampton  (Mayor)  N.  S.  22,  11  C.     B.  9.  West  Biding  (J.), 

V.  Grvrei,  8  T.  B.  590.     May  o.  Gwynne,  4  16  L.  J.,  N.  S.,  M.  C.  171,  where  see  form 

B.  &  A.  301.    Cox  9.  Copping,  Ld.  Baym.  of  writ.  See  tits.  *<  Poor**  (Removal,  Apptal), 

337.    Bic  Abr.  tit.  "  Man.*'  (D.)    See  tits.  " Quarter  Seteiont"  {Appeal). 
*•  Bookt/'  "  Company,"  «  Corporaiumt  MunU  (A)  B.  v.  Middlesex  (J. ),  16  L.  J.,  N.  S., 

opal''  (Sooie,    frc.),    **  County,**  "Manor**  104,  M.  C.    See  tit  *•  Poor**  (Relief,  frc., 

(  RolU,  ^c),  "  Parton:*  Cotts). 

(g)  B.  V.  Kent  (J.),  2  Q.  B.  686.    S.  C.  (t)  B.  v.  Nottmgham  Waterworks,  6  A. 

2  O.  &  D.  152.     S.  C.  11  L.  J.,  N.  S.  26,  &  E.  355.    S.  C.  1  N.  &  P.  480.    See  tits. 

M.  C.     B.  e.  West  Biding  (J.),  15  L,  J.,  *<  CompenMoHon"    (Pkiyment),  "  Execnium,** 

N.  a  52,  M.  C.    B.  V.  Badnonh.  (J.),  16  and  anU,  p.  10, 23. 
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the  costs  of  a  former  mandamus  if  there  be  a  specific  statutory  remedy 
for  such  costs  (t). 

Manor].     This  most  important  and  extensive  subject  ia  arranged  as 
follows :  — 


Manor. 

Makob. 

Ist.  Court  Leet 

-  148 

4th.  BaiUff 

- 

-  153 

Holding  Court 

-  148 

5th.  Custom 

- 

-  153 

Jury 

-  149 

6th.  Licences      - 

- 

-  153 

Business  of  Court 

-  149 

To  demise 

- 

-  153 

r            -  149 

To  dig  earth 

- 

-  153 

Presentments 

-  150 

7th.  Admittance 

- 

.  154 

Plaint     - 

.  150 

Jurisdiction  ofB.B 

.  . 

.  154 

Besiant 

-  150 

When  granted 

- 

-  155 

Oath  of  allegiance 

.  151 

When  refused 

- 

-  157 

Becords  of  Court 

-  151 

Boyal  manor  - 

- 

.  157 

Inspection^  Sfc. 

-  151 

Fines 

- 

-  158 

Officers  of  Court 

-  151 

Application  for 

wnt 

-  158 

Steward  - 

-  151 

Affidavits 

- 

-  158 

Admission    - 

-  151 

Bute        - 

- 

-  158 

Bestoration  • 

-  151 

Form  of  writ 

• 

-  158 

2&d.  Court  Baron, 

-  151 

Betums  - 

- 

-  159 

Holding  Court 

-  151 

8th.  Surrender 

- 

-  159 

Business  of  Court 

.  152 

Application  for  Ufrit 

-  161 

Presentments 

-  152 

Bute        . 

. 

.  161 

Officers  of  Court 

.  152 

Form  of  writ 

- 

-  161 

Steward  - 

-  152 

Betums  - 

- 

-  161 

Swearing  tn 

-  153 

9th.  Court  Bolls 

. 

.  161 

Bestoration  - 

-  153 

Delivery 

- 

-  161 

3rd.  Court  Copyhold     - 

-  153 

Inspection 

- 

.  161 

Officers  of  Court 

.  153 

Application  for  writ 

-  163 

Steward 

-  153 

Bttle 

. 

-  164 

].     1st.  Court  Leet.    Holding.— The  stat.  11  Geo.  1,  c.  4,  provides 

in  certain  cases,  a  remedy  by  mandamus,  where  the  lord  neglects  to  hold  a 
Court,  or  where  something  is  wrongly  done  or  omitted  at  such  a  Court  when 
holden  (k).  But  generally  as  the  holding  of  a  Court  Leet,  for  all  purposes, 
is  for  the  public  good,  it  having  been  instituted  for  the  more  convenient 
distribution  of  public  justice,  the  Court  of  B.  R.  will,  when  necessaiy,  grant 
a  mandamus  to  command  the  holding  of  such  a  Court  forthwith  (/),  it  being 


(0  Note  (0,  supra.  See  tits.  ^CoH^Nmy** 
(Bxeeution),  "CSMte."  See  anU,  p.  58,  n.  (/). 

(A)  See  lUt.  App.  R.  v,  Montacute 
(Ld  ),  1  W.  BUc.  60,  n.  (a).  S.  C.  1  Wilg. 
283.  See  titi.  "  Qfrporatian  Municipal** 
(Darfttt,  Av.},  •'Gmrte^/ii/mbr"  (Bbldiny 


CourtM),  and  amttj  p.  10. 

(/)  1  W.  Blac  63.  S.  C.  1  Will.  283, 
wpm.  R.  r.  Milverton  (Manor),  3  A.  &  E. 
284.  S.  C.  1  H.  &  W.  282.  Scriren  on 
Copyhold,  532,  n.  (y).  R.  v.  Cblebrooke,  2 
Ld.  Ken.  163.   89e^\M.'*Cofporatunr  {Mu* 
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clear  that  the  Court  of  B.  R.  has  a  competent  jurisdiction  for  such 
paqx>se  («).  Thus  it  will  be  granted  to  command  a  municipal  corporation 
to  permit  and  allow  the  holding  of  a  Court  Leet  in  their  Corporation  Hall, 
such  being  the  accustomed  place,  by  immemorial  usage  and  prescription  (n) ; 
and  for  that  purpose  will  command  a  delivery  to  the  lord  of  the  manor,  of 
the  key  of  the  town  hall  (o),  notwithstanding  the  lord  be  not  legally  obliged  to 
hold  his  Court  therein  (/>).  Thus,  where  the  bailiffs  and  burgesses  of  an 
ancient  borough,  had  been  time  immemorially  lords  of  the  manor  and 
owners  of  the  guildhall  within  the  borough ;  and  by  their  charter  power 
was  granted  to  them  to  hold  manor  Courts  in  the  guildhall  twice  in  every 
year,  as  of  ancient  time ;  which,  until  1807  had  been  immemorially  so  held. 
In  1807,  certain  commissioners,  under  an  inclosure  act,  awarded  to  the 
prosecutor,  all  the  said  manor,  with  the  rights,  members,  Courts,  view  of 
frankpledge,  &c.  excepting  to  the  bailiffs  and  burgesses  the  guildhall,  ^c.  The 
prosecutor,  until  1821,  had  held  the  Courts  Leet  in  the  guildhall,  and  being 
then  obstructed,  the  Court  granted  him  a  writ  of  mandamus  to  command 
the  bailiflfe  and  burgesses,  to  allow  the  manor  Courts  to  be  held  therein  (q). 

^-    •    Jury. — So  a  mandamus  will  be  granted  to  command  the 

attendance  of  the  tenants  of  a  manor,  at  the  Court  Leet,  to  make  a  jury  (r). 
Yet  it  lies  not  to  the  jurors,  by  name,  to  appear  and  form  a  jury  («).  But  on 
the  other  hand,  members  of  a  municipal  corporation,  if  they  be  entitled,  may 
have  granted  to  them  a  mandamus  to  be  summoned  on  the  jury  of  a 
Court  Leet  (t), 

]•     .    Business  of  Court;  Appointment  of  Officers,  Sfc, — The 

writ  will  also  be  granted  to  command  the  steward  of  a  Court  Leet  to  do  at  such 
Court  any  act  within  his  jurisdiction,  and  to  transact  the  business  thereof  (u) ; 
as  to  appoint  all  or  any  of  the  necessary  officers,  usually  and  legally  appointed 

nictpo/).  "Owrtf  Infirim^  (.Holding  QmrU).  (p)  2  B.  &  C.  764,  mpra. 

As  to  nonuscr  of  Courts,  see  ante,  p.  108,  (q)  E.  ».  Hchester  (BaUife),  2  D.  &  R. 

and  i^fra,  •«  Flaint,"  **  Court  Baron.*'  724.     8.  C.  4  D.  &  R.  324.     S.  C.  2  B.  & 

(«>  Ante,  p.  11,  12,  93,  108.    R.  v.  Mil-  C.  764. 
▼ertoo  (Manor),  3  A.  &  E.  284,  286.    R.  v.  (r)  Wigan's  case,  Sir.   1207.    S.  C.    1 

WilMs,  Andr.  279.  and  the  argument  there.  Wils.  76.     R.  •.  MoDtacute  (Lord),  1  W. 

S.  C.  7  Mod.  261.  R.  V,  Grantham  (Corp.),  2  Blac.  64,  n.  (/).    S.  C.  1  Wils.  283.    Com. 

W.Blac.  716.  R.».Ilchester (Bailiffs), 2D.  Dig.  tit.  "Afow."  (A).    See  tits.   "Jury,"  • 

&  R.  724.     a  C.  4  D.  &  R.  326.     8.  C.  « Inquett," 
2  B.  &  C.  764.  (#)  R.  V.  Bankes,  1  W.  Blac.  461,  452. 

(»>  2  W.   Blac.  715;  2  D.  &  R.  725.  S.  C.  Burr.  1452;  1  W.   Blac  64,  n.  (/>. 

8.   C.  4  D.  &  R.  326.     S.  C.  2  B.  &  C.  tupra.     Bac  Abr.  tit.  "  Man.**  (D).    Com. 

764,  tupra,     R.  v,  Montacute  (Lord),  1  W.  Dig.  til.  "ilfoii."  (A). 
Blac.  64,  n.  (/).     8.  C.  1  Wils.  283.    Com.  (0  Ante,  p.  27,    28.    R.  v,  Grantham 

Dig.  tit.  "  Man.**  (A).    ScriT.  on  Copyh.  (Corp.),  2  W.   Blac.   715.    R    v.  Willis, 

732, n.  (^),  4th  edit.  Seeo«fe,tit.  ^Custom,**  Andr.  279.  Wigan'scase,  Stra.  1207.  Com. 

and  infru,  ••  CouH  Baron.  **  Dig.  tit.  "  Man. "  ( A  ). 

(o)  R.  V.  Wigan  (Mayor).  T.  17  Geo.  2.  («)  Cited  in  R.  p.  London  (Ep.),  1  Wils. 

1  Wils.  76,  cited  in  2  D.  &  R.  725.    8.  C.  14.    See  tits.   ''Corporation**  ^Mumidpal), 

4  D.  &  R.  324.     S.    C.  2   B.  &  C.  764,  p.  93,  «  Courit**  inferior),  and  see  ante, 

ampra.     See  tit.  "  Key$.**  p.  1 1. 
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thereat  (v).  So  it  has  been  granted  to  command  the  lord  of  a  manor  to 
hold  a  Court  Leet,  and  to  summon  a  jury  to  attend  thereat,  in  order  to  elect 
a  major  (to). 

.]     Presentments, — The  writ  has  also  been  granted  in  pursoance  of 

Stat.  1 1  Geo.  1,  c.  4,  to  command  the  steward  of  a  Court  Leet,  to  hold  a 
Court,  and  to  charge  the  jury  to  make  proper  presentments^  and  that  they, 
being  sworn,  may  present  the  prosecutor  of  the  writ,  as  a  person  duly  elected 
mayor  {x).  But  it  would  seem  to  be  a  good  return  to  such  a  writ  that  the 
prosecutor  was  not  duly  qualified,  or  not  elected  (y). 

].     Flaint, — It  is  clearly  settled  that  a  mandamus  will  be  granted  to 

command  the  steward  and  suitors  of  a  manor  Court,  to  receive  and  admit  a 
certain  plaint,  and  issue  process  from  the  said  Court  thereon,  and  to  proceed 
to  hear  and  determine  the  same,  pursuant  to  the  manor  charter,  and  in  such 
case  it  is  also  clear  that  the  nonuser  of  the  Court,  for  any  period  of  time, 
does  not  deprive  the  steward,  &c.  of  the  power,  nor  relieve  him  from  the 
necessity  to  hold  such  Court,  notwithstanding  the  words  of  the  charter  may 
be,  literally,  permissive  merely,'  for  they  are,  in  law,  obligatory ;  the  Court 
having  been  instituted  for  the  public  benefit  (z).  So  it  lies  to  command  the 
lord  of  a  manor  and  his  steward  to  proceed  upon  a  plaint,  in  the  nature  of 
a  writ  of  right  patent  at  the  common  law  (a).  But  a  return  to  such  a 
mandamus,  that  the  Court  has  adjudicated  (if  in  fact  it  have  done  so),  whether 
by  quashing  for  informality  or  otherwise,  is  good,  as  the  Court  cannot,  upon 
a  return,  inquire  whether  or  not  the  adjudication  be  erroneous  or  informal, 
and  thereby  review  it  (A) ;  for  in  such  case  relief  must  be  sought  by  a 
proceeding  in  the  nature  of  a  petition  of  right,  or  in  equity. 

].     Resiant ;  Enrolling  and  Swearing  in, — The  writ  lies  to  command 

the  mayor  and  steward  of  a  Borough  Court  Leet,  to  enrol  and  swear  one  a 
resiant  and  burgess  of  the  borough,  if  thereby  a  right,  as  to  vote  for  members 
of  Parliament,  be  gained ;  the  connection,  however,  between  the  leet  and 


(»)  R.  V.  Milverton  (Manor),  3  A.  &  E.  where  there  was  a  nonuser  for  above  thirty 

284,  286.     See  tit.  *'  CoHMtabU:*  years.    Scnven  on  Copyhold,  601,  602,  4th 

(w)  R.  r.  Bankes,  1  W.  Blac.  444.  S.  C.  edit.    Ante,  p.  108,  n.  (#).    See  tit  **OmrU 

Burr.  1462.     See  stat.  1 1  Geo.  1,  c.  4,  s.  3,  Inferior'*  (Hoidinff  Court,  Ptaita),  where  tee 

App.    Bull.  N.  P.  196, 197.     B.  v.  Willis,  other  returns. 

Andr.  279.     Bac   Abr.  tit.  "  Afon."    See  (o)  Ante,  p.  109.  R.  •.  Old  Hall  (Manor), 

tite.  "  Mayorr  "Office*'  (Election),  2  P.  &  D.  615.    S.  C.   10   A.   &  E.  248. 

(*)  R.   ».  Willis,  7   Mod.   261.    S.  C.  S.  C.  W.  W.  &  D.  660;  3  Jur.  868,  where 

Andr.  279.     Bull.  N.  P.  200.     Clithoroe's  see  the  form  of  a  writ  and  return.    F.  N.  B. 

case.  Comb.  239.     Com.  Dig.  tit  **  Man,"  3,   E.     Com.  Dig.  tit.  '*  DroU,*'  (B.  3). 

(  A).     See  tits.  •*  Inquest;*  •*  Mayor;*  "  Pre-  Scriyen  on  Copyhold,  630,  4th  edit.    See  tit 

eentment;'  '*  Portreeve,**  **  Quarter  Seteiont**  (Justieee), 

(y)  7  Mod.  261,  aupra.    See  tit  ''Church-  (b)  Ante,  p.  22.     2  P.  &  D.  515.    S.  C. 

warden,**  and  po»/,  tit.  "  Return,**  10  A.  &  E.  248,  eupra.    R.  v,  Richardson, 

(z)  See  p.  96,  (Bye^htw),  R.  v.  Havering  1  Wils.  21.    R.  v.  West  Riding  (J.),  7  T. 

(Steward).  6  B.  &  A.  691,  where  there  was  R.  467.  Scnven  on  Copyhold,  489, 530,531, 

a  nonuser  for  above  fifty  years ;  and  see  R.  4th  edit  See  tits.  **CourU  hferior^  {Plaint, 

V,  Hastings  (Mayor),  6  B.  &  A.  692.  n.   a).  Judgment,  §-c.,  "  Quarter  Se$iiont**  (Review), 
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the  corporation,  most  be  shewn  by  affidavit  So  that  where  an  inhabitant  of 
a  borough  applied  for  a  mandamus  to  the  mayor  and  steward  of  a  Borough 
Court  Leet,  to  enrol  him  as  a  resiant,  kc.,  but  did  not  make  out  an  inchoate 
right  in  every  inhabitant  to  be  a  burgess,  or  that  any  connection  existed 
between  the  corporation  and  the  Court  Leet,  as  would  make  swearing  and 
enrolment  at  the  latter,  the  means  of  perfecting  such  right,  the  Court 
refused  the  writ  (c). 

].     0€Uh  of  Allegiance, — The  Court  will  not  now  grant  the  writ  of 

mandamus,  to  command  the  lord  of  a  manor  to  hold  a  Court  Leet  for  the 
purpose  of  administering  the  oath  of  allegiance,  to  one  desirous  of  taking  it, 
for  he  will  be  exempted  from  any  penalty  for  not  taking  it,  by  shewing  that 
he  has  offered  to  take  it  (d). 

].     Records  of  Leet;  Inspection^  Sfc. — The  Court  will  grant  a  writ 

of  mandamus,  to  allow  an  inspection  of  the  records  of  a  Court  Leet,  if  the 
applicant  for  the  writ  assign  some  satisfactory  reason  for  the  inspection,  and 
it  be  refused  without  sufficient  reason  («). 

]•  Officers  of  Court;  Steward, — It  has  been  clearly  settled  by  abun- 
dance of  authority,  that  a  mandamus  will  be  granted  for  the  office  of  steward  of 
a  Court  Leet,  it  not  being  a  place  of  mere  service,  but  a  public  office,  which 
concerns  the  administration  of  justice,  he  being  the  Judge  of  his  Court  (/). 

].    Admission. — So  a  mandamus  lies  to  admit  to  the  office  of  steward 

of  a  leet  (^). 

]•     Restoration, — So  it  lies  to  restore  the  steward  of  a  Court  Leet,  if 

improperly  deprived  (h\  and  this,  although  he  is  not  a  sworn  officer  (t). 

"],     2nd.  Court  Baron,    Holding, — A  writ  of  mandamus  will,  if 

the  lord  of  a  manor  neglect  to  hold  the  usual  Courts  Baron,  be  granted  to 

(c)  Ante,  p.  27,  28,  54.  R.  v.  West  deera  ( Churchwardens),  2  Lot.  18.  Hurst's 
Looe  (Mayor),  3  B.  &  C.  677.  R.  o.  Bar-  case,  1  Keb.  354.  R.  v,  Raines,  3  Salk. 
]iard*ft  Inn,  5  A.  &  E.  24.  Scriv.  on  Copyh.  233,  11,  13.  Anon.  1  Freem.  21.  The 
713,  n.  (c>,  4th  edit  See  tit  "  Burgeu"  Protector  o.  Craford,  Sty.  457.  See  Anon., 
lAdmi9$i<m),  12  Mod.  666.     See  Scriven  on  Copyhold, 

(d)  Ante,p.  16.  R. it. Maidstone ( Mayor),  527,608,703,  704;  2  Sid.  112;  Bac.  Abr. 
6  D.  &   R.  334,  335,  per  Abbott,  C.  J.  tit  «  Afan."  (C).    See  tit  « 0#ce.- 
ScriT.  on  Copyh.  532,  n.  (g),  4th  edit  (g)  Stamp's  case,  Raym.  12.     8.  C.    1 

<e)  6  D.  &  R.  334,  st^fra;  and  see  cases  Sid.  40.    S.  C.  1  Keb.  5.    See  R.  v.  Cam- 

cited  336,  n.  (a).    Scriv.  on  Copyh.  532,  n.  bridge  (V.  C),  Burr.  1659.  See  tat  •*  OjSUmT 

(y).  4th  edit    See  iit3,  **AeamutM,"  "  Books,  (AdmiMtion), 

4v.,"  ^CorpoToHoH  Municipal**  (Books,  In-  (A)  Stamp's  case,  1  Sid.  40.    S.  C.  Raym. 

^Mction),  "Courts"    ^Inferior),  •*  lAvings,"  12.    S.  C.  1   Keb.  5.    Middleton's  case,  1 

** Quarter  Sessions'*  (Records).  Sid.  169;  Com.  Dig.  tit  •*  Man,"  (A.);  1 

(f)  Ante,  ^,   12.    Middleton's    case,  1  Sid.  169,  approved  in  2  T.  R.  183,  n.     He's 

Sid.  169.    Anon.,  12  Mod.  666,  Holt,  C.  J.,  case,  1  Vent.  153,  per  Twisden,  J.    Scriven 

ssiying,  that  he  did  not  care  to  grant  it  for  on  Copyhold,  527,  608,  703,  704.     See  tit 

the  steward  of  a  leet     Stamp's  case,  I   Sid.  "  Office"  ( Restoration), 

40,  where  the  Court    is  reported  to  have  (i)  Per  Glyn,  C.  J.    City  Works  case,  2 

donbted  whether  it  lay  in  such  case.    S.  C.  Sid.  112.     See  also  Sty.  457,  ftipra.     See 

Ray.  12.    8,  C.  1  Keb.  5.     R.  v.  Kings-  tit  '*  Office"  {Sworn  Officer). 
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command  him  to  hold  them,  and  to  do  justice  to  his  tenants  (j).  So  it  lies 
to  command  a  corporation,  to  allow  a  lord  and  steward  of  a  manor  to  hold  a 
Court  in  their  corporation  hall,  he  being  entitled  so  to  do,  that  being  the 
accustomed  place  by  immemorial  usage  and  prescription  (A). 

].     Business  of  Courts ;    Presentments, — The  writ  lies  to  command 

the  lord  and  steward  of  a  manbr,  and  certain  persons  being  homagers,  (who  in 
such  case  are  merely  ministerial  officers),  to  hold  a  Court  Baron,  and  present 
certain  conveyances  of  the  purchasers  of  burgage  tenements,  whereby  they 
are  entitled  to  be  sworn  in  burgesses  of  the  corporation,  and  to  vote  for 
members  of  Parliament,  &c.,  notwithstanding  it  do  not  appear  whether  such 
conveyances  be  legal  or  not,  or  they  be  even  charged  to  be  fraudulent.  The 
affidavits  should  shew  that  the  several  conveyances  are  duly  executed,  and 
that  they  have  been  offered  at  a  general  Court  to  be  presented,  but  have  been 
refused  by  the  homage.  If,  however,  there  have  not  been  an  alienation, 
or  the  conveyances  be  illegal,  either  fact  will  form  matter  of  return 
to  the  writ  (/). 

]•     Officers  of  Court ;  Steward. — It  seems,  from  a  long  current  of 

authorities,  that  the  writ  of  mandamus  does  not  lie  for  the  office  of  steward 
of  a  Court  Baron,  because  it  is  a  place  of  mere  private  jurisdiction,  and  does 
not  concern  the  administration  of  justice  (m). 

There  are  however,  a  few  dicta  which  have,  probably,  through  the  misuke 
or  ignorance  of  the  reporters,  crept  into  some  of  the  cases,  but  it  is  appre- 
hended, they  are  not  of  sufficient  weight  to  impugn  the  above  doctrine,  that 
the  writ  will  not  lie  (n).     It  has,  however,  been  held,  that  if  the  steward  be 

ij)  Ante,  p.  11,  105.    Old.  Nat.  Br.  3  e,  R.  «.  Lm,  1  Show.  252.    S.  C.  3  Lev.  309. 

12  b..  p.  6,26,  8th  edit.,  4to.    R.  o.  Mont-  &   C.  3    Mod.    334.     R.  *.    Kingwleen 

acate  (fiOrd),  1  W.  Blae.  63,  64.    S.  C.  (Churchwardens),  2  Lev.  18.     Middletoo'i 

1  Wils.  283 ;  2  Roll.  107,  per  Montague,  case,  1  Sid.  169.    Hurst's  case,  1  KeK  354; 

C.J.     R.©.  Surrey  (J.),2Show.  74.n.(d),  Fitzg.   194,    195 ;  Holt,   442;    Scrifen  on 

3rd  edit     See  tupra,  "Cottri  Lett;*  infra,  Copyhold,  626,  527,  608.  Speaker  e.  Styant, 

**  Admittances^  **  Stirrender,**  and  ante,  tit  Comb.  127,  per  Eyres,  J.     Anon.,  12  Mod. 

'*ComrtM  Inferior,**  666.   See  supra  *<  Leei  Steward,**    Bac.  Abr. 

(*)  R.  V.  Grantham  (Corp.),  1  W.  Blae.  tit  "  Man,**  (C).    See  tit  ^'Ojice,- 
715;  1  W.  Blac  64,  n.  (/).    8.  C.  1  Wils.  (n)  Thus  in  Is1e*s  case,  2  Keb.  820,  Hale, 

283,  Mupra,     See  wpra,  **  Court  Leet,**  wad  C.  J.,  "  conceived  a  mandamus  would  lie  for 

ante,  tit.  "Custom,**  steward  of  a  Court  Baron  being  register, 

(/)  Ante,  p.  55.   R.  o.  Montacute  (Lord),  though  no  Judge ;"  and  see  S.  C.  1  Vent  163, 

IW.  Blac.  60.     S.   C.   1  Wils.  283.  Cli-  per  Hale,  C.J.    In  Anon.,  Freem.  21,  Hale, 

th^ro*s  case,  0>mb.  239.    Com.   Dig.  tit  C.  J.,  is  made  to  say,  **  thai  the  writ  will  lie 

"Afan.**  (A).    See  tits.   "Burgess,  "Pre-  for  the  steward  of  a  Court  Baron,"  but  upon 

sentment,**  "  Vote,**  reference  to  a  concurrent  report  of  the  same 

(m)  Stamp's  case.  I  Sid.  40;  this  was  a  case,  2  Lev.  18,  the  same  Judge  is  made  to 

judgment  of  a  full  Court.    S.  C.  Raym.  12.  say  it  will  not  lie,  which  is  also  confirmed  by 

S.  C.  1  Keb.  5,  where,  per  Twisden,  J.,  the  authorities  cited  in  the  margin  of  the 

"  that  in  Trafford*s  case  it  was  expressly  report  in  Freem. ;  also  see  The  Protector 

adjudged,  that  a  mandamus  would  not  lie  for  e.  Craford,  Sty.  457,  per  Glyn,  C.  J.    Bac. 

the  steward  of  a  Court  Baron  solely  *    See  Abr.  tit.  *<  Mom.**  (C), 
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not  at  will  only,  but  has  a  patent  for  life,  that  in  such  case  the  writ  will 
lie  (o). 

"].     Swearing  in, — The  writ  does  not  lie  to  command  the  swearing 

in  of  the  steward  of  a  Court  Baron  (/>). 

^].     Re$toration, — Neither  does  the  writ  lie  to  command  a  restoration 

of  the  steward  of  a  Court  Baron  to  his  place  {q). 

].     3rd.   Copyhold  Court ;  Officers  of  Court ;  Steward. — It  has  been 

decided  by  one  case,  that  a  mandamus  does  not  lie  to  swear  in  a  steward  of 
a  copyhold  Court,  he  being  a  mere  private  officer  to  do  service  for  the 
lord(r). 

].  4th.  BaiUff, — It  appears  that  this  writ  will  not  be  granted  at 

the  instance  of  a  bailiff  of  a  manor  (5),  who  seems  originally  to  have  been  a 
very  inferior  officer,  and  appointable  by  parol. 

].     5th.   Custom, — It  would  seem  that  a  mandamus  will  be  granted 

to  command  the  tenants  of  a  manor  to  present  a  manorial  custom  (/). 

].     6th.  Licenses, — No  instance  can  be  found  of  a  mandamus  having 

been  granted  to  command  the  lord  of  a  manor,  under  any  circumstances,  to 
grant  a  license  for  the  doing  of  any  particular  act,  for  the  word  '^  license"  ex 
vi  termini  imports  ^*  discretion**  (u),  which  cannot  be  interfered  with  by 
mandamus. 

].  . to  demise, — So,  the  writ  does  not  lie  to  command  the 

lord  of  a  manor  to  grant  a  license  to  a  copyholder,  to  demise  his  copyhold  for 
a  term  of  years  op  an  alleged  custom,  that  the  tenant  may  demise  for  three 
years  without  license,  and  that  for  a  license  to  demise  for  a  longer  period  of 
time,  the  lord  shall  have  a  sum  certain  for  every  year  of  such  extended 
period  (v). 

].     to  dig  brich  earth, — The  writ  has  been  held  to  lie  to  corn- 
Co)  Per  Hale,  C.  J.,  2  Lev.  18.    Com.       "  Mau,**  (A.   B.)    See  Scriv.  on  Copyh. 
Dig.  tit.  "  Man,*'  (A.  B.)  608,  n.,  where  it  is  called  KCuMtomary  Court. 
ip)  Steward's  case.  Comb.  127,  per  Eyres,      See  tupra,  **  Steward  of  Court  Baron"    See 
J. ;  Holt,  442.     See  tit.  «  Office"  (  Swearing      tit.  «  Office"  (PuUic). 
t»).  («)  Bailiff's  case,  Comb.  133 ;  this  case  is 
(q)  Stamp's  case,  1  Sid.  40;  this  was  the      not  noticed  in  Scriven  on  Copyhold.    See 
judgment  of  a  full  Court    S.  C.  Raym.  12.      Sen?.  Cop.  122,  4th  edit.     See  tit.  **  Office," 
S.   C.   1   Keb.   5,  where,  per  Twisden,  J.,          (f)  Ante,  p.  150,  152.    R.  v,  Montacute 
•«that  in  Trafford's  case  it  was  expressly      (Ld.),  1  W.  Blac.  60.    S.  C.  1  Wils.  283. 
adjudged,  that  a  mandamus  would  not  lie  for      See    also   tits.    **Cuitom,"    "  Preeentment," 
the  steward  of  a  Court  Baron  merely."    See      infra,  **  Admittance "  "Cuetomary  License" 
R.  e.  Kingscleere  (Churchwardens),  where      ** Surrender." 

Hale,  C.  J.,  said,  *<that  it  lay  to  restore  the  {u)  Ante,  p.  12,  13.  See  tit.  ** Discretion," 

steward  of  a  Court  Baron,  if  he  be  not  at  will  R;  v.  Dr.  Hale,  1  P.  &  D.  297.  S.  C.  9 
merely,  because  he  is  an  officer  of  justice.  A.  &  K  339,  342.  See  Grove  v.  Bridges, 
R.  9.  London  (Mayor),  2  T.  R.  182,  n.  (fr),  cited  by  Moreton,  J.,  in  Porphyry  0.  Leging- 
citing  3  Lev.  309.  See  Anon.,  12  Mod.  ham,  2  Keb.  344.  S.  C.  cited  in  Gilb.  Ten. 
666 ;  Fitzg.  194,  195.  He's  case,  1  Vent.  294.  Scriven  on  Copyhold,  456,  4th  edit. 
153.     Scriven  on  Copyhold,  526,  527,  608.       See  tit  '« Licenee," 

See  tit  "*  Office"  (ReetoraHon).  (0)  9  A.  &  E.  339.     S.  C.  1  P.  &  D. 

(r)  Anon.,  12  Mod.  666*  5  Com.  Dig.  tit.      293,  eupra.     Scriv.  on  Cop.  456,  4th  edit 
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mand  the  lord  of  a  manor  to  grant  a  cuttomary  license^  as  for  a  tenant  to 
dig  brick  earth  for  the  purpose  of  making  bricks  on  payment  of  a  sum  certain. 
Yet  if  there  be  no  such  custom,  but  evidence  merely,  that  licenses  had 
frequently  been  granted  by  the  lord  on  payment  of  a  sum  certain  for  each 
acre,  the  writ  will  be  refused  {to). 

"] .     7th.  Admittance  ;  Jurisdiction  of  B,  R, — It  is  but  within  a  recent 

period,  that  the  Court  of  B.  R.,  first  (x)  granted  the  writ  of  mandamus  to 
command  admission  to  a  customary  or  copyhold  tenement ;  before  which 
period,  any  person  who  wished  to  compel  his  admission  was,  as  against  a 
subject,  obliged  to  proceed  by  bill  in  equity  (^),  and  as  agunst  the  Crown, 
the  remedy  was  as  it  now  is,  by  petition  of  right,  monstrans  de  droits  or 
traverse  of  office,  according  to  the  nature  of  the  case  {z). 

The  writ  does  not  appear  to  have  been  granted  for  this  purpose  prior  to 
the  year  1772  or  1773  (a) ;  the  first  case  in  which  the  jurisdiction  of  the 
Court  in  this  particular  is  clearly  recognised,  being  that  of  R,  v.  Rennett  (6), 
in  which  (although  its  main  point  has  been  since  expressly  overruled),  the 
Court  held,  that  in  a  proper  case  they  would  command  the  lord  of  a  manor 
to  admit  a  copyholder  ;  it  having  been  previously  solemnly  determined  (c), 
that  a  mandamus  lay  to  command  the  homage  of  a  manor  to  present  certain 
conveyances ;  which  amounted  perhaps  to  the  same  thing  as  a  mandamus  to 
admit  (d). 

The  right  of  the  Court  of  B.  R.  to  thus  assume  a  jurisdiction,  and  to  grant 
the  writ  in  this  and  similar  cases,  has  been  much  questioned  in  equity  (e). 
But  Lord  Ellenborough,  C.  J.,  has  upon  this  point  (/)  said,  that  he  was  aware 
that  the  power  of  his  Court  to  grant  a  mandamus  to  admit  to  a  copyhold  had 
been  questioned  on  the  other  side  of  the  Hall,  yet  the  Court  having  for  many 
years  past  being  in  the  habit  of  granting  such  writs  on  a  sufficient  primd 
fade  or  colourable  title  being  made  out,  on  the  part  of  the  person  applyibg  ; 
he  could  not  doubt  its  power  in  that  respect  (^).  Other  Judges  of  the  same 
Court,  have  however,  often  expressed  a  regret  that  the  Court  of  B.  R.  ever 
interfered  in  these  cases  (A). 

(v)  AwUy  p.  105.    R.  0.  Dr.  Hale,  Sec.  (a)  Anon.,  Lofil,390,H.  14  G«o.3. 

1  P.  &  D.  293.    S.  C.  9  A.  &  E.  339,  n.  (6)  H.28  Geo.  3;  2  T.  R.  197.    Anon., 

(a);  the  period  of  time  during  which  the  Loff^  390. 

licenses  had  been  granted  was  more  than  a  (c)  R.  •.   Midhorst  (Borough),  M.  24 

century.    Scriven  on  Copyhold,  458,  n.  («),  Gea  2, 1  Wils.  283.    a  C.  1  W.  Blac.  60. 

632,  533, 4th  edit.    See  tit  <«CiMtom."  See  tmU,  p.  12,  and  lit  **Corporatum  itfimi- 

(x)  A  regret  has,  however,  often  been  eipal"  (IhUiei,  ^) 

expressed  by  the  Judges,  that  the  Court  has  (d)  R.  v.  Pitt  10  A.  &  E.  279.    S.  C. 

ever  interfered  by  mandamus  in   cases  of  2  P.  &  D.  391.    See  tit  *<  Prtwemtmtmi,'*  and 

admission.     Ii^rot  n.  (A).  $upra,  p.  152,  n.  (/)• 

(y)  Pbil,p.  155,n.(*),  157,n.(p).  (e)  3  Ves.    Jun.,  752,  4,    Williains  •. 

(x)  See  tit.  '*  Patent"   A  mandamus  does  Lord  Lonsdale.     See  cmCe,  p.  22. 

not  lie  for  admission  to  a  tenement  within  a  (  f )  R*  n.Coggan,  6  East  431. 

royal  manor,  4  P.  &  D.  723.     S.  C.  1  Q.  B.  (g)  Reed.  Conolly  o.  Vernon,  5  East  51, 

352.    S.  C.   10  L.  J.,  N.  S.  148,  Q.  B.,  and  cited  6  East  430,  n.  (a).   See  1  Scriven 

infra.    And  see  Scriven  on  Copyhold,  531,  on  Copyholds,  525,  527,  4th  edit 

and  n.,  4th  edit.    See  injra,  "* Royal  Manor."  (A)  Supra,  n.  {x). 
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Bat  DotwithstandiDg  all  that  has  been  said,  it  is  clear  that  the  Court  of 

B.  R.  has  jarisdiction  bj  mandamus  in  cases  of  admission,  &c.,  and  will  now 
on  a  proper  case  grant  the  writ  for  such  purpose  (t),  whether  the  applicant 
claim  bj  descent  or  bj  purchase. — As  to  admission  in  pursuance  of  a  surren- 
der^ see  Infr^  Surrender, 

].     When  granted, — Before  the  jurisdiction  of  the  Court  of  B.  R.  as 

to  admission,  &c.,  was  fullj  developed,  such  Court  always  refused  the  writ  of 
mandamus  for  the  purpose  of  commanding  the  admittance  of  those  who 
claimed  by  descent  from  the  deceased  tenant  {j\  both  because  there  was  a 
remedy  in  equity  (k\  and  also,  that  they  might  enter,  do  every  other  act 
before  admittance ;  and  in  fact,  had  a  complete  title  without  it  against  all 
the  world  but  the  lord  (/). 

During  later  years  however,  it  has  been  the  constant  habit  of  the  Court  to 
grant  the  writ  to  those  who  claim  by  descent ;  the  case  of  Rex  v.  Bennett  (/), 
which  decided  otherwise,  having  been  overruled  upon  this  point.  The 
reasons  upon  which  this  doctrine,  that  an  heir  at  law  is  entitled  to  a  writ  to 
command  his  admittance  is  founded,  are,  that  although  he  has  a  good  title 
against  every  one,  but  the  lord,  yet  he  has  a  right  to  insist  upon  admittance, 
in  order  to  make  him  a  complete  copyholder,  for  he  may  wish  to  be  put 
upon  the  homage,  or  to  be  put  in  nomination  for  various  offices,  or  to  surrender 
to  the  use  of  his  will(m).  Thus  coparceners,  although  they  claim  by  descent, 
are  entitled  to  have  granted  to  them  a  writ  of  mandamus  to  command  their 
admittance,  and  it  would  seem  that  as  they,  however  many,  make  in  law  but 
one  tenant  and  one  heir,  they  must  be  admitted  upon  payment  of  one  set  of 
fees  only  (»). 

The  Court  has  also  granted  a  mandamus  for  the  admission  of  an  heir, 

(i)  R.  V.  Oundle  (Mayor),   1  A.  &  E.  3  B.  &  C.  172.  173.    S.  C.  5  M.  &  R.  140, 

283,  where  see  a  form  of  writ.     R.  r.  Ever-  153.    8.  C.  4  D.  &  R.  492.    R  e.  Bonsall 

don  (Manor),  16  L.  J.,  N.  8.  18,  (J.  B.    R.  (Manor),  3  B.  &  C.  173.    8.  C.  4  D.  &  R. 

9.  Hendon  (Manor),  2  T.  R.  484  j  6  East,  826,  per  Abbott,  C.  J.     R.  r.  Wilson.  10 

431 ;  3  B.  &  C.  172;  BacAbr.  tit.  "  Afa»."  B.  &  C.  80,  87.    S.  C.  5  M.  &  Ry.  140, 

C.  Seepos<,  p  156.  where  see  form  of  writ.  See  Right  o.  Banks, 
(j)  R.  9.  Bennett,  2  T.  R.  197,  cited  in  3  B.  &  Ad.  668.     R.  o.  Hexham  (Manor), 

R.   V,   Bonsall  (Manor).  3  B.  &  C.  173.  1  N.  &  P.  53.    8.  C.  5  A.  &  E.  562.    Doe 

S.  C.  4  D.  &  R.  82.  and  in  R  0.  Coggan,  d.  Hamilton  t.  Clift,  12  A.  &  E.  575.    R.  o. 

6  East*  431.     R.  p.  Montacute  (Ld.).  1  W.  Coggan.  6  East,  431,  432.    Doe  dl  Le  Kenx 

Blac  64.  n.  (/);  1  Wils.  283.  8.  C.  3  Mod.  v.  Harrison,  6  Q.  B.  636.     8.  C.  14  L.  J., 

334,  n.  (e).     8ee  10  A.   &    E.   279.  per  N.  S.  77,  Q.  B.    But  in  these  cases  the  dis- 

Uttledale,  J.     8ee    8criven  on    Copyhold,  pute  was  not  between  the  heir  and  a  mere 

p.   527.  528,  4th  edit.    Ab   to  Fines  see  stranger,  but  with  the  lord.     R.  v.  Bonxall 

infiu,  p.  158.  (Bianor),  3  B.  &  C.  173.    8.  C.  4  D.  &  R. 

(k)  Ante,  p.  22;  2  T.  R.  198.  aupra ;  825,  per  Abbott,  C.  J.    S€epo«<,p.  159. 

Utt  66,  67.    Ford  ».  Hoskins,  Cro.   Jac.  («)  R.  ©.Bonsall  (Manor),  3  B.  &  C.  173, 

368 ;  1  Roll.  Abr.  108.    R.  ©.  Pitt,  10  A.  &  175.    8.  C.  4  D.  &  R  825;  and  see  Wilson 

E.  279,  per  Littledale,  J.  v.  Hoare,  4  A.  &  E.  239 ;  1  M.  &  K.  456. 

(0  2  T.  R.  198,  mpra.    R.  v.  Hendon  See  R.  v.  Everdon(  Manor),  16  L.  J.,  N.  8., 

(Manor),  2  T.  R.  484.  (2.  B.  18.    As  to  seyeral  fines  of  tenants  in 

(m)  AwUy  p.  12.  R. ».  Brewers*  Company,  common.    See  infrat  tit.  "  Ftjw*.'* 
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where  the  ancestor  through  whom  the  heir  claimed  had  died  before  admit- 
tance, thus  deciding  the  principle  that  the  Court  will  command  the  lord  to 
admit  one  who  has  a  primd  facie  legal  title,  in  order  to  enable  him  to  try 
his  right ;  and  though  equity  may  have  refused  to  compel  the  lord  to  admit 
him  for  want  of  his  shewing  an  equitable  right  to  the  property,  (as  where  the 
heir  of  a  trustee  seeks  admittance  the  cestui  que  trust  having  died  without 
heirs,)  but  in  such  a  case,  if  there  be  a  claim  of  a  previous  fine  due  to  the 
lord  in  respect  of  the  ancestor,  through  whom  the  party  claims,  the  rule  will 
only  be  granted  on  payment  of  such  fine  or  fines  as  shall  be  due  (o). 

But  if  an  heir  apply  to  the  Court  for  a  mandamus  to  admit,  &c.y  with  a 
view  to  try  his  title  to  a  copyhold  tenement,  as  against  a  stranger,  the  Court 
will  in  its  discretion  refuse  the  writ  for  such  purpose  ;  for,  in  relation  with 
the  stranger  he  has  no  title  but  the  bare  admittance  and  the  payment  of  the 
fine  to  the  lord  (p). 

But  in  a  more  recent  ca^,  the  Court  on  the  application  of  the  heir,  who 
claimed  also  as  devisee,  granted  the  writ  although  he  claimed  adversely  to 
a  third  party,  the  Court  stating,  that  upon  principle  the  writ  ought  to  go, 
and  that  the  fact  that  there  are  two  claimants  by  different  titles  does  not 
operate  so  as  to  conclude  the  application  for  the  mandamus ;  for  the  lord 
should  and  must  admit  both  (q). 

The  aid  of  the  Court  of  B.  R.  in  favour  of  a  customary  heir  was  carried  to 
its  fullest  extent  in  a  case,  the  short  outline  of  which  is  this,  a  tenant  in  fee 
of  copyhold  tenements  surrendered  to  the  use  of  his  will,  and  devised  them 
to  A.  for  life,  remainder  to  B.  for  life,  remainder  to  his  own  right  heirs. 
The  devisees  disclaimed,  and  it  was  held,  that  on  the  death  of  the  testator, 
the  estate  descended  to  his  heir,  and  that  as  the  devisees  would  not  come  in 
and  be  admitted,  he  was  entitled  to  admittance,  and  that  whether  the  dis- 
claimer by  the  devisees  were  or  were  not  made  in  furtherance  of  a  scheme 
to  defeat  the  lord's  right  to  fines  (r). 

The  Court  will  also  grant  the  writ  to  command  the  admittance  of  a 
devisee  («),  notwithstanding  the  heir  at  law  claim  adversely,  for  the  admittance 
is  no  title  of  itself,  nor  does  it  prejudice  an  adverse  title  (^). 

(o)  AnU,   pp.   27,    28.     R.  v.  Coggan,  See  supra;  and  see  Scriven  on  Copyhold, 

6   East,  430;    2   T.   R.   197,  tt^ira.     See  525, 4th  edit. 

Scriven  on  Copyhold,  408,  4th  edit  (r)  R.  v.  Wilson,  10  B.  &  C.  80.    S.  C. 

(p)  Ante,  pp.  27,  28.  R.  v.  Brewers*  6  M.  &  Ry.  140,  153  ;  and  see  R.  ©.  South- 
Company,  3  B.  &  C.  172.  S.  C.  5  M.  &  R.  wood,  5  M.  &  Ry.  416.  Scriyen  on  Copyh. 
140, 153.    S.  C.  4  D.  &  R.  492.    R.  o.  Bon.  528,  4th  edit 

sail  (Manor),  3  B.  &  C.  173.    S.  C.  4  D.  &  (a)  Anon.  Lofft  390.    R.  e.  Wilson.  10 

R.  825,  per  Abbott,  C.  J.    See  pott,  tit  B.  &  C.  80,  87.    a  C.  5  M.  &  Ry.  140. 

"  Applieatum.**  {t)  Supra,  n.  ^q).    Anon.  Loffl,  390.  Sec 

(9)  See  ante,  72,  n.  («).po<f.  n.  (t),    R  e.  Coke*s  Complete  Copyholder.    R.  v.  Agarsd- 

Hexham  (Manor),  1  N.  &  P.  53.    S.  C.  5  ley,  5  D.  19.     R.  e.  Hexham  (Manor),  5  A. 

A.  &  E.  559 ;  and  see  Mason  v.  Day,  Gil-  &  E.  559.    S.  C.  1  N.  &  P.  53.  R.  9.  Sooth- 

bert*s  Equity  Cases,  and  R.  v.  Wilson,  10  B.  wood,  5  M.  &  Ry.  416.    See  p.  72  {Lit 

&  C.  80;  and  see  3  B.  &  C.  172.    S.  C.  5  jiendemt).     And  see  pott,  tits.  "^ppUeatum," 

M.  &  R.  140,  163.     S.  C.  4  D.  &  R.  492.  ** Pertmptorjf  Writ"*  {Effhet). 
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So  the  writ  lies  to  command  an  admission  by  the  lord,  in  pursuance  of  a 
]^;al  surrender.  For  the  tenant  is  in  by  admittance  only,  according  to  the 
quality  of  his  estate  in  his  true  right ;  and  the  lord  through  his  steward  is 
only  an  instrument  of  custom  to  convey  that  right  (u), 

2'    .     fVhen  refused, — The  Court  will  refuse  to  grant  the  writ 

to  command  an  admission  in  any  case  where  such  admission  is  unnecessary; 
or  where  the  Court  of  Chancery  has  interfered,  and  is  competent  to  give  full 
relief  (v) ;  or  where  the  prosecutor  may  bring  ejectment  and  try  his  title 
before  admission  (w).  Nor  will  the  Court  interfere  in  favor  of  an  applicant 
whose  claim  has  been  shewn  to  be  bad  by  his  acquiescence  in  the  adverse 
verdict  of  a  jury  (ar). 

Also,  as  the  title  of  the  prosecutor  to  admission  must  be  a  complete  legal 
one,  so  if  it  be  barred  by  the  Statute  of  Limitations,  3  &  4  Wm.  4,  c.  27,  or 
be  otherwise  defective,  the  Court  will  refuse  to  assist  him  by  granting  the 
writ  (y).  So  if  the  applicant  be  cestui  que  trust  merely,  the  legal  estate 
appearing  on  the  Court  rolls  to  be  in  the  trustees  (z).  Nor  will  the  Court 
enforce  an  admittance,  if  felony  have  been  committed  by  the  surrenderee 
before  admittance,  for  thereby  the  estate  escheats  to  the  lord  (a). 

^3.     .     Royal  Manor, — The  writ  does  not  lie  to  command  the 

admission  of  a  customary  tenant  of  a  royal  manor ;  (notwithstanding  the 
steward  thereof  receive  his  appointment  from  the  Commissioners  of  Woods 
and  Forests,  under  stat,  10  Geo.  4,  c.  60,  s.  14,  for  such  statute  does  not 
devest  the  Crovm  of  the  legal  estate)  (b) ;  for  the  reason  that  the  Sovereign,  as 
lord  or  lady  of  the  manor,  is  not  subject  to  the  writ  (c).  That  this  is  settled 
law  cannot  be  doubted ;  both  because  there  would  be  an  incongruity  for 
the  Sovereign  to  command  itself  to  do  an  act,  and  also,  that  obedience  to 
such  a  writ  is  to  be  enforced  by  attachment.     Therefore,  notwithstanding 

(«)  AnU^^,  12.    Anon.  Loft,  390.    R.  v.  (x)  AnU,^.  27,  28.     R.  «.  Argarsdlej 

Candle  (Manor),  1  A.  &  E.  283.  S.  C.  3  N.  (Manor),  5  D.  20,  citing  R.  0.  Bonsall,  3  B. 

&  M.  484.  R.  «.  Powell,  1  Q.  B.  355.  R.  v,  &  C.  173.   S.  C.  4  D.  &  R.  825 ;  and  see 

Waii8,3B.&A.5lO.  R.9.0i2ndle(Manor),  "^iddowson  v.  Harrington,  1  Jac.  &  Walk. 

1  N.  &  M.  586.  R.  V.  Hendon  (Ifanor),  2  T.  542,  and  note  to  1  Watk.  Copyh.,  4th  edit. 
R.  484.  R.  9.  Stafford  (Marquis  of),  7  East,  297. 

521.    R.  V,  »Eldmay,  6  B.  &  Ad.  264.  S.  C.  (y)  AnU,  pp.  27, 28,    Ex  parte  PhiUps,  1 

2  N.  &  M.  778.    R.  V,  Bonsall  (Manor),  4      H.  &  W.  660.    R.  v  Agarsdley  (Manor),  5 

D.  &  R.  825.    S.  C.  3  B.  &  C.  173.    R.  v,      D.  19. 

Midhurst  (Borough),  1  Wils.  283.  S.  C.  nom.  («)  Ante,  pp.  27,  28 ;  Sclw.  N.  P. " Man.*' 

R.  9.  Montacnte  (Ld.;,  1  W.  Blac.  60,  and  1 102.     See  tit.  **EqmtabU  Right** 

see  p.  64,  n.  (/),    See  wpra,  **  AdmUtanee,'*  (a)  Ante^pf,  27,  28.  R.  «.  Mildmay,  5  B. 

and  ti^o,  •«  Sumnder.**  &  Ad.  254.    S.  C.  2  N.  &  M.  778  ;  and  see 

(p)  Ante,  pp.  15,  22.    R.  9.  Pitt,  10  A.  &  pott,  tit. '<  Application.*' 

E.  272.    8.  C.  2  P.  &  D.  285.    See  ifrfra.  (6)  AnU,  p.  154,  n.  (r).  R. 9.  PoweU,  4  P. 
(v)  Ante,  p.  18—21 ;    5  D.  19,  tnpra,  &  D.  719.     S.  C.  1   Q.  B.  352.    S.  C.  10 

citmg  R.  9.  Rennett,  2  T.  R.  1 97,  which  case,  L.  J.,  N.  S.  1 48,  Q.  B.    See  tits.  «  Crown,** 

H  was  insisted,  was  not  overruled  by  R.  v,  "  Custome,**  "King,**  "Qncm." 

Brewers'  Company,  3  B.  &  C.  172,  according  (c)  See  "  AppHeation,'*  «  Rnh,**  infra,  and 

to  the  report  of  that  case  in  4  D.  &  R.  492  ;  seetits.  **  Crown,**  •*  Cuftonu:*   See  pott,  tit. 

hat  see  ante,  p.  155,  n.  (/).  ^AppHeaHon.** 
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proceedings  by  mandamus  are  according  to  the  general  course  of  practice, 
jet,  as  such  a  writ  for  admission  to  a  tenement  parcel  of  a  royal  manor 
cannot  be  granted,  except  against  both  the  Sovereign  and  the  steward,  so  it 
cannot  go  against  the  steward  alone  (cf),  for  the  reason  that  the  interests 
of  the  lord  ought  to  be  protected ;  it  is  not  because  the  manor  happens 
to  be  a  royal  one,  that  the  Crown  is  to  be  excluded  from  the  bene6t  of  that 
protection,  for  its  interests  are  to  be  as  much  guarded  as  those  of  a  subject ; 
and  that  whether  the  Sovereign  take  the  pro6t8  of  the  manor  to  its  own 
use,  or  whether  they  be  appropriated  to  the  public  service,  as  they  now  are 
by  Stat.  10  Geo.  4,  c.  50  (e). 

"].    .     Fines, — If  the  lord  refuse  to  admit  the  person  to  whom  a 

copyhold  is  surrendered,  on  account  of  a  disagreement  respecting  the  fine  to 
be  paid,  the  Court  will  grant  a  mandamus  to  command  him  to  admit 
without  examining  the  right  to  the  fine,  for  no  right  to  it  can  arise  till 
admittance  (f).  But  if  there  be  a  claim  of  a  previous  fine  due  in  respect 
of  the  ancestor,  through  whom  the  prosecutor  claims,  the  rule  in  such  case 
will  only  be  granted  on  payment  of  such  fine  or  fines  as  shall  be  due  (ff). 

.     Application  for  Writ ;  Affidavits, — The  application  for  a  writ  to 

command  admission,  &c.,  should  be  supported  by  affidavits  setting  out  the 
pedigree  of  the  prosecutor,  if  necessary  ;  at  all  events,  his  title  to  the  lands, 
&c.  to  which  admission  is  sought,  must  be  indefeasible  and  good  (^),  and 
should  appear  on  affidavit.  Such  application  must  be  made  against  both 
the  lord  of  the  manor  and  the  steward,  and  not  against  the  latter'  only  (t). 

.     Rule, — The  lord  must,'  as  well  as  the  steward,  be  made  a  party  to 

the  rule  (j). 

— .  Form  of  Writ;  Direction, — A  mandamus  to  admit  to  a  copyhold 
tenement  must  not  be  directed  to  the  steward  alone,  the  lord  must  be  joined 
with  him,  and  if  not,  the  writ  will  be  defective  in  substance  (k) ;  it  must, 
therefore,  be  directed  to  the  lord  and  steward  jointly,  for  thereby  the 
interests  of  the  lord  are  more  effectually  protected  (/).     Nor  will  the  writ  be 

(d)  R.  V.  Whitford,  7  D.  709.    S.  C.  1  See /»»#,  tit  MppKcaltow." 

Q.  B.  355 ;  and  see  4  P.  &  D.  721.    S.  C.  («)  R.  v.  Powell,  4  P.  &  D.  722.     S.  C. 

1  Q.  B.  352,  ti^mi;  and  see  R.  v.  Oimdle  1  Q.  B.  352.    See  ante,  p.  158.    Semen  on 

(Manor),  1  A.  &  E.  283  ;  3  N.  &  M.  484;  Gopyb.  53],  4th  edit     See /nmC,  tit  " i^iptf • 

1  N.  &  M.  586.    See  Rogers  o.  Jones,  5  D,  cation.^ 

&  R.  484 ;  where  the  writ  was  to  inspect  the  (J)  Ante,  p.  158.  R.  v.  Whitford  (Manor), 

rolls  mecelj.  1  Q.  B.  355.   S.  C.  7  D.  709,  and  cases 

(«)  4  P.  &  D.  721.    -S.  C.  I  Q.  B.  352,  there  dted.    See  poff,  tit  «<  Jlnfa." 

fifira,  p.  157,  n.  (6),  (c).  (*)  Ante,  p.  158.  K.  9.  Powell,  4  P.  &  D. 

(/•)  R.  r.   Hendon  (Manor),  2  T.   R.  719.721.    S.  a  I  Q.  B.  352.    R.  r.  Whit- 

484.    R.  V.  Montacate  (Ld.),  1  W.  Blac.  ford,  7  Dowl.  709.    R.  o.  Coggan,  6  East, 

64,n.(0.   S.C.  1  Wns.283.   Dow  v.  Gold.  431.    Harris  «.  Jay,  4  Rep.  30  a.    Then 

ing,  Cro.  Car.  196.    As  to  fines  of  coparce*  are,  however,  some  cases  to  the  contrary,  bat 

ners,  see  tupra ;  as  to  those  of  sonrenderees,  the  objection  was  either  not  raised,  or  was 

see  infra,  p.  160.  waived.    Holroyd  v.  Beare,  2  B.  &  A.  473, 

(g)  Ante,  p.  155, 156.     R.  v.  Coggan,  6  550.    R.  v.  Rennett,  2  T.  B.  197.    See  tit 

East,  431.     See  pott,  p.  161,  n.  (6).  •<  rrtt"  (/HreeftMi). 

(k)  5  D.  19,  and  see  oiilt,  p.  27,  28,  157.  (0  R.  v.  Etius,  1  Qi  B.  352.   R.   v. 
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granted  to  command  the  steward  of  a  manor  to  accept  a  surrender  into  the 
hands  of  the  lord  according  to  custom,  unless  the  lord  be  made  a  party  to 
the  rule  (m).  The  above  rule  is  not  limited  to  cases  tt'here  the  lord  of  a 
manor  is  a  subject,  but  also,  for  the  reason  above  given,  to  cases  where 
the  manor  is  a  royal  one,  although  there  can  be  no  mandamus  to  the 
Sovereign  (»). 

.    Returns, — The  return  to  a  writ  of  mandamus  for  the  admission  of 

an  heir  must  deny  (if  it  be  intended  to  rest  the  defence  upon  that  ground) 
the  fact  that  the  prosecutor  is  heir ;  for  if  it  do  not  do  so  expressly,  but 
only  argumentatively,  it  will  be  bad  for  uncertainty  {6)^  and  a  peremptory 
writ  will  be  awarded.  The  defendant  may  also  traverse  all  or  any  of  the 
suggestions  of  the  writ. 

].     8th.  Surrender, — The  writ  also  lies  to  command  the  lord  and 

steward  of  a  manor  to  hold  a  Court  and  receive  certain  customary  sur- 
renders (/>),  either  of  the  whole  or  of  a  portion  of  the  copyhold  lands,  or  of 
a  portion  or  of  the  whole  of  a  tenant's  interest  {q)*  But  the  surrenders 
should  be  accurately  prepared,  and  such  as  the  steward  is  bound  to 
receive  (r),  otherwise  the  Court  will  not  interfere ;  neither  will  it  interfere 
if  the  case  be  properly  the  subject  of  litigation  in  Chancery  («). 

The  writ  has  been  granted  to  command  the  lord,  &c.  to  receive  and 
examine  a  surrender  of  a  copyhold  tenement  within  his  manor,  which  it  is 
his  duty  to  receive  and  examine  according  to  a  special  custom  (Jt),  But  the 
Court  will  not  command  the  lord,  &c.  to  accept  a  surrender  of  certain 
customary  or  copyhold  tenements  from  his  tenant,  for  the  purpose  of  carrying 
into  effect  the  provisions  of  stat.  11  Geo.  4  and  1  Wm.  4,  c.  60,  s.  8,  for  the 
Court  of  Chancery  can  compel  the  performance  of  whatever  may  be  requisite, 
and  in  such  a  case  is  better  able  than  the  Court  of  B.  R.  to  regulate  the 
rights  of  the  parties  {u).  And  as  the  Court  of  Chancery  is  an  original 
jurisdiction  as  to  surrenders,  admittances,  &c,  the  Court  of  B.  R.  will  not^ 
in  any  case,  intrude  its  jurisdiction  into  a  case  where  the  Court  of  Chancery 
has  previously  acted,  and  has  power  to  go  on. 

Midhant,  supra,  is  an  early  isBtance  of  a  Snag  o.  Fox,  Palm.  342.    Scriyen  on  Copyh^ 

mandamos  to  the  lord,  **  or  his  steward.  *'  525, 527,  530,  4th  edit     See  I  P.  &  D.  172. 

(m)  R.  «.  Evans,  1  Q.  B.  355  n.,  1  A.  &  S.  C.  8  A.  &  £.  858,  where  see  form  of  writw 

£.  283;    2   T.   R.   484.     R.  v.    Whitford  See  tit.  **  Corporaium   Mumeipal'*  (Dvtiet, 

(ManorX  7  D.  709.     Supra,  p.  158,  n.  (d).  ^. ), " Court  Inferior**  (Holdinff). 

(»)  Ante,  p.  157,  158  ;  4  P.  &  D.  721.  (q)  Snag  v.  Foi,  Palm.  342.    ScHt.  on 

a  C.  1  Q.  B.  361.  Copyh.  525,  4th  edit. 

(o)  4  D.  &  R.  492.    8.  C.  3  B.  &  C.  172,  (r)  See  anU,  pp.  27, 28 ;  8  D.  608,  npra. 

173.    a  C.  5  M.  &  R.  140,  153.    R.  v.  Scriven  on  Copyhold,  525,    4th  edit.    See 

Lyme   Regis  (Mayor),    Doog.    182.    See  jmm<,  tit.**4pp2iecrf^.*' 

pott,  tit.  **  lUtumrlTraoerte,  ConfettUmand  («)  AnU,  pp.  22,  23;  10  A.  &  E.  272. 

Avoidance).  S.  C.  2  P.  &  D.  285,  infra. 

(/>)  Ante,  p.  158.   R.  o.  BooghOy,  1  B.  &  (0  R.  e.  Rigge,2  B.  &  A.  550.   Scriren 

C.  565.    Snook  «.  Mattock,  5  A.  &  E.  239.  on  Copyh.  531,  4th  edit.   See  tit.  **  Custom.*' 

R.  «.  Whitfield  (Manor),  7  D.  709.    R.  «.  («)  Ante,  pp.  22, 23.    R  «.  Pitt,  10  A.  & 

Bishop's  Stoke  (Manor),  8  D.  608.    R  v.  £.  272.   S.  G.  2  P.  &  D.  285.   SoriTen  on 

Pitt.  10  A.  &  E.  272.   aC.2P.&D.385.  Copyholds,  526  n.,  4th  edit    Seen^ira. 
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The  writ  lies  also  to  commaQd  the  lord  of  a  manor  to  receive  and  enrol  a 
surrender  of  a  copyhold  tenement,  parcel,  &c.  of  the  manor  (v).  Bat  not 
without  payment  of  all  fines  due.  Thus  where  a  devisee  for  life  on 
admittance  paid  a  full  fine,  as  on  an  admittance  in  fee,  and  the  heir  of  the 
devisor  surrendered  his  reversion,  it  was  held,  that  the  surrenderee  could  not 
compel  the  lord  to  enrol  the  surrender  without  payment  of  the  fine  payable 
in  respect  of  the  descent  upon  the  heir  (tv). 

The  writ  lies  also  to  command  the  lord,  &c.  to  enter  upon  the  Coart  rolls 
a  certain  deed  of  disposition  made  pursuant  to  stat.  3  &  4  Wm.  4,  c.  74, 
8.  53,  and  in  support  of  the  application,  it  is  not  necessary  to  annex  a  copy 
of  the  deed  itself  to,  if  the  contents  be  stated  in,  the  affidavit  (ar).  But  as 
such  statute  applies  only  to  the  equitable  estates  of  ten&nts  in  tail  of  lands 
held  by  copt/  of  Court  roll,  the  Court  has  refused  a  mandamus  to  command 
the  lord,  &c.  of  a  manor  to  enter  on  the  Court  rolls  an  indenture  touching 
certain  customary  freehold  hereditaments,  although  it  appeared  that  the 
steward  of  the  manor  was  accustomed  to  give  admittance,  signed  by  him,  to 
grantees  of  such  hereditaments,  but  not  to  enrol  the  deeds  by  which  thej 
were  granted  (y). 

The  writ  lies  also  to  command  the  lord  and  steward  of  a  manor  to  admit 
one  as  tenant  to  a  copyhold  tenement,  and  to  accept  from  him  a  surrender 
to  the  use  of  another  according  to  the  custom  of  the  manor,  to  secure  a  sum 
of  money  and  interest  by  way  of  mortgage  {z). 

The  writ  also  lies  to  command  the  lord,  &c.  to  hold  a  customary  Court, 
and  thereat  to  receive  a  surrender  and  grant  an  admittance  according  to 
manorial  custom  (a).  Thus  where  by  the  custom  of  a  manor,  all  persons 
not  being  previously  customary  tenants,  or  not  dwelling  in  the  manor,  who 
purchased  by  surrender  any  of  its  customary  lands,  became  liable  to  pay  a 
larger  fine  to  the  lord  than  such  tenants  or  inhabitants.  The  prosecutor, 
not  being  a  tenant  nor  an  inhabitant,  purchased  an  equity  of  redemption  in 
a  customary  estate,  and  in  order  to  save  the  larger  fine  due  in  respect  thereof 
subsequently  became  the  bona  fide  purchaser  of  a  smaller  estate :  the  Court 
granted  a  peremptory  mandamus  to  command  the  lord  and  steward  to  admit 


(e)  R.  0.  Dullingham  (Manor),  1  P.  &  D.  &  R.  140, 153.    E.  v.  Mildmay,  5  B.  &  Ad. 

172.    S.C.8A.  &£.  858»where8eeafomi  264.     S.  C.  2  N.  &  M.  778.     Sm  titi. 

of  writ,  &c..  Moor.  465.  "Corporaium  Mmmcipal*'  {DuOea),  "  QmrU, 

(w)  Ante,  p.  155, 156;  1  P.  & D.  172.  8.  C.  Inferior/'  "Cuetom.'* 

8  A.  &  £.  858,  anproi  bnt  see  Doe  d.  Wm-  (a)  Ante,  p.  159,  n.  (m).    R.  v.  Booghey, 

der  9.  Lawes,  2  N.  &  P.   195.    Scriy.  on  1  B.  &  C.  565.    S.  C.2  D.  &  R.  824.  R.  v. 

Copyh.  531,aDd  n.  Ajtofineson  admittance,  Powell,  1  Q.  B.  352.    a  C.  4  P.  &  D.  719. 

see  ntpra,  p.  158.  R.  p.  Hexham  (Manor),  5  A.  &  E.  559. 

(jr)  Crosby  v.  Fortescue,  5  D.  273.    S.  P.  S.  C.  1  N.  &  P.  53  ;  and  see  Scriren  on 

R.  V.  Lynn,  2  Ear.  &  W.  314.  Copyhold,  525,  4th  edit     See  et^a,  "  Cm- 

(y)  Ante,  pp.   27,  28.    R.    v.   Ingleton  atable"  {Appointment),  "  Corporation  ifmi. 

(Manor), 8  D. 693.  eipal**   (Dntiee,   ^c),    "  QmrtM,    inferior 

(s)  R.  o.  Brewers'  Company,  4  D.  &  R.  {Holding),  '<  Cnotom."* 
492.  S.  C.  3  B.  &  C.  172,  173.    a  C.  5  M. 
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to  the  latter,  although  the  effect  of  admittance  to  the  smaller  estate  was  to 
defeat  the  lord's  claim  to  the  fine  due  upon  the  larger  estate  first  purchased  ; 
because  the  prosecutor  might  lawfully  make  such  second  purchase,  in  order 
to  avail  himself  of  the  custom  in  favor  of  tenants  of  the  manor  (b), 

.     Application  for  Writ, — As  to  application  for  writ,  see  supra,  Ad^ 

mitiance,  p.  1 58,  and  post^  tit.  Application, 

.     Eule. — As  to  rule,  see  ante,  p.  158,  &nd  post,  tit.  Rule. 

.     Form  of  Writ. — As  to  form  of  writ,  see  ante,  p.  158,  and  post, 

tit.  Writ  (Form). 

— ^-.     Returns. — As  to  returns,  see  ante,  p.  159,  and  post,  tit.  Return. 

].    9th.  Court  Rolls,  ^c,  Delivery.— The  Court  of  B.  R,  will  grant  the 

wilt  to  command  the  steward  of  a  manor  to  hand  over  to  the  lord  all  Court 
rolls,  &c.  improperly  detained  ;  but  if  the  steward  be  an  attorney,  the  writ 
will  be  refused,  for  its  object  can  be  sooner  and  better  obtained  by  a 
summary  application  to  the  Court  for  an  ordinary  rule  for  such  purpose  (c). 

].     Inspection,  S^c. — The  Court  of  B.  R  will,  after  a  previous  demand 

and  refusal,  interfere  by  mandamus,  and  command  a  lord  of  a  manor  to  grant 
inspection  and  copy  of  the  Court  rolls  of  his  manor  to  a  tenant,  or  to  one 
primA  facie  entitled,  although  his  own  title  may,  in  some  degree,  be  in 
question  (d),  and  this  though  no  cause  be  depending  {e).  For  it  is  only  when 
no  action  is  depending,  that  the  motion  is  for  a  mandamus  (/) ;  otherwise 
the  remedy  is  by  rule  of  Court. 

Every  copyholder  has  an  interest  in  the  rolls,  and  the  lord  ought  to  grant 
inspection  at  all  seasonable  times,  upon  request  (g) ;  and  the  tenant  has 
such  right  of  inspection  for  any  matter  that  concerns  himself,  though  in  a 
dispute  with  others  (A).  But  the  application  must,  in  every  case  be,  and 
the  mandamus  always  is,  limited  by  some  legitimate  and  particular  object, 
in  which  the  applicant  has  such  interest  (t). 

The  cases  upon  this  subject  are  difficult  of  arrangement,  owing  to  the  nice 
distinctions  by  which  they  are  distinguished.  Although  some  of  the  caseo 
appear  to  be  at  variance,  yet  it  seems  to  be  now  clearly  settled,  that  the  Court 
will  command  the  lord  to  allow  his  tenant  to  inspect  the  Court  rolls,  as  to  the 

(()  Ante,  pp.  27,  28>  2  D.  &  R.  824.  '^Evidaut,"   Roe  v.  Aylman,  Barnes,  32 1 » 

a  C.  1  B.  &  C.  565,  »upru,  p.  160,  n.  (a).  236,  237.     R.  v.  Lucas,  10  East,  235  -,  Bac. 

(c)  AnU,  p.    45.    Cocks  v.    Hannan,  6  Abr.  tit.  "  ilfan.'*  (D.) 
East,  404.  In  re  Lowe,  8  East,  238.  Hughes  (e)  See  poet,  162,  n.O')*  Sciiven  on  Copyh. 

«.  Mayre,  3  T.  R.  275 ;  and  see  6  Sim.  476 ;  532, 4tb  edit. 

4B.  &A.48.    See  tiU."*  Attorney**  (Ron$),  (/)    Stra.    1223,    notie.      Tidd*s    Prac. 

*'Book»,**  **Courf'   (Inferior),   **  Borough,**  649,  n.(A).    Scriv.  on  Copyh.  532,  n.  (A), 

"  Corporation**  {Municipal).  4th  edit. 

(<f)  Supra,n.  (a),  and poif,  tit.  " ^fipfica-  {g)  Love  o.  Dr.  Bentley,  11  Mod.  134, 

tion:*   Fincli  r.  Ely  (Ep.),  8  B.  &  C  112.  per  Holt,  C.  J. ;  2  B.  &  Ad.  125,  128,  130 ; 

&  C.  2  M.  &  R.  128,  u.  (a),  per  Bayley,  J. ;  4  M.  &  S.  162,  infra.  See  tit.  *'  Livings.** 
and  see    R.   v.  Shelly,  3  T.  R.  142,  per  (A)  R.  o.  Merchant  Tailors,  2  B.  &  Ad. 

BuUer,  J.,  and  the  many  cases  there  cited ;  125.  '  R.  o.  Tower,  4  M.  &  S.  162. 
also  Ex  parU  Hutt,  7  D.  690.     E*  parte  (i)  2  B.  &  Ad.  125,  and  4  M.  &  S.  162, 

Barnes,  2  D.,  N.  &   20^,    Com.    Dig.  tit.  tupra;  10£ast»235. 
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existence  of  a  particular  custom^  after  application  and  refusal,  and  this 
though  no  action  be  depending.  Thus  where  a  copyholder  was  forbidden 
by  the  lord  to  cut  underwood  upon  the  copyhold  without  the  lord's  license, 
the  Court,  after  application  to,  and  refusal  by  the  lord,  granted  a  mandamus, 
and  commanded  him  to  permit  the  tenant  to  inspect  the  Court  rolls,  so  far  as 
related  to  the  cutting  of  such  underwood  ;  and  held  that  he,  as  the  trustee 
and  guardian  of  the  tenants'  rights,  could  not  lock  up  the  evidence  of  them 
from  him,  especially  in  a  matter  where  his  own  interest  was  concerned,  not- 
withstanding no  suit  was  pending ;  for  if  it  were  otherwise,  the  tenant  would 
be  obliged  to  commence  an  action  blindfold,  with  an  uncertainty  of  what  his 
rights  might  be  (j). 

The  writ  will  also  be  granted  to  allow  one  who  has  a  primd  facie  title  to  a 
copyhold  tenement,  to  inspect  and  take  copies  of  the  Court  roUs^  quoad  the 
copyhold  claimed,  or  in  which  he  may  be  interested  only,  though  no  cause  be 
depending  as  to  it  at  the  time,  and  the  Court,  on  granting  the  rule,  said, 
"  this  is  not  the  impertinent  intrusion  of  a  stranger,  but  the  application  of 
one  who  is  clearly  entitled  to  the  copyhold ;  unless  there  be  some  convey- 
ance of  it,  by  those  under  whom  he  claims ;  he  may,  therefore,  well  require 
to  see  whether  there  appears  upon  the  rolls  to  be  any  such  conveyance'*  (A). 
Also  where  the  devisee  of  a  rent-charge  on  certain  copyholds  was  desirous 
of  completing  his  title,  the  Court  granted  a  rule  for  the  usual  limited 
inspection  of  the  rolls,  although  the  applicant  was  not,  in  fact,  a  copy- 
holder (J).  So  a  rule  has  been  granted  for  inspection  of  the  Court  rolls 
relating  to  the  defendant's  title,  in  an  action  by  one  copyholder  agamst 
another,  for  encroachment  on  the  wastes  of  the  manor  over  which  they 
claimed  a  right  of  common  (m),  and  under  similar  circumstances,  it  has 
been  granted  at  the  instance  of  freehold  tenants,  and  this  although  the 
cause  was  not  at  issue  (n). 

The  privilege  df  thus  inspecting,  &c.  the  Court  rolls  and  books  of  a  manor, 
appears,  however,  to  be  confined  to  the  tenants  of  a  manor ;  for  in  a  question 
between  the  lord  and  a  stranger,  leave  to  inspect  the  Court  rolls  has  been 
refused  (o).  It  has  been  also  expressly  decided,  that  although  such  leave  to 
inspect,  &c.,  will  be  granted  of  course,  on  the  application  of  a  tenant  who  has 
been  refused  that  permission  (/>) ;  yet  that  where  there  is  not  that  relation. 


(j)  See  g^pra,  «  Custom:'    R.  ».  Tower,  and  see  2  H.  &  Ry.  128.    S.  C.  8  B.  &  a 

4  M.  &  S.  162,  cited  in  2  M.  &  Ry.  128.  112;  2  W.  Blac.  1029,  tupra,  n.(ik). 

S.  C.  8  B.  &  C.  1 12,  ivpra.    Ex  parte  Best,  (n)  Rogers  o.  Jones,  5  D.  &  R.  484.    See 

3  D.  38.     R.  o.  Lucas,  10  East,  235,  but  see  pott,  p.  163;  n.  («). 

R.  V.  Allgood,  7  T.  R.  746 ;  Bac.  Abr.  tit.  (o)  Talbott  ».  Villcboia,  M.  23  Geo.  B.  R. 

"^««-"  (D.)  Tidd,  9th  edit.  694,  cited  also  in  3  T.  R. 

(k)  10  East,  235;  2M.&Ry.  128.  S.C.  142,  s^qmt.     And  see  2  M.  &   Ry.  128. 

8B.&C.  112;  2B.&  Ad.  123,  129;  4  M.  &  C.  8  B.  &  C.  1 12.  n^fl,  n.  0> 

&  S.  162 ;  2  D.,  N.  S.  21,«cpra.  See  Scriven  (p)  3  T.  R.  141,  M^mx.     Wood  v.  WbH- 

on  Ck)pyh.  632, 4th  edit.  comb,  E.  6  Anne,  C.  B..  12  Vin.  146.  and 

(/)  2  D.,  N.  S.  20,  supra,  n.  (*).  see  2  M.  &  By.  128.    S.  C.  8  B.  &  C.  112, 

(m)  Folkard  v.  Hemet,  2  W.  Blac.  1061  ;  supra.    See  pott,  p.  163,  164. 
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there  must  be  a  cause  or  suit  instituted,  or  some  urgent  necessity,  or  specific 
ground  shewn  ;  as  that  the  granting  it  is  necessary  to  prevent  injury,  or  to 
enable  a  performance  of  duties  (q). 

The  Court  has  also  refused  a  mandamus  to  permit  inspection,  &c.,  by  the 
prosecutor  of  an  indictment  (even  though  he  was  a  tenant  of  the  manor),  for 
the  purpose  of  obtaining  evidence  to  support  such  indictment  against  the  lord, 
the  Court  saying,  « that  though  it  might,  in  substance,  be  a  civil  proceeding, 
yet,  in  form,  it  was  criminal,  and  therefore  they  could  not  compel  the 
defendant  to  furnish  evidence  against  himself"  (r). 

It  has  also  been  held  that  a  freeholder  within  a  manor  may  claim  the 
interference  of  the  Court  of  B.  R,  by  mandamus,  to  obtain  inspection,  &c., 
of  the  Court  rolls,  he.,  although  the  question  depending  be  as  to  a  right 
to  common  («).  But  in  an  -action  between  the  freeholder  of  a  manor 
and  the  lord,  touching  a  copyhold,  the  Court  refused  a  rule  to  inspect,  &c., 
on  the  ground  that  the  plaintiff  was  not  obliged  to  assist  the  defendant  to 
make  out  his  title  (/).  Also  freehold  tenants  have  no  right  to  inspect  the 
Court  rolls,  unless  some  cause  be  depending  in  which  their  right  may  be 
involved  («).  So  no  stranger  to  privity  of  estate  has  a  right  to  inspect  («), 
&c.,  the  Court  rolls  of  a  manor. 

.     Application, — The  lord  of  a  manor  is,  as  before  stated,  bound  to 

grant  his  tenants  inspection,  &c.  of  the  Court  rolls  at  all  seasonable  times, 
upon  request ;  so  that  the  tenant  must  demand,  and  the  lord  refuse  such 
inspection,  before  the  Court  is  applied  to  for  its  interference  ;  but  any  tenant 
whether  jointly  or  severally  interested,  is  entitled  to,  and  may  demand, 
inspection  alone,  without  the  concurrence  of  the  others.  Such  demand 
must  be  made  personally,  or  by  agent,  and  cannot  be  made  by  the  agent  of 
a  person  authorized,  by  power  of  attorney,  to  make  such  demand  on  behalf 
of  the  tenant,  although  the  agent's  authority  be  in  writing  (w).  The  demand 
should  also  be  limited  to  some  legitimate  and  particular  object  in  which  the 
applicant  has  an  interest  (x).  It  seems  that  the  demand  may  be  to,  and  the 
application  to  the  Court  be,  against  the  steward  alone,  because  the  lord,  it 

(g)  2  R  &  Ad.  125,  128, 130,  and  4  M.  2  M.  &  Ry.  128.  S  C. 8  B.  &  C.  1 12.  ««/ira. 
&  S.  162,  supra,  n.  {k),  (u)  R.  ».  Allgood,  7  T.  R.  746.     Smith 

(r)    R.  V.   Cadogan  (Lord),  1  D.  &  R.  ».  Davies,  1    Wils.   104.     R.  v.   Merchant 

559.     8    C.  6  B.  &  A.  902 ;  2  M.  &  Ry.  Tailors,  2  B.  &  Ad.  115.     3ut  see  2  M.  & 

128.    S.  C.  8  B.  &  C.  112,  supra.     Smith  Ry.  128.    S.  C.  8  B.  &  C.  112. 
9.   Da?ie8,    1    Wils.    104.     Bac.   Abr.  tit.  (r)  12  Vin.  Abr.  1 46.    Crew  o.  Saunders, 

«Afan."(D.)  Stra.1005. 

(s)  AnU,  p.  162.    Addington  v.  Clode,  2  (w)  Ex  parte  Hutt,  7  D.  690.    See  1 

W.  Blac.  1030;  also  cited  in  2  M.  &  R.  Reg.  Gen.,  H.  T.,  2  Wm.  4,  s.  102;  1  D. 

128,     S.   C.  8   B.  &   C.  112,  tupra.     See  197.     See  pot<,  tit  **  Application**  CDemand 

Hobson  «.  Parker,  Barnes,  237,  and  Rogers  and  Re/uMoI). 

V.  Jones,  5  D.  &  R.  484,  aecor.  Smith  v.  (x)  R.  v.  Merchant  Tailors'  Company,  2 

DKiries,  1  Wils.  104,  cont    ScriT.  on  Copyh.  B.  &  Ad.  124,  125,  per  Tentenlen,  C.  J.  ; 

632,  n.,  4th  edit.  4  M.  &  S.  162,  supra.   See  post,  tit.  "Appli^ 

O)  Smith  V.  Daviet,  1  Wils.  104,  cited  in  cation"  (Demand  and  Refusal). 

M  2 
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is  said,  lias  no  interest  in  auch  a  question  {y) ;  but  it  is  apprehended,  that 
the  prudent  course  is  to  make  also  the  lord  a  party  (a?). 

.     Rule. — The  practice  seems  to  have  formerly  been,  that  if  the 

rule  were  moved  for  on  behalf  of  a  copyhold  tenant,  it  was  absolute  in  the 
first  instance  (a),  and  now  by  1  Reg.  Gen.,  H.,  2  Wm.  4,  s.  102,  it  is 
ordered,  that  "  an  order  upon  the  lord  of  a  manor,  to  allow  the  usual  limited 
inspection  of  the  Court  rolls,  on  the  application  of  a  copyhold  tenant,  may 
be  absolute  in  the  first  instance,  upon  an  affidavit  that  the  applicant  has 
applied  for  and  has  been  refused  inspection  (b).  But  this  rule  has  been 
held  to  be  applicable  only  to  cases  in  which  an  action  is  pending,  and  not 
to  an  ex  parte  application,  in  which  latter  case,  the  rule  b  nisi  only  in  the 
first  instance  (c). 

Manor  Courts].     See  titles  Courts  Inferior ;  Manor  {Leety  Baron). 

Marches].  Clerk  of  Fines  in ;  Election.-— The  writ  lies  to  admit  one 
elected  Clerk  of  the  Fines  in  the  Marches  of  Wales,  although  it  was  at  first 
denied,  because  it  did  not  then  appear  what  the  office  was  (d). 

].     Deputy  Secretary ;  Admission. — The  writ  lies  also  to  command 

the  lord  president  and  council  of  the  marches  to  admit  to  the  exercise  of  the 
office  of  Deputy  Secretary  of  the  Courts  of  the  Marches  (e).  For  although 
a  mandamus  does  not  lie  for  a  deputy,  yet  it  lies  for  him  who  deputes  either 
to  have  the  deputy  admitted  or  restored ;  for  otherwise  such  principal  may 
be  deprived  of  his  power  to  make  a  deputy  (/). 

].     .    Restoration. — The  writ  lies  to  restore  a  deputy ;  and  on 

such  a  mandamus  to  restore  the  Deputy  Secretary  of  the  Court  of  Marches, 
it  was  held  to  be  no  good  return,  that  at  the  time  of  the  writ  delivered, 
he  was  not  constituted  deputy ;  because  of  the  uncertainty  as  to  whether 
he  had  not  been  put  out  of  his  place  before  the  writ  came  to  the 
defendants  {g)» 

Marriages,  Registrar  of].     See  tit.  Registrar  of  Births^  ^c. 

(y)  Rogers  e.  Jones,  5D.&  R.  484.  R.  o.  (d)  Dolben^s  case,  1  Keb.  872,  881,  the 

Wbitford    (Manor),  7  D.  711,  per   Lord  Court  perusing  the  precedents  in  Dr.  God- 

Denman,  C.  J.     See  ante,  p.  158.  dard*8  case,  Townsend's  case,  and  Latch.  123. 

it)  R.  V.  Powell,  1  Q.  R  355.     S.  a  See  i\U."A8hbMrtoH'*  {Eight  men  of,)**  Office^'' 

4  P.  &  D.  722.  See  ante,  p.  158.  (e)  R.  e.  Clapham.  1  Vent.  110.    &  C. 

(a)  R    «.    Shelley,  3  T.    R.   142,  per  2  Keb.  738,  742.     S.  C.  1  Ler.  306,  mm. 

Buller,  J.  ;  2  W.  Blac  1029,  1030.  n.  (v).  R.  v.  Marches  (President).     Com.  Dig.  tit 

See  po§t,  tits.  "  AppHeation,"  «  Rnle."*  "  Man.'*  (A).    Bac.  Abr.  tit  «  Man."  C. 

(6)  3  B.  &  Ad.  389;  1  D.  197.     See  1  See  tit  "Deputy  Officer.** 

Q.  B.  355,  n.  R.  9.  Evans.  (/)  See  note  (6),  and  R.  v.  Roberts,  3  A. 

(c)  Ex  parte  Best,  3  D.  39,  per  Littledale,  &  E.  776.    And  see  tit. «  OffieeT  (Deputy). 

J.     But  see  Ex  parte  Hutt,  7  D.  690,  and  (g)  1  Lev,  306.     S.  C.  2  Keb.  738,  742. 

Ex  parte  Barnes,  2  D.,  N.  S.  20,  where  the  S.  C.  Vent.    110,  atqnra.     See  tit.  **  Office'' 

rules  were  granted  absolute  in  the  first  in-  ( Eettoration),  and /Mil,  tit  *'  Retmmg^'iCer^ 

stance.  taimty). 
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MAB8HAJL8EA,  CouBT  op].     See  titles  Attorney;  Court  (Inferior). 

Masons'  Cobipant].     Gerk  ;  Bestoration,— The  writ  lies  to  restore  to 
the  office  of  Clerk  of  the  Company  of  Masons  in  London  (A). 

Mastsb  of  College].     See  titles  College  (Master)  ;  School  (Master). 

Mastkr  of  School].     See  titles  College  (Master) ;  School  (Master). 

Matob.]     The  writ  lies  for  the  office  of  mayor,  because  it  is  a  public  one, 
and  concerns  public  government  (t). 
This  subject  is  arranged  as  follows : — 


Matoe. 

Matob. 

Election 

-  165 

Swearing  in    - 

-  167 

Application 

-  166 

Return    - 

-  168 

Affidavits 

.  167 

To  perform  duties 

-  168 

Rtde 

-  167 

Application 

-  168 

Form  of  writ 

-  167 

Return    - 

-  168 

Admission 

-  167 

Restoration     - 

-  168 

].     Election. — The  writ  lies  to  command  a  corporation,  or  other 

municipal  body,  to  assemble  and  proceed  to  the  election  of  a  mayor,  under 
Stat.  11  Geo.  1,  c.  4,  s.  2  (j) ;  although  there  have  been  no  legal  mayor  for 
some  years  (k) ;  and  for  the  purpose  of  such  election,  the  Court  will,  if 
necessary,  command  the  holding  of  a  Court  leet  (/)  ;  or  that  the  corporators 
assemble,  and  proceed  to  the  election  (m).  Usually  on  applications  of  this 
kind,  the  office  of  mayor  is  vacant  (n),  but  the  Court  will  grant  such 


(A)  Stamp's  case,  Comb.  348.  See  tit. 
**  Office*"  (  Retloratum). 

(t)  Scarborough's  case.  H.  16  Geo.  2, 
SCra.  1 1 80,  and  cases  there  cited.  Manaton*s 
case,  Rajrm.  365.  Com.  Dig.  tit.  '*  Man.*' 
(A.)  See  Stat  9  Anne,  c.  20.  and  stats.  1 1 
Geo.  1,  c.  4,  and  1  Vict.  c.  78,  s.  26;  19 
Geo.  2,  c.  12  (L),  App.  See  tit.  **  Office" 
(PkWtc). 

(/)  See  Stat.  App.,  and  also  stat.  1 9  Geo.  2, 
c.  12  (I.),  App.  R.  9.  Heydon  (Aldermen), 
Say.  208.  R.  v.  Newsham,  Say.  211.  R.  v. 
Plymouth  (Borough),  1  Bam.  81,  130.  R. 
r.  Bridgewater  (Corp.),  3  Dong.  379. 
Scarborongh  case,  Stra.  1 180,  and  cases  there 
cited;  2  T.  R.  732,  n.  R.  v,  Colchester 
(Mayor),  4  Doug.  14.  R.  v.  Robinson,  8 
Mod.  336.  R.  V.  Robinson,  Stra.  555.  R. 
«.  Morgan,  7  Mod.  322.  R.  v.  West  Looc 
(Corp.),  Burr.  1386.  R.  v,  Cambridge 
(Mayor),  Burr.  2008.    R.  o.  Hoskins,  Cas. 


t  Hard.  188.  R.  v.  Truro  (Mayor),  2  Chit. 
257.  But  see  Townsend's  case,  1  Keb.  458. 
R.  V.  Edyvean,  3  T.  R.  362.  R.  v,  Abing- 
don (Mayor),  Holt,  441.  See  tits.  *•  Corpo- 
ration'* {Municipal),  ''Office**  (Election), 
and  Stat.  6  8c  7  Vict  c.  89,  App.,  which  now 
regulates  the  law  of  England  upon  this  'sub- 
ject ;  the  provisions  of  which  statute  have  not 
been  extended  to  Ireland. 

{k)  R.  c  Oxford,  M.  9  Geo.  2 ;  Bull.  N. 
P.  201  a,  7th  edit. ;  Com.  Dig.  tit  **  Man." 
(  A ).    R.  «.  Truro  (  Mayor),  2  Chit  257. 

(/)  R.  V.  Bankcs,  1  W.  Blac.  444.  S.  C, 
Burr.  1462.  R.  v.  Curghey.  Burr.  782. 
Bull.  N.  P.  196,  197.  Borough  of  Christ- 
church  case,  12  Geo.  2,  See  tita.  "Courts 
Inferior,"  "  Manor"  {Leet). 

(m)  R.  ©  Edyvean,  3  T.  R.  352. 

(«)  R.  V.  Bedford  (Corp.),  1  East,  79. 
R.  9.  Stoke  Daraerel,  5  A.  &  E.  589.  S.  C. 
1  N.  &  P.  66.    See  tit  " Office" (Election). 
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writ,  although  there  may  have  beeo  a  void  election  (o) ;  or  though  there 
may  be  a  mayor,  de  facto,  but  not  de  jure  (p) ;  for  the  Court  has  a 
discretionary  power,  upon  considering  all  the  circumstances  of  the  election, 
to  award  or  not  the  writ  of  mandamus,  as  the  justice  of  the  case  may 
require.  Thus,  if  on  all  the  circumstances  of  an  election  de  faciOy  the 
legality  thereof  be  doubtful,  the  Court  will  not  award  the  writ,  it  being  in 
such  case  proper,  that  the  legality  thereof  should  be  tried  on  an  information 
in  the  nature  of  a  qiw  warranto.  But  if,  on  the  contrary,  upon  all  the 
circumstances  of  such  an  election,  it  appear  to  be  clearly  illegal,  or  merely 
colorable,  and  therefore  void  (as  by  the  incompetency  of  the  party  elected, 
or  the  irregularity  of  the  election),  the  Court  ought  to,  and  will  award  a 
mandamus  to  proceed  to  a  new  election,  because  it  would,  in  the  latter  case, 
be  nugatory  to  try  the  legality  of  the  election,  by  an  information  in  the 
nature  of  a  quo  warranto  (y).  Thus  where  a  person  is  elected  mayor  for  a 
year  immediately  succeeding  that  during  which  he  has  served  the  office,  and 
which,  by  stat.  9  Ann.  c.  20,  s.  8,  is  void,  the  Court  will  grant  a  mandamus 
to  proceed  to  another  election,  purs^uant  to  stat.  7  Wm.  4  and  1  Vict.  c.  78, 
8.  26  (r).  So  where  the  mayor  who  presides  at  the  election  of  a  new  mayor, 
is  only  mayor  de  facto  and  not  de  jure,  and  is  subsequently  removed  by 
judgment  of  ouster,  the  election  of  the  new  mayor  is  void,  and  the  Court  will 
grant  a  mandamus  for  the  election  of  a  new  mayor,  under  stat.  11  Geo.  1, 
c.  4,  although  a  quo  warranto  be  depending  against  the  present  mayor  {$), 

So  the  writ  lies  to  command  a  return  of  the  name  of  the  person  elected 
.mayor  (/).  A  jurat  who  has  neglected  to  take  the  Sacrament,  pursuant  to 
stat.  13  Car.  2,  c.  1,  may  be  elected  mayor ;  for  the  stat.  5  Geo.  1,  c.  6,  s.  3, 
prevents  him  from  being  proceeded  against  on  account  of  this  omission  (u), 

.     Application. — It  has  been  held,  that  on  a  judgment  of  ouster 

against  a  mayor  de  facto,  a  mandamus  to  elect  a  new  mayor  will  not  be 
granted,  until  after  the  four-day  rule  for  judgment  shall  have  expired,  and 


(o)  R.  V.  Newshain,  Say.  211.     Case  of  Doug.  14.    R.  v.  Bedford  (Corp.),  1  East, 

Bossiney.  H.  8  Geo.  2,  Stra.  1003.     Case  of  79,  and  n.  (6).    H.  r.  Bankes,  Burr.  1454. 

Aberystwith,  t!  14  Geo.  2,  Stra.  1167.    R.  S.  C.  I   W.  Blac.  446.     B.  v.  Colchester 

V.    Pembroke  (Corp.).  8  D.   302.     R.  v.  (Mayor),  2   T.   R.  260.    Bossiney's  case, 

Cambridge  (Mayor),  Burr.  2008 ;  1  East,  Stra.  1003.    R.  v.  Stoke  Damerel,  5  A.  & 

79,  supra.     See  stats    9  Anne,  c.  20.  s.  8,  E.  589.     S.  C.  1  N.  &  P.  66.     And  see  R. 

7  Wm.  4  &  1  Vict.  c.  78,  s.  26,  App.     See  r.  Ely  (Ep.),  2  T.  R.  334,  and  R.  v.  York, 

tiU  «« Office"  (Election).  4  T.  R.  699.     Com.  Dig.  tit.  "  Afa«."  (A). 

(p)  R.  V.  Colchester  (Mayor),  2  T.  R.  See  tits.  "Churchwarden:*  (EUction),  "Gnm- 

260.     r'.  v.  Bankes.  Burr.   1454.     S.  C.  I  ciUor,  ^e."  {Election)," Offiee""  (Eledum). 

W.  Blac.  445.    Anon.,  1  Barn.  138;  Andr.  (r)  R.  v.  Pembroke  (Corp.),  8  D.  302. 

280 ;  15  Vin.  Abr.  216  (z),  pi.  1 ;  3  Bac.  R   v.  Cambridge  (Mayor),  Burr.  2008. 

Abr.  540.    And  see  Stra.   1003,  1167,  and  (j)  R.  v.  Bridgewater  (Corp.),  3  Dong. 

Burr.  2008,  aupra.     See,  as  to  Ireland,  sut  379.    See,  as  to   Ireland,  stat   19  Geo.  2, 

19  Geo.  2.  c.  12,  s.  8.  c.  12,  App. 

(?)  See  ante,  p.  15,  26.     Say.  212,  supra.  (t)  Martin  v.  Jenkins,  7  Mod.  365,  S.  C. 

R.   V.  Cambridge  (Mayor),  H.  7  Geo.   3,  Stra.  1145.     And  see  Burr.  1013. 

Burr.  2008.     R.  r.  Colchester  (Mayor),  4  (u)  Supra,  note  {t).    See  tit  '*  Jurat." 
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sach  jadgment  shall  have  been  actaally  signed  (t;).  The  prosecutor  of  the 
information,  &c.  is  entitled  to  priority  of  motion  for  the  role  {w). 

The  application  to  the  Court  is  now  governed  by  stat.  6  &  7  Vict.  c.  89, 
Appendix,  the  requisitions  of  which 'should  be  strictly  complied  with.  This 
statute  has  not  been  extended  to  Ireland. 

.     Affidavits, — When  first  the  writ  was  moved  for,  after  the  passing 

of  the  Stat.  9  Ann.  c.  20,  an  affidavit  of  the  facts  was  always  produced,  but 
such  an  affidavit  is  not  now  requisite  (x). 

',     Rule. — The  rule  to  proceed  to  the  election  of  a  mayor,  is  absolute 

in  the  first  instance,  in  those  cases  where  the  mayor  holds  over,  or  where  an 
actual  vacancy  by  means  of  death  has  occurred  (y\  or  where  the  election  is 
absolutely  void  (z).  In  all  cases  where  there  is  a  subsisting  mayor  deJactOy 
he  mast  be  served  with  notice  of  application  for  the  writ,  and  be  made  a 
party  to  the  rule  and  writ  (a). 

,    Farm  of  Writ ;  Directum, — The  writ  must  be  directed  to  the 

corporation  by  its  corporate  name,  although  there  may  be  no  mayor  at  the 
time  the  writ  is  granted  {h), 

^].     Admission, — The  writ  lies  to  command  admission  to  the  office  of 

mayor  (c)  of  one  duly  entitled  to  such  admission. 

"],     Swearing  in, — At  one  time  it  was  unsettled  whether  the  writ  of 

mandamus  lay  to  swear  in  to  the  office  of  mayor  {d).  But  it  is  now  clearly 
settled,  that  on  a  proper  case  made,  the  writ  will  be  granted  to  swear  in  such 
an  officer,  or  any  other  head  officer  of  a  municipal  corporation  {e\  upon 
production  of  an  affidavit  that  he  or  they  have  not  been  sworn  in  (/). 

(»)  R.    V,  West    Looe  (Corp.),    Bnrr.  po9t,^jL**Writ'*  (Direetifm), 

]386.     And  see  R.  v.  Ollerhead,  or  R.  0.  (e)  Ti«m.  PI.  Cor.  451,  where  see  form 

Wigan  (Corp. ),  Barr.  782, 785,  OTemiled  as  of  writ ;  also  Trem.  PI.  Cor.  454,  a  form  to 

to  this  point.    Com.  Dig.  tit  '<  Man,"  (A).  admit  and  swear  in.     Bac.  Abr.  tit  "  Man." 

(v)  Borr.  1387,  tupra,  (C).     See  tit  "O^ee"  {AdmitMum),    As  to 

(x)  Anon.,    Burr.   235.    See    pott,  tit  Ireland,  see  stat.  19  Geo.  2,  c.  12,  s.  1,  App. 

»*  jippBeatum"  (4fida9itt),  (d)  Anon.,  I^ty.  299,  where  RoU,  C.  J., 

(jf)  AnoB.,  2  Chit.  257.    R.  «.  Arnold,  said,  there  was  no  precedent  to  swear  such 

4  A.  &  E.  659.    R.  P.  Heydon  (Aldermen),  an  officer,  yet  ordered  that  notice  should  be 

Say.  208.    R.  o.  Colchester  (Mayor),  4  D.  given  to  the  town,  and  precedents  to  be 

14,  where  see  form  of  rule.     See  poit,  tit  brought  into  Court,  if  any,  to  warrant  it 

•*  RuU,"  («)  R.  e.  Stephens,  Sir  T.  Jon.  177,  215. 

(9)  Ante,  p,l66,  R.o.  Pembroke  (Corp.),  Patrick's    case,  Raym.    111.    R.  v.  Hull, 

8D.  302.  11  Mod.  390.    S.  C.  Stra.  625.    S.  C.  Bro. 

(a)  R.  9,  Bankes,  1  W.  Blac.  445.    S.  C.  P.  C.  178 ;  Ld.  Raym.  1447 ;  (3owp.  509. 

Burr.  1452.    (^om.  Dig.  tit  "Man,"  (A).  R.  v,  Tregony  (Mayor),  8  Mod.  Ill,  and 

R.  V.  St.  Martin's,  1 T.  R.  149.    R.  v.  Traro  cases  there  cited.    S.  C.  8  Mod.  127 ;  Stra. 

(Mayor),  3  B.  &  A.  692.    Bac.  Abr.  tit  354.    R.  o.  Searle,  8  Mod.  332 ;  Com.  Dig. 

**  Man."*  (D).    See  stat  6  &  7  Vict.  c.  89,  tit  **Qw  fTammto"  (C.  5).    See  forms  of 

App.»  which  has  not  been  extended  to  Ire-  writs,  Trem.  PL  Cor.  453,  454,  514.    See 

land.  AuU^  p.  165,  n.  (j),  tiU. "  Churckwca^dent'*  (  Swearing  tn),**  Office** 

(h)  R.  V.  Bridgewater  (Corp.),  3  Doug.  (Swearing  tn). 

379.     R.  e.  Bedford  (Corp.),  1  East,  79.  (/)  R.  o.  Montacute  (Ld.),  1  W.  Blac. 

R.  o.  Pembroke  (Corp.),  8  D,  304.    See  61.   S.  C.  I  Wil8.283. 
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Thus  it  has  been  granted  to  command  the  swearing  in  of  the  newly  elected 
mayor,  and  to  command  him  to  appear  and  take  the  necessary  oaths,  &c.  (g). 
And  for  this  purpose,  the  Court  of  B.  R.  will,  if  necessary,  command  the 
steward  of  a  Court  Leet  to  hold  a  Court,  and  the  jury  to  present  to  such 
steward  one  chosen  mayor,  in  order  to  be  sworn  (A).  But  the  Court  will 
refuse,  even  at  the  prayer  of  the  Attorney  General,  a  mandamus  to  command 
the  swearing  in  of  one  as  mayor  after  a  peremptory  mandamus  has  been 
granted  to  swear  in  another  to  the  same  office  (t). 

.     Return,— 'It  has  been  held  to  be  a  good  return  to  a  mandamus 

to  swear  in,  &c.,  that  judgment  has  been  previously  given  against  the 
applicant  in  an  information  in  the  nature  of  a  quo  warranto,  and  that  he 
has  not  since  qualified  (j), 

].     To  perform  Duties,  ^c, — So  the  writ  will  be  granted  to  command 

the  person  duly  elected  mayor,  or  any  other  public  officer,  to  take  upon 
himself  the  duties  of  his  office  (A). 

.     Application,— The  affidavits  in  support  of  the  application  for  a 

writ  for  the  above  purpose  need  only  state  the  election  and  refusal  to  enter 
upon  the  duties  of  the  office  {l), 

.     Return.— To  such  a  mandamus,  a  return  of  any  legal  excuse  or 

privilege  will  be  good  (rn), 

].     Restoration.— The  writ  will  also  be  granted  to  restore  to  the 

office  of  mayor,  on  an  unjust  deprivation,  &c.  («) ;  but  not  if  his  year  of 
'service  have  elapsed.  So  if  he  be  entitled  to  hold  over,  and  no  one  have  been 
subsequently  elected,  he  is  entitled  to  the  writ  (o). 

Mayor's  Court].     See  titles  Courts  Inferior ;  London. 

Merchant  Tailors'  Company].     Election.— The  writ  lies  to  command 

{g)  R.  V.  Bedford  (Corp.).  1  East,  80.  509.    See  po.<.  tit.  «  ^^fum." 
Manaton's  case,  Raym.  365,  where  see  a  (*)  »•  ^'  I^jlanfi,  3  M.  &  S.  184.   R.  r. 

form  of  return.    Trem.    450.    VeaPs  case,  Simmons,  3  Doug.  237.    R.  v.  Colchester 

Raym.  431;    Trem,  454.     See  tito.  «CW.  (Mayor), 4 Doug.  14.  R.».  Bedford (Coip.), 

fc5^e"  (0«/;iO.   "G»w<a6fe'»   {Swtanng  in),  1    East  80.     h  re  Walsall.   1    H.   &  W. 

'•  Oathsr  "  Office'  (  Rutoration  Returtu).  370.  See  tits.  "Alderman^  (  Enforcing  Dni3f\ 

(A)  Ante,  p.  150.     R.    V.    Christchurch,  "  Corporation     Municipal**    {DmHe*,   fpc), 

M.  12,  G.  2,  or  R.  v.  Willis,  Andr.  279.  "  Offict*' {Enforcing  Duty). 


R.  V,  Montacute  (Ld. ),  1  W.  Blac.  62.    S.  C.  (0  3  Doug.  237,  and  4  Doug.  14,  i 

1  Wils.  283 ;   1  W.  Blac.  444.   S.  C.  Burr.  Sec  post,  tit.  **  Application  " 

1453,  tupra.     R.  v.  Abingdon  (Mayor),  2  (m)  3  M.  &  S.  184,  mpra.    See  pot/,  tit. 

Salk.  699.  3.    S.  C.  Ld.  Raym.  559.     See  "  Return:* 

tit.  **Manor**(Leet).  (»)  See  stat  9  Ann.  c.  20,  a.   1,  App. 

(i)  R.  V.  Turner,  T.   Jones,  215,    and  Mayor  of  Durham's  case,  1  Sid.  33.    R.  r. 

cited  in  R.  r.  Clarke,  2  East,  82.    Sed  Vide.  Soarle,  8  Mod.  334.    See  tit  "  Office""  (  Ree^ 

R.   V.   Harris,  Burr.    1422.    See  post,  tit  (oration).   As  to  Ireland  see  stat  19  Geo.  2, 

''Application.**  ^'  ^^»  ^  ^»  ^PP* 

ij)  R.  V.  Hull,  11  Mod.  390.    S.  C.  nom.  (o)  1  Sid.  33 ;  8  Mod.  334,  supra.    R  ». 

R.  r.  Hearle,   Stra.   625.     S.   C.    3    Bro.  Hearle.  Stra.  626.     S.  C.  3  Bro.  P.  C.  178. 

P.  C.  178,  Ld.  Raym.  1447,  and  see  Cowp.  S.  C.  nom.  R.  v.  Hull,  11  Mod.  390. 
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the  Merchant  Tailors'  Company  to  call  a  meeting  of  the  company  on  the 
next  annual  day  of  election,  for  the  purpose  of  electing  a  master  and 
wardens  according  to  their  charter ;  but  if  it  be  suggested  as  the  ground  of 
the  motion  that  the  officers  de  facto  were  improperly  elected  by  a  part  only 
of  the  company  instead  of  the  whole  body,  the  Court  will  refuse  the 
writ  (p). 

MsETiHO  House].     See  tit.  Dissenters  {Meeting  House). 

Militia].  Commissioners, — The  writ  has  been  granted  to  command 
the  Lord  Lieutenant  of  Anglesea  to  declare  commissions  in  the  militia 
yacant  {q). 

Minister].     See  titles  Dissenters  (Minister)  ;  Livings  ;  Parson, 

Mint].  Restoration. — It  has  been  decided,  that  the  writ  of  mandamus 
lies  to  restore  to  the  office  of  '*  workman  in  the  Mint^  (r).  But  in  another 
case,  where  it  was  applied  for  to  restore  to  the  office  of  "  Moneyer  of  the 
Mint^  the  Court  refused  the  application  ;  because  no  sufficient  interest  in 
the  employment  appeared,  and  no  more  than  a  mere  service  was  disclosed, 
as  that  of  a  coalmetcr,  filler,  clerk  of  the  waters,  &c.  in  London ;  and  it 
was  ordered  that  a  special  suggestion  be  made,  that  it  was  an  office  granted 
by  patent  («),  the  nature  of  the  office  should  therefore  appear  in  the  writ. 

As  to  the  office  of  Mint  master  being  in  its  nature  incompatible  with  that 
of  alderman,  see  London  {City)  y.  Swallow  (t). 

Modus].     See  titles  Inclosure  ;  Tithe. 

Monet].  The  writ  lies  to  command  the  treasurer  and  directors  of  a 
company  to  pay  a  sum  of  money  awarded  to  be  due  from  the  company, 
when  the  act  of  Parliament  incorporating  the  company  does  not  authorize 
execution  to  issue  against  the  effects  of  individual  members  of  such 
corporation  {u).  It  also  lies  to  command  an  overseer  to  pay  money  due  under 
a  parish  contract  (v).     Before  however  the  Court  will  grant  a  mandamus  for 

(p)  Ante,  p.  11.    R.  e.  Attwood,  4  B.  &  (<)  2  Keble,  50.  See  tit.  **Offiet,"  p.  172, 

Ad.  482.     R.  V.  Chester  (Citizeiis),  1  M.  &  173  { IncompatOtU  Office). 

a   101.    See  tita.  "  Charter,"  "  Company,"  (u)  Ante,  p.  23.    R.  v,  St.  Katherine's 

"  Corporaiimr  ildMnieipal),  "  Office"*  {Elee-^  Dock,  4  B.  &  Ad.  360.    Wonnwell  v,  Han. 

titm).  stone,  6    Biog.   668.     See  tits.   "Award," 

(9)  Gadc*s,Cr.  Pr.  206.  **  Company,"*     **  Compemation**    (^Exeeutum), 

(r)  Sterling  al  Monier's  case,  1   Sid.  304,  «  Execution;*  "  Patent."  R. ».  Victoria  Park, 

2  B.  8,  as  to  which  qtutre,  the  report  does  4  P.  &  D.  643.    S.  G.  1  Q.  B.  292.    R.v. 

not  shew  the  nature  of  the  office.    See  also  Dewsbury  Roads,  4  Jur.  26. 

2  Keb.  91.    See  tit.  "  Office**  {Reetoraiion).  (v)  R.  v,  Beeston,  3  T.  R.  592.   See  tits. 

(»)  R.  V.  Sterling,  2  Keb.  65,  91.     See  "  Contract,'*  "  Overeeert,*'  '•  Parish,**  "  Pbor** 

tiU.  "  Ashburton**  (  Eight  Men  of  ),  "  Office**.  (  Relief  Maintenamee). 
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the  payment  of  money  by  a  parish  or  corporation,  &c.,  it  will  first  ascertain 
whether  the  debt  be  clearly  existent.  Thus,  although  the  stat.  43  Geo.  3^ 
c.  110,  s.  2,  provides,  that  a  twentieth  part  at  least  of  the  sums  borrowed  by 
visitors  and  guardians  of  the  poor,  under  stat.  22  Geo.  3,  c.  83,  s.  20,  shall 
be  paid  off  or  provided  for  every  year ;  yet  the  debt  is  not  extinguished  in 
cases  where  no  such  payment  or  provision  has  been  made  for  twenty  years. 
*  So  that  on  the  application  of  one  who  had  advanced  money  since  the  passing 
of  stat.  43  Geo.  3,  c.  110,  but  more  than  twenty  years  before  the  application, 
and  notwithstanding  the  parish  had  neither  paid  nor  provided  for  any  part 
of  the  principal,  and  some  interest  was  due,  the  Court  granted  a  mandamus 
to  the  guardians,  &c.  to  pay  the  principal  and  interest,  but  refused  to  grant 
a  writ  to  make  a  rate  for  payment  of  the  principal  and  interest  (tr).  But 
wherever  there  exists  a  specific  legal  remedy  whereby  the  mouey  can  be 
recovered,  the  mandamus  will  be  therefor  refused  (;i;). 

*  As  to  accounting  for  a  payment  of  money  to  or  by  a  constable,  8kc.     See 
titles  Constable ;  Municipal  Corporation  {Insiffnia) ;  Overseer, 

MoMBTER  OF  THE  Mint].     See  titles  Ashburton  {Eight  Men  of) ;  Mint, 

Monk].     Restoration. — The  writ  lies  not  to  restore  a  monk  (y). 
Indeed  for  monks,  a  mandamus  was  never  granted,  because  they  were 
Ecclesiastical  and  had  a  proper  visitor  (z), 

Newcastle,  Hostmen  of].  Admission, — The  writ  lies  to  command  an 
admission  into  the  firatemity  of  the  hostmen  in  Newcastle-upon-l^e  (a). 

Newgate].  Payment  of  Fees, — The  writ  lies  to  command  the  county 
treasurer  of  Middlesex,  to  pay  to  the  clerk  of  the  Session  of  gaol  delivery  of 
Newgate,  a  fee  certain,  or  sum  of  money  for  all  convicts  sentenced  to  trans- 
portation (6). 

New  River  Water].  Surveyor;  Restoration, — The  writ  has  been 
granted  to  restore  to  the  office  of  surveyor  of  the  new  river  water  (c). 


(w)  R.  e.  Carpenter,  6  A.  &  E.  794.    R.  («)  AnU,  p.  22.     See  Mr.  Leigh*s  case, 

V.  St.  Sayiour*8  (Parish),  7  A.  &  E.  943.  3  Mod.  334,  and  App1eford*s  case,  I  Mod. 

S.  O.  3  N.  &  P.  126.    S.  C.  1  N.  &  P.  496;  84.    Dr.  Witbrington's  case,  1  Sid.  71.   See 

and  see  6  A.  &  E.  798,  n.  (a).    See  tits.  tits.  "Proctor;*  "Faitor." 

"JPiiriMhr  (Loan),  **  Rate,**  (a)  R.  v.  Newcastle  Hostmen  Company, 

(«)  Ante,  p.  23.   See  tits.  <*  Om^Mfuafiim,*'  Stra.   1223.    See  tits.  **  Company,"  <*J>a»- 

"  ExtaUion,"  «  PdtaU."  ehUe,"  "  Freeditm,"  "  Freeman.'* 

(y)  R.   V,  London  Waterworks,   1  Lev.  (6)  R.  v.  Baker,  &c.,  2  N.  &  P.  375. .  &  C. 

123,  per  Wyndham,  J.  See  Middleton's  case,  7  A.  &  E.  602.  See  tits.  «  GaolT  «  County,'* 

1   Sid.   163,  per  V^yndham,  J,    See    tits.  **  Money,** "  Office**  { Inferior), 

"  Abbot,"     «  Ought     Templar,^*    "Office.**  (c)  Anon.  Comb.  347,  cited  in  Anon.,  1 

"  Prior,'* «  FinVor,"  Bam.  135.    See  tit.  «  Office**  ( Rtetoraium), 
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casurer;    Restoration. — A  mandamus  has  been  granted  to 

I  of  treasurer  of  the  new  river  (d),  it  being  alleged  to  be 

|oncern  (e),  the  writ  was  not  a  peremptory  one,  but  de 

Jio  bring  the  matter  before  the  Court,  though  it  was 

act  of  Parliament  (/). 

.ties  Courts  Inferior  (New  Trial) ;   Quarter  Sessions, 


y      "^  Removal. — The  writ  has  been  granted  to  command  the 

^  '  abatement  of  a  nuisance,  as  a  bowling  green,  without  the 

1  the  proceedings  ordinarily  taken,  as  on  indictment,  &c.  (jg\  but 

of  the  nuisance  must  be  made  certain  either  by  matter  of  record  {h\ 

J  the  presentment  of  a  grand  jury,  or  by  the  justices  at  Westminster,  who 

.ay  on  their  own  yiew,  command  the  nuisance  to  be  abated  (t). 

So  the  writ  lies  to  command  the  Quarter  Sessions  to  give  judgment  for 

abating  a  nuisance  (7). 


Oaths  of  Allegiance]. 
Allegiance). 


See  tit.   Manor  {Court  Leet ;     Oath  of 


Oaths].  See  titles  College  (Oaths);  Dissenters  [Ministers);  Office  {RestO' 
ration  Return)  ;    Toleration  Act, 


Office].    The  writ  of  mandamus,  founded  it  is  said  upon  a  passage  {jj)  of 
Magna  Charta,  c.  29  (A),  has  been  by  a  great  number  of  cases  held  to  be 


(d)  R.  V.  Raines,  3  Salk.  233, 11,  13,  and 
cases  there  cited  ;  Bac.  Abr.  tit.  "Man.'*  C. 

(e)  R.  V.  Rushworth,  Kel.  287.  Middle, 
ton's  case,  1  Sid.  1G9.  S.  C.  1  Keb.  625, 629. 
8.  C.  1  Lev.  123,  nam,  R.  e.  New  Water, 
works  (Goyemors).  The  Court,  however, 
much  doubted  whether  mandamus  lay  in  this 
case,  but  it  being  strongly  pressed  by  May- 
nard,  the  Attorney  General,  and  Wylde  and 
all  the  King's  Counsel,  to  have  the  writ,  the 
Court  consented  it  should  go,  and  that  they 
would  consider  further  upon  the  return 
thereof.  8.  C.  approved  in  R.  e.  London 
(Mayor),  2  T.  R.  182,  n.  (6);  Calthorp*s 
Rep.  56;  Com.  Dig.  tit  "  Man,**  (A.)  See 
tit."  Offiee*"  {PubHc). 

(/)  Leigh's  case,  3  Mod.  334.  8.  C.  1 
Show.  252.  See  1  Keb.  631,  supra,  where  it 
is  said  that  the  Court  doubted  whether  resti- 
tution  would  ever  be  granted.  See  tit.  **Aet 
of  Parliament.'* 

(^)  R.  V.  St  John's  Coll.,  Comb.  282, 
per  Holt,  C.  J.    S.  C.  4  Mod.  237;  Ld. 


Raym.  277,  608;  Bac.  Abr.  tit  •*  Man.** 
(D.) 

(A)  Hairs  case,  1  Mod.  76,  and  cited  in 
Comb.  282. 

(0  Comb.  282,  and  4  Mod.  237,  si^ira. 
See  tit.  **  Pretentment." 

U)  Cited  in  Dr.  Walker's  case,  Cas.  t 
Hard.  214.  See  tits.  *'  Courts,  Inferior** 
(Judgment),  *'  Quarter  Sessions.** 

(jj)  Ante,  p.  2,  5.  Nullus  liber  homo 
capiatur  vel  imprisonetur,  aut  disseisietur  de 
libero  tenemento  suo,  vel  libertattbns,  vel 
liberis  consuetudinibus  suis,  aut  utlagetur,  ant 
exuletur,  ant  aliquo  modo  destruatur;  noc 
super  eum  ibimus,  nee  super  eum  mittemus, 
nisi  per  legale  judicium  parium  suorum,  vel 
per  legem  terrae ;  nuUi  vendemus,  nulli  ne- 
gabimus  aut  differemus  justitiam  vel  rectum. 

(ft)  Bull.  N.  P.  195.  Dolben's  case,  I  Keb. 
872,  852.  R.  v.  London  (Ep.),  1  Wils.  II. 
S.  C.  Stra.  1192.  R.  v.  London  (Mayor), 
2  T.  R,  180. 

It  was  not,  however,  usual  to  grant  the 
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grantable,  as  well  to  admit  him  who  has  a  right  as  to  restore  him  who  has 
been  wrongfully  displaced,  to  any  office,  function,  or  franchise  of  a  public 
nature,  whether  spiritual  or  temporal,  judicial  or  ministerial  (I),  and  also  to 
command  the  officers  thereof,  to  do  all  legal  acts  constituting  or  connected 
with  their  official  duties,  provided  there  be  no  other  specific  legal  remedy, 
whereby  they  can  be  enforced  (nt).  If,  however,  there  formerly  might  have 
been  a  specific  legal  remedy,  as  by  ¥rrit  of  assize,  or  other  process,  which 
has  since  fallen  into  desuetude,  in  such  cases  the  writ  of  mandamus  will 
nevertheless  be  granted  (n) 

This  most  important  and  extensive  subject  is  arranged  as  follows : — 


OmcB. 

Ist  For  what  offices       -  -  173 

Public            -            -  -  173 

Known  to  the  law         -  -  174 

Freehold        -           -  174 

Retunu  -            -  -  175 

Fees  attached              -  -  176 

2nd.  Officers     -            -  -  176 

Need  not  be  sworn  -  176 

Judicial  and  ministerial  -  176 

Deputjf           -            -  -177 

Admission            -  -  177 

Restoration          -  -  178 

Application  -  -  178 

Of  Courts      -            -  -  178 

Ecdesiastical       -  -  178 

Spiritual'            -  178 

3rd.  Election.     -            -  -  179 

Defadte  number          -  -  179 

Notice  of  application  •183 

Affidavits,  ^c.      -  -  184 

Application          -  -  184 

Priority  of  motion  -  184 

Rule        "            -  -  184 

Writ  (Form  of)  -  -  185 

4th.  Admission  -            -  -  185 

Application          -  -  186 

Affidavits             -  -  186 

Ryle        .            -  -  186 

writ  in  order  to  try  titles  to  offices  before 
stmt.  9  Ann.  c  20.  Knipe  v.  Edwin,  4 
Mod.  281. 

(0  3  BUc.  Com.  no.  Bagg's  case,  11 
Bep.  93;  2  Sid.  1 12.  Andley*s  case,  Latch. 
123.  &  C.  Poph.  176.  Middleton's  case, 
3  Dyer.  332,  b.  n.  333,  pi.  28 ;  and  see  R.  v, 
Godwm,  1  Doug.  397.  For  a  definition  of  the 
term  office,  see  Bac.  Abr.  tits.  "  Office**  (A.), 


Office.  • 

Writ  (Form  of)         -  -  186 

Returns  -            -  -  186 

Traverses     -  -  186 

Incapax        -  -  186 

Not  qualified  -  186 

Nonfuitelectus  -  187 

Condition  precedent  -  187 

Oaths  -        -  -  187 

5th.  Swearing  in           •  -  188 

Rtde             -  -  188 

Returns          -            -  -  188 

Nonfuitelectus           -  -  188 

6th.  Enforcing  Duties  -  -  189 

7th.  Deprivation            -  -  190 

8th.  Restoration              -  -  190 

Suspension     -            -  -  192 

Application          -  -  193 

Rule        -            -  -  193 

Writ  (Form  of )  -  -  194 

Returns  -            -  -  194 

1.  Traverses           -  -  194 

Nonfuitamotus  -  194 

Nonfuitadmissus  -  194 

Nan  appunctuatus  -  194 

Nonfuitelectus  -  194 

No  such  office  -  -  194 

2.  Special  Returns  -  194 
1.  Causes  of  Removal  -  195 

«afiifi."C.    8ee|»rf,p.  173, 

(m)  Antt,  p.  12,  18—27.  R.  •.  CasB- 
bridge  (U.),  1  W.  Blac  552.  S.  C  Burr. 
1647.  See  tit.  "AkUrmwr  {Dutia,  ^.), 
and  pottt  tit.  '*  Enforcing  Dntie*.** 

(n)  Ante,  p.  6,  n.  (*),  19,  n,  (p),  20, 
n.  (q)t  (r),  (•),  and  the  numerous  cases  there 
dted.  R.  o.  Wheeler,  Cas.  t.  Hard.  99; 
Com.Dig.  tit."Afoik*'(B;. 
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0]mcs-— coRftimcu. 

Ofpics — continued. 

Bribery 

196 

2.  Power  of  removal           -  199 

Desertion^     ntm-rendence. 

3.  Summons             -             -  200 

«-c.      - 

196 

Wken  necessary        -  200 

Drunkenness 

197 

For  what  offices         -  201 

Erasing  Corpr.  Books     - 

197 

Form  of      -            -  202 

Incapacity  to  execute  office 

197 

Allegation  of  summons  in 

Incompakble  office 

197 

return              -            -  202 

Libel       -            .     .      . 

197 

4.  Proofof  causes  of  removal  203 

Neglect  of  duty,  ^. 

198 

5.  Removal  founded  on  causes 

Oaths  - 

198 

alleged             -            -  204 

Statement  of  removal 

198 

9ih 

.Compensation          -            -  204 

].     Ist.  For  what  Offices. — It  may  be  here  generally  stated  (o), 

that  the  writ  of  mandamus  lies  for  all  offices  of  a  public  (p)  nature,  whether 
spiritual,  temporal,  corporate,  ke,  {q\  judicial  or  ministerial  for  which  there 
exists  no  specific  legal  remedy  (r). 

The  writ  lies  also  for  a  function  with  emoluments  or  fees  annexed,  if  there 
be  no  specific  legal  remedy.  Thus,  it  lies  to  admit  a  dissenting  minister  to 
the  use  of  the  pulpit  of  a  dissenting  meeting  house  («),  which  cannot  be 
considered  an  office,  it  is  in  fact  a  function  merely  {t\  and  it  has  since  been 
held,  that  although  the  place  be  not  in  strictness  what  Lord  Coke  would  have 
termed  an  office,  yet  the  Court  will  not  on  that  account  refuse  to  grant  the 
writ  (m). 

].     Public, — The  office  must  be  one  of  a  public  nature,  to  be  the 

subject  of  a  mandamus  (v),  as  where  it  concerns  the  administration  of  justice, 
as  a  leet  (tr),  or  where  it  concerns  any  public  or  necessary  work  or  adminis- 
tration of  government  {x\  or  where  the  office  or  function  is  for  the  public 


(o)  See  ante,  p.  12. 

( p)  See  definition  of  the  word  *<  Ph(62i«,>* 
i^ra,  (Public), 

(9)  See  itat.  9  Ann.  c.  20,  an4, 1  &  2 
Wm.  4,  c.  21,  App.  As  to  Ireland,  see 
stats.  19  Geo.  2,  c  12,  and  9  &  10  Vict 
c.  113,  App.  Ante,  p.  172. 

(r)  AnU,  p.  18—27. 

(t)  See  tits.  "  Curate,**  « Ditsenten,** 
**  Franchise;*  *•  Freedom.**  R.  r.  Barker, 
Barr.  1270,  and  see  R.  v.  Land  Tax  Com- 
missioners, 1  T.  R.  148.  See  Estirick  v. 
London  (City),  Sty.  42. 

(0  See  1  T.  R.  148.  supra,  R.  «. 
London  (Ep.).  1  Wils.  11.   S.  C.  Stra.  1 192. 

(k)  R.  V,  Darlington  Grammar  School, 
cited  in  Ex  parte  Le  Cren,  2  D.  &  L.  674; 
and  see  ante,  p.  4. 

(o)  ^ii<e,p.  9,  12.     Anon.  1  Bam.  123; 


Anon.  Comb.  133 :  Sty.  457,  npm.  (This 
was,  however,  a  case  of  a  writ  of  re8titation» 
but  which  writ,  as  regarded  offices,  was  the 
same  as  mandamus,  aiile,  p.  3.)  R.  v.  London 
((3ity),  2  Bam.  398.  Clerk  of  City  Works' 
case,  2  Sid.  11*2.  Stamp's  case,  1  Sid.  40. 
Middleton's  case.  1  Sid.  169.  a  C.  1  Keb. 
625.  R.  9.  White,  3  Salk.  232.  Hurst's 
case,  1  Lev.  75;  Anon.  0>mb.  41 ;  Anon. 
Comb.  133;  Anon.  Comb.  347.  R.  v* 
London  (Mayor),  2  T.  R.  183,  n.  (6).  See 
Bac.  Abr.  tit.  <'  Office*  (A.)  See  tit.  *<  Bead- 
iny**  (  Steward), 

(w)  See  tupra,  '*  Manor^*(Lest  Steward), 
R.  V,  New  Ri?er,  1  Keb,  629;  2  Sid.  112, 
113,  eupra,    R.  e.  Blooer,  Burr.  1044. 

(x)  Supra,  SeeiMM.**ActofParHamaU;' 
**  ConttabU;*  **MaHor'*  (Lut  Steward),  Seo 
antet  p.  12. 
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weal  (j/).  The  valae  of  the  importance  to  the  public  is  not  however 
scrupulously  weighed  (2;).  There  must  be  an  absence  of  any  specific  legal 
remedy  (a). 

So  on  the  other  hand,  it  has  been  clearly  settled,  that  to  a  private  office 
which  does  not  concern  the  public,  neither  admission  nor  restitution  will  be 
granted  through  the  medium  of  the  writ  of  mandamus  (6),  as,  to  the  place  of 
clerk  of  a  private  company  in  London  (c),  or  of  steward  of  a  Court 
Baron  (d)y  &c.     See  the  several  titles  throughout  this  series. 

Nor  will  the  writ  be  granted  for  a  mere  private  appointment,  which  may 
be  terminated  at  the  will  of  the  appointor  («). 

].     The  office  must  he  known  to  the  Law, — So  the  Court  will  not 

grant  a  mandamus  to  admit  to  an  office  not  known  to  the  law,  as  to  that  of  a 
vestry  clerk  (/),  or  that  of  second  curate  (^),  nor  will  it  be  granted  for  an 
office  not  judicially  known  to  be  one,  unless  it  be  specially  described  in  the 
affidavits,  thus,  stating  an  office  to  be  "  one  of  the  eight  men  of  Ashbum 
Court"  was  held  insufficient,  the  duties  of  the  office  not  being  described  (A), 
nor  will  the  writ  be  granted  for  an  office  in  fieri  (t).  But  although  the  exact 
nature  or  quality  of  the  office  be  not  ascertained  by  the  affidavits,  yet  if  they . 
be  prima  facie  sufficient,  the  Court  will  require  a  return  {j). 

'].     Freehold, — The  writ  of  mandamus  will  not  be  granted  for  au 

office  or  function  which  is  not  a  freehold  ;  it  should  also  have  either  fees  or 
emoluments  annexed  to  it  {k).  Thus  it  lies  for  an  office  for  life,  or  for  one 
to  which  the  officer  is  appointed  quamdiu  se  bene  gesserit^  which  is  in  law  a 
freehold  for  life  (/). 

(y)  Sypra,  2  T.  R.  183,  n.  (&);  2  Sid.  (Parish),  4  M.&  S.  324.     See  tits.  «  Gwr- 

112,    113;  Burr.    1044,   tupra.     See  anU,  diamofPoor^  {Clerk),''  Vegtry  Clerlu'^ 

p.  12,andtit8. '*X>ratfi<^e,'*"£tff^'f  j9«im.*'  (g)  AnU,  p.   113,  n.  (g),    Anonjmoiis, 

(z)  Ante,  p.    12,  n.  <r).  R.  e.  Barker,  2  Chit  253.     See  tit.  *"  AMurton"  {EtgKt 

Burr.  1265;  Bac.    Abr.  tit.  **  Mam,"  257.  men  of). 

it.  p.  Oxenden,  1  Show.  263.  (A)  Anon.  2  Mod  316,  and  eases  there 

(a)  Ante,^p.  5,18,27.  cited;  Com.  Dig.  tit.  ** Man,"  (B.)    See 

(6)  Ante,  p.  12.     R.  t,  London  (Mayor),  tite.  "  Ashburton"  (Eight  Men  of),  «  TUer- 

2  t.  R:  182,  n.  (6).  See  The  Protector  v.  ton"  (  T»enty-four  Men  of),  infra,  <•  Blee* 
Craford,  Sty.  457.    Isle's  case,  1  Vent  143;  tion." 

3  Salk.  231,  9.  R.  p.  Ward,  Fitig.  194;  (t)  Ante,  p.  113,  n.  (g).  Anon.  2  Chit 
Oade*s  Cr.  Ft.  180.  <«  DieeenUn"  (  Minieter,  253. 

AdmiMtion),  (lUttoration),  (J)  R.  p.  New  River,  1  Keb.  631. 

(e)  See  tit.  "  Oerk  of  Pritate  Company."  (k)  R.  v,  St.  Nicholas  Parish,  4  M.  fr  S. 

White's  case,  6  Mod.  Cas.  18;  (3om.  Dig.  325.     Dighton's  case,   1    Vent.  82.    R.  p. 

tit.  **  Man."  (B.)  Dolgelly  Union,  8  A.  &  £.  562.    The  case 

(d)  Stamp's  case,  1  Sid.  40.  Middleton's  of  Schriven  p.  Turner,  Stra.  832.  R.  p. 
case,  1  Sid.  169.  See  tits.  **  Dean  and  I^and  Tax  Commissioners,  1  T.  R.  147. 
Chti^tter"  {Oerk,  RettoraHon),  **  Manor"  Estwick  p.  London  (City),  Sty.  42.  R.  p. 
iOmrt,  Baron,  Steward).  Patrick,  2  Keb.  167.     Northampton's  case, 

(e)  R.  p.  Ix)ndon  (Mayor),  2  T.  R.  178,  Loft.  549.  Gade*s  Cr.  Pr.  180.  See  tiu. 
179.  See  tits.  "  Cuetot  Breoium"  {Clerk),  «  OmnciBor,"  "  Cuetoi  Brevimn"  {derk}, 
**Gnardiane"{aerk),  "  Mint" (Reetoration),       '^Guardians"  {Oerk),  "  Minf* {Restoration). 

(/)  5  T.  R.  713.    R.  p.  St   Nicholas         (/)  R.  p.  London  (Mayor),  2  T.  R.  178. 
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The  writ  will  be  denied,  if  the  place  be  a  merely  temporary  appoint- 
ment (m),  or  not  pennanent,  as  where  the  office  is  held  merely  durante  bene 
placUo  (n).  So  if  the  body  which  appoints,  be  not  a  corporate  body,  but  be 
merely  added  to,  as  guardians  of  the  poor,  &c.,  in  such  case  the  duration  of 
the  appointment  is  as  fluctuating  as  the  office  of  the  appointors,  and  therefore 
not  such,  for  which  mandamus  will  be  granted  (o).  But  in  on*($  case,  where 
on  the  one  side,  the  evidence  shewed  that  the  office  was  not  legally  holden 
for  life,  and  on  the  other,  that  it  had  usually  been  so  holden,  and  that  it  was 
accepted  on  that  understanding,  the  Court  granted  a  peremptory  mandamus 
to  command  an  award  of  compensation  as  for  an  office  held  for  life  (p). 

The  writ  does  not  lie  for  an  officer  at  will  (7),  nor  for  an  officer  who  is 
appointed  generally,  but  removable  at  will  (r),  but  it  will  lie  for  a  corporate 
officer  although  the  appointment  be  general,  for  the  Court  will  look  to  the 
nature  of  the  appointment  («). 

.     Returns. — It  has  been  held  to  be  a  good  return  to  a  mandamus,  to 

restore  an  officer  at  pleasure :  that  the  defendants  have  chosen  another  officer, 
and  that  thereby  the  prosecutor  was  removed ;  for  in  such  case  the  election  of  a 
new  officer  has  the  legal  operation  of  an  actual  amotion  (t).  So,  a  return  that 
states  merely  that  the  office  is  one  at  pleasure^  and  that  the  prosecutor  has 
been  removed  therefrom,  is  good  without  stating  the  cause  of  the  removal  (u), 
or  a  notice  of  removal  or  summons  (t^).  But  the  return  must  shew  that  the 
will  or  pleasure  to  remove  has  been  declared,  or  the  Court  will  grant 
restitution  (tr).  Thus,  where  an  officer  at  will  was  removed,  and  the  corpo" 
ration  did  not  rely  upon  its  power  of  amotion,  but  returned  insufficient 

A  leturn  of  "  quamcUil  te  bene  gesterit/*  needs  S.  C.  Ld.  Rajrm.  391 .     S.  C.  Holt,  438. 
not  "et  non  diuUma:*    R.  v.  flolt,  3  Keb.  («)  AnU^  p.  130.     R.   v.    St.    NicholaiT 

667.    See poU,  tit.  **Rehima,'*  Guardians,  4  M.  &  S.  325. 

(m)  Supra^n.{a),  R.o. Croydon (Chnrdi.  (t)  Bull.  N.  P.  203.    R.  9.  Canterbury 

wardens),  5  T.  B.  714.     R.  0.  Patrick,  2  (Mayor),  Str.  674.    Pepis'  case,  1  Vcnt.^ 

Keb.  167.  342.    R.  v.  Thame  (Churchwardens),  Str.' 

(n)  Dighton  v.  Stratford  (Corp.),  1  Sid.  115.      R.    v.    Taunton    (Churchwardens), 

461.     act  Ler.  291.    S.  C.  1  Vent.  77.  Cowp.  413.     R.  v.  Pateman,  2  T.  R.  777. 

S.  C.  1  Vent  82.    S.  C.  Raym.  188.   S.  C.  Com.  V^g,  tit   •'Man^  D.  3.    See  infia^ 

2  Keb.  656.    See  BlagraTe*s  case,  2  Sid.  49.  tit.  *<  Office"  (  ReatoraHon). 
Warren's  case,  Cro.Jac.  540,  and  cases  there  («)  Ante^  p.   12^15.     R.  v.  Cambridge 

cited.    R.  9.  Thame  (Guardians),  Stra.  115.  (Mayor),  2  Show.  69.     Blagraye*s  case,  2 

R.  v.  Slatford,  5  Mod.  316.  R.  v.  Tidderley,  Sid.  6,  49,  72.    Dighton's  case,  Ray.  188. 

1  Sid.  14 ;  1  Vent.  77,  tujiia.  R.  0.  London  S.  C.  1  Sid.  461.    S.  C.  1  Vent.  77.  82. 

(Mayor),  2  T.  R.  178,  179.  S.  C.  1  Lev.  291,  and  the  eases  there  cited. 

(o)  R.  p.  St.  Nicholas  Parish,  4  M.  &  S.  S.  C.  2  Keb.  641,  656,    R.  o.  Cotentry 

325.     See  also  5  T.  R.  713,  supra,  n.  (  / ).  (Mayor),  Salk.  430.    S.  C.  Ld.  Raym.  391. 

See  tit.  **  Guardiant  of  Poor"*  (  aerk).  R.  «.  Slatford,  Comb.  419.     R.  v.  Campion, 

(p)  JL  V,  Norwich  (Mayor).  8  A.  &  £.  1  Sid.  14, 15. 
633.    See  tit.  *' Compensation**  (Office),  (©)  Dighton   v.    Stratford-upon-Avon,  2 

<9)  R.  0.  Ozon.  (Mayor),  Salk.  428,  3,  Keb.  641.    See  infra,  **  Summons.** 
and  cases  there  cited,  and  see  2  Lev.  18.  (10)  R.  0.  Slatford,  Comb.  419.    S.  C. 

(r)  R.  0.  Coventry  (Mayor),  2  Salk.  430.  6  Mod.  316.     See  infra,  «  Restoration.** 
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matter,  a  peremptory  mandamus  was  granted  for  his  restoration  (v).  Bat 
if  the  prosecutor  ought  not  to  be  restored,  the  Court  will  not  do  so,  although 
the  return  be  insufficient  {to),  for  it  will  not  grant  the  writ  to  do  that  which 
is  manifestly  improper. 

The  return  of  a  custom  to  remove  ad  libitum  is  good,  but  must  be  returned 
positively,  and  not  by  way  of  recital  (x).  The  Court  will  not  extend  such  a 
custom,  but  on  the  contrary,  will  construe  it  strictly.  Thus,  a  custom  that 
a  common  councilman  may  be  removed  at  pleasure  is  good,  but  such  a  costom 
cannot  be  extended  to  an  alderman  or  freeman  (y). 

*].     FeeSf   Emoluments,  ^c. — There  must  also  be  annexed  to   or 

issuing  out  of  the  office  fixed  fees  or  emoluments,  or  a  salary  {z).  The  office 
must,  as  before  stated,  be  an  office  of  consequence  or  value  for  which  there 
does  not  exist  any  specific  legal  remedy  (a).  The  value,  however,  is  not 
scrupulously  weighed  (6). 

].     2nd.  Officers  need  not  be  Sworn  Officers, — The  writ  will  be 

granted  for  officers,  who  are  not  sworn  to  perform  the  duties  of  their  offices, 
as  usher  of  a  school ;  steward  of  a  leet ;  churchwarden ;  parish  clerk, 
&c.  (c), 

].     Judicial  and  Ministerial, — In  some  cases,  it  is  stated  to  be  a 

principle  as  to  the  dispensing  the  writ  of  mandamus,  that  it  never  issues  to 
command  officers  in  their  judicial  but  only  in  their  ministerial  capacities  (d) ; 
this,  as  the  statement  of  a  principle,  is  certainly  erroneous,  for  the  writ  lies 
to  command  both  judicial  and  ministerial  officers  (e).  The  form  of  it  in  the  two 
cases,  is,  however,  different  in  this,  that  when  it  issues  to  enforce  the  exercise 
of  a  judicial  capacity,  it  is  general  in  its  terms  (/),  and  not  specific.  Thus, 
it  would  merely  require  the  Judge  of  an  inferior  Court  *'  to  adjudicate,**  without 
specifying  what  judgment  to  give ;  or,  in  other  words  '^  to  give  sentencer" 

(0)  R.  V,  Oxon.  (Mayor),  2  Salk.  428,  "  Leeturethip,**  "Parson**  (Salary),  " Pky 

429,430.     S.    C.  Holt,  438.     Bull.  N.  P.  ticiant' Colkge," '*  Beading'*  { Steunird), 

203.    Whiteacre*8  case,    Str.  674.    R.  v,  (a)  Ante,  p.   18—27.    R.  v,  Cambridge 

Tidderley,  1  Sid.  14;  1  Vent.  77.  (U.).  1  W.  Blac.  55-2.    S.  C.  Burr.  1647. 

(w)  Ante,  p.  12.     U.v,  Tidderley,  1  Sid.  (6)  Ante,  p.  12.  n.  (r).    R.  o.  Barker, 

14.     R.  V,  Griffiths,  5  B.  &  A.  731.     See  Burr,   1265.     Bac   Abr.  tit.  '*3fai»."  257. 

infra,  <'  Bettoration.'*  R.  v,  Oxenden,  1  Show.  263. 

(a?)  R.  V.  Coyentry  (Mayor),  IaI.  Raym.  (c)  Oity  Works  case,  2   Sid,    112,   per 

39!.    8.  C.  2  Salk.  430,  and  cases  there  Glyn,  C.  J.    Stamps  case,  1  Sid.  40.     The 

cited.    See    tits.  "Couneilior**  (Restoration  Protector  v,  Craford,  Sty.  457.    Le  Parish 

Rehtm),  *^Cu^om.**   See  post,  tit  "  Return.**  of  St.  Balaunoe  case,  Palmer,  50.    See  tits. 

(y)  R.  0.  Thame  (Churchwardens),  Str.  *' Churchwarden**  **  Manor**  (Leet  Steward), 

115.     R.  o.  Cambridge  (U.),  2  Show.  69.  "  JbruA  Oerk,**  "School**  (Usher), 

Warren*s  case,  Cro.  Jac.  540.    S.  C.  2  RolU  (d)  R.  0.  Montacute  (Lord),  1  W.  Blac 

112.     Com.  Dig.  tit.  '*  Man,**  D.  3.  See  tit  61.    S.  C.  1  WUs.  283.     R.  v.  Ely  (Ep.), 

«  Custom,**  and  post,  tit  "  Return.**  2  T.  R.  290.     S.  C.  1  W.  Blac  90,  n.  (A). 

(z)  Ante,  p.  12,  n.  (r).     R.   v,  Croydon  (e)  Ante,  p.  12. 

(Churchwardens),  5  T.  R.  713.    The  Pro-  (/)  1  W.  Blac.  62.    S.  C.  1  Wils.  283. 

tector  V,  Craford,  Sty.  457,  per  Glyn,  C5.  J.  supra,  n.  (rf),  and  see  post,  tH.  ••  Writ**  (Man- 

R.  V.  Dr.   Askew,  Burr.  2186.     See  tits.  datory  Gause). 
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generally,  without  saying  what  sentence  (g) ;  whereas  in  the  case  of  a 
ministerial  officer,  the  writ  would,  in  terms,  specifically  command  the  per^ 
formance  of  the  particular  act  or  acts ;  as,  <^  to  swear  in  A.  B.,  as  church- 
warden," he 

Notwithstanding  the  writ  issues  to  command  all  inferior  officers  to  do 
their  duty ;  yet  it  has  been  settled,  upon  the  authority  of  several  cases, 
that  the  Court  will  not  grant  the  writ  to  command  an  inferior  ministerial 
officer  to  execute  the  duties  of  his  offic^  when  the  officer,  as  such,  is  subject 
to  another  authority,  by  whom  he  can  be  punished  for  his  neglect,  and  with 
whom  there  is  no  collusion.  Thus,  the  writ  does  not  lie  to  command  the 
treasurer  of  a  county  to  obey  an  order  of  the  Court  of  Quarter  Sessions, 
both  because  he  is  the  mere  servant  of  such  sessions,  and  amenable  to  them, 
and  also  that  the  proper  remedy  in  such  case  is  by  indictment ;  and  Lord 
Kenyon,  in  delivering  his  judgment,  remarked :  "  It  has  been  often  said 
by  Lord  Mansfield,  that  a  mandamus  is  a  very  beneficial  writ,  and  that  the 
best  method  of  preserving  it,  is  to  be  sparing  in  the  use  of  it  ;*'  and  added, 
"  that  the  Court  had  no  difficulty,  upon  a  proper  case  laid  before  them,  in 
granting  a  mandamus  to  justices  to  make  an  order,  when  they  refuse  to  do 
their  duty ;  but  it  would  be  descending  too  low  to  grant  a  mandamus  to  their 
officer  to  obey  that  order ;  and  that  the  Court  might  as  well  issue  such  a 
writ  to  a  constable,  or  other  ministerial  officer,  to  compel  him  to  execute  a 
warrant  directed  to  him  "  {h). 

So  the  Court  of  B.  R.  will  not,  by  mandamus,  command  other  .inferior 
ministerial  officers  to  do  their  duties ;  as  a  serjeant-at-mace  (i)  ;  or  an 
apparitor  {j)  ;  for  these  are  servants  to  their  respective  Courts,  and  punish- 
able by  the  Judges  of  them,  and  for  the  superior  Court  to  interpose  in 
obliging  such  inferior  officers,  would  be  to  usurp  the  authority  of  the  inferior 
Court  which  has  a  proper  jurisdiction  over  its  own  officers,  and  which  alone  is 
answerable  to  the  superior  Court  for  the  execution  of  such  authority  {k). 

].     Deputy;  Admission. — The  writ  will  not  be  granted  to  command 

the  appointment  or  admission  of  a  deputy,  to  a  place  or  office  which  cannot 
be  exercised  by  deputy  (/).  But  if  there  be  a  legal  power  to  constitute 
a  deputy  in  such  case,  a  writ  will  be  granted  for  hindering  one  who  may 

ig)  See  stat.  12  Geo.  3,  c.  21,  t.  1,  and  (>)  See  tit.  "  SeijeatU  of  Mace r 

see  R.   9.    LHcbfield  (£p.),  7   Mod.  218.  O')  See  tit.  "  ^fpartfor,*' p.  42. 

8.  C.  Kel.  287.     S.  C.  2  Barn.  365,  429.  (A)  See    ante,  p.   112,  «*  Common   Pleat 

See  infra^  "  Minigterial,**  and  pott,  tit.  **  Wrir  Offieen,**  and  pott,  p.  178.    R.  o.  Wiltshire 

{Mandatory  CSEskm.)  Canal,  5  N.  &  M.  349.  Bac.  Abr.  tit  ^^MomT 

(A)  Anf,  p.    12.     See  tits.  '^ ConttabU,**  (D.)    See  tit.  '*  Proctor,** 

"County'*  (Treasurer),  anU,  p.   103,  104;  (/)  R.  o.  Gravesend  (Mayor).  4  D.  &  R.    ^ 

3  A.  &  E.  481,  per  Littledale,  J. ;  5  T.  R.  1 17,  and  3  A.  &  E.  776,  as  to  when  deputies 

364.     R.  V.  Bristow,  6  T.  R.  168,  cited  in  may  be  appointed.  R.  o.  Gravesend(  Mayor), 

R.  V.  Jeyes,  5  N.  &  M.  103.     S.  C.  3  A.  &  2  B.  &  C.  602.    See  tits.  "  Deputy  Officer,** 

E.  416.    R.  V,  Payn,  6  A.  &  E.  397.    S.  C.  "  Marches,**  ••  Recorder**  {Deputy),  "  Bepis^ 

I  N.  &  P.  524.     R.  o.  Shaw,  5  T.  R.  549 ;  irar  of  Archbishop*$    Court,**  **  Registrar  of 

and  see  1  Chit.  650 ;   Ball.  N.  P.  195.    See  Bishop*s  Court,**  infra,  "Admission,**  and  post, 

supra,  **  JudiciaL**  p.  178,  n.  (r). 
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lawfully  make,  in  making  a  deputy,  because  there  is  no  other  remedy ;  but 
to  such  a  writ  returns  of  "no  power  to  make  deputy  ;•*  "deputy  not  duly 
appointed ;"  or  that  "  deputy  is  insufficient,"  would  be  good  (m). 

].     Restoration, — The  writ  lies  also  to  command  the  restoration  of  a 

deputy  to  his  place,  if  illegally  deprived.  Thus,  if  an  office  be  granted  to 
A.  exercendum  per  se  vel  sufficientem  deputaiurHf  if  the  deputy  be  removed, 
a  mandamus  by  A.  lies  to  restore  his  deputy  (n). 

— — .  Application. — The  writ  will  not,  however,  be  granted  on  the 
application  of  the  deputy  himself,  because  his  authority  is  revocable  at  the 
will  of  the  person  who  appointed  him,  but  it  will  be  granted  either  to  admit 
or  to  restore  such  deputy,  on  behalf  of  the  party  having  the  power  of 
appointing  such  deputy ;  for  his  freehold  is  concerned,  and  he  has  no  other 
remedy  (o). 

].    Officers  of  Courts, — Officers  whose  offices  are  incident  to  Courts 

partake  of  the  nature  of  the  several  and  respective  Courts  for  which  they  are 
appointed,  and  in  which  they  attend,  and  the  Judges,  or  those  who  have 
the  supreme  authority  in  such  Courts,  are  the  proper  persons  to  censure 
any  misbehaviour ;  and  should  they  be  mistaken,  the  Court  of  B.  R.  cannot 
relieve ;  for  in  all  cases  where  such  Judges,  kc  keep  within  their  bounds,  no 
Court  can  correct  their  errors  in  proceedings,  and  if  wrong  be  done,  the 
party  injured  must  appeal  (p), 

]•    EeclesiasticaL — The  Court  of  B.  R.  has  no  jurisdiction  to  grant 

mandamuses  in  respect  of  officers  purely  belonging  and  subject  alone  to  the 
Ecclesiastical  Courts  {q) ;  but  it  lies  in  some  instances  though  the  office  be 
subject  to  the  Ecclesiastical  Court,  and  notwithstanding  the  officer  be  a 
deputy  merely,  if  there  be  no  visitor  (r). 

].     Spiritual  Officer. — The  Court  will  grant  a  writ  of  mandamus  to 

admit  or  restore  the  applicant  to  a  spiritual  office,  if  of  a  public  nature,  and 
for  which  there  is  not  a  specific  legal  remedy  («).  Thus  it  has  been  granted 
to  induct  to  a  cathedral  stall  {t), 

(m)  R.  o.  Wva,  2   Keb.  738,  742,  743.  170.    See  tits.  "Onrret  Superior^*  iCommm 

S.  C.  1  Lev.  306,  307.    S.  C.  I  Vent.  1 10,  Jfeoi,)  « IVocAw."  Si^pra,  p.  177,  n.  (i)  (jy, 

111.     Anon.,  1  Bam.  252.    Com.  Dig.  tit  {q)  AmU^  p.  22.     R.  o.  Dr.  Wvd,  Bam. 

"  Afam.'*  (A).     Bac.  Abr.  tit.  '*  Mom.**  C.  295.    R.  «.  Canterimry,  (Aichbp.),  8  But, 

See  R.  V.  Robertt,  3  A.  &  E.  776,  and  tit.  218.    R.  e.  Chester  cEp.),  1  W.  Blie.  24. 

"JMbyvAes,"  &c.  S.  C.  1  Wils.  206.    See  also  tiU.  '*4ppa» 

(«)  R.  «.   Marches  (President).  1  Lev.  riior,  ^e."  *«  Pnetor,"  *•  Rtgi$tntr  ^  ArA- 

306,307.    8.  C.  1  Vent.  110,  111,  ntpra,  lMop*9  ComC* 

See  R.  0.  Roberts,  3  A.  &  E.  776,  (as  to  (r)  R.  p.  Morpeth  (BailUb),  T.  3  Oe&  1. 

when  a  deputy  may  be  appointed).    Com.  Stra.  58.    R.  v.  Ward,  Stra.  897,  and  cited 

Dig.  tit.  ^Afoii.'*  (A).    See  tit.  ^AfercAef."  in  R.  o.  London  (Ep.),  1  Wils.  14.    &  a 

(o)  Ante,   p.    18,  27.     R.    v.  Marches  Stra.    1192;  Sel.  N.  P.    1083,   11th  edit. 

(President),  .1  Lev.  306, 307.    &  C.  2  Keb.  And    see    tits.    *<  ApptKntor   Gtngnl,  |re.." 

738,  742.     a  C.  1  Vent.  110,  111.     R.  t..  "JhAoMfafy,'*  "Fwifcir."  Anit,  p.  177,n.  (0- 

Dr.  Ward,  1  Bam.  295.    S.  C.  I  Bam.  380,  (<)  Ante,  p.  12, 18^27.    Gude's  O.  Pr. 

411,412.  S.C.  Stra.  896.  Seetit*<AfervAef."  180.    See  «i^a,  (i>W6ft'e). 

ip)  See  amie,  p.  9,  21, 105 ;  3  Mod.  335,  (0  See  tits.   "Gmcm,"  ««arfMM  StaBT 

«i9>ra ;  1  Show.  263,  n.  (a),  Mmpn ;  Carth.  ^'Pnbendaryr  Sir  T.  Jon.  199.  R.  v.  Dublin 
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— — ].  3rd.  Election, — Wherever  a  political  necessity  exists,  or  a  duty 
be  shewn,  to  fill  up  a  municipal  or  other  office  by  election,  &c.,  the  Court  of 
B.  R.  will  interfere,  by  mandamus,  and  command  it  (v). 

.   Definite  Number. — Thus  it  is  clear  that  where,  by  act  of  Parliament, 

letters  patent,  charter,  or  prescription,  a  municipal  body  ought  to  consist  of 
a  definite  number,  aUd  they  neglect  to  fill  i^  the  vacancies  as  they  occur, 
the  Court  will  grant  a  mandamus  for  that  purpose  (v).  But  it  does  not  lie 
to  command  an  election  of  members  of  a  body,  the  number  of  whom  is 
indefinite ;  for  the  writ  issues  only  in  cases  of  necessity,  and  to  supply  a 
defect  of  justice  (w).  Thus  where  a  charter  authorized  the  mayor,  &c.  of  a 
corporation  from  time  to  time,  and  at  all  times  thereafter,  as  often  and  when 
to  them  should  seem  fit  and  necessary  to  nominate,  choose  and  prefer,  so 
many  and  such  persons  to  be  ft-ee  burgesses,  8cc.,  as  they  pleased  ;  the  Court 
of  B.  R.  refused  to  grant  a  mandamus  either  to  proceed  to  the  election  of 
free  burgesses,  or  to  command  the  holding  of  a  meeting  for  the  purpose  of 
considering  the  propriety  of  proceeding  to  such  an  election,  in  order  to  fill 
ap  vacancies  In  the  aldermanic  body  and  the  then  existing  body  of  free 
burgesses  respectively;  because  the  power  given  to  the  corporation  was 
purely  discretionary ;  it  being  clearly  settled,  that  a  mandamus  does  not  lie 
to  command  the  doing  of  that,  the  doing  or  omission  of  which  is  the  subject 
of  pure  discretion  (x). 

It  seems  that  the  Court  of  B.  R.  has,  in  order  to  prevent  a  defect  of  police 
or  government,  exercised  a  common  law  jurisdiction,  and  issued  the  writ  to 
command  the  filling  up  of  vacancies  in  municipal  bodies,  occasioned  otherwise 
than  by  the  want  of  an  election  on  the  charter  day  (y).  So  also  by  virtue 
of  Stat.  1 1  Geo.  1,  c.  4,  s.  4,  the  Court  will  command,  if  necessary,  an 

(Dean),  Stra.  543.  R.  v,  Morpeth  (Bailiflb),  turn).    See  ante,  p.  9^12. 
StriL  897;  3  Blac.  110.  (o)  Anie,^,  11,37.  R.o.  Fowe7( Mayor), 

(u)  Breedoa  v.  GiU.  5  Mod.  275.     R.  d.  4  D.   &  R.   135.    S.  C.  2  B.  &  C.  587. 

Robinson,  Stra.  555.    R.  o.  Fowey  (Mayor),  Ball.    N.    P.  201.     See  tits.    "  AldernuuT 

4  D.  &  R  138.    8.  C.  2  B.  &  C.  587.   And  {Election),  "  Mayor**  {Election), 

•ee  stats.  9  Anne,  c.  20,  11  Qeo,  1,  c.  4,  (v)  AnU,  p.   10,   11  ;  2  B.  &  C.  587. 

5  &  6  Wm.  4,  c.  76,  and  1  Vict.  c.  78,  s.  26,  S.  0.  4  D.  &  R.  132,  mpra,  R.  v.  Pate- 
App.  BolL  N.  P.  197,  and  cases  there  man,  2  T.  R.  777 ;  Bull.  N.  P.  201.  No 
cited;  Bac  Ahr.  dt.  '<  Man,**  (D.) ;  3  Bl.  case  can  be  found  to  the  contrary;  4  D.  & 
Com.  265;  3  Stepb.  Com.  684.  See  tits.  R  137,  per  Abbott,  C.  J.  See  5  D.  ft  R 
"Alderman"  {EUdion\  •'  Bailiff**  {Election),  61 4.  R.  e.  Eye  (Bailiffs),  2  D.  &  R.  172 ; 
<«  Bttrgeee"  (Election),  "Chamberlain^  {^Elec-  1  B.  &  C.  85 ;  4  B.  &  A.  271 ;  Bac  Abr. 
tion)t**Chwrehwarden'*  {Election),*' Corpora-  tit.  "Man,**  (D.)  See  tit.  '*  Alderman** 
Hon   Municipal**  (Jhdiu,  jv.).  "CounciBor**  {Election),  «  Burgess.** 

{Election),  "Guardiane  of  Poor"*  {Election),  {x)  Ante,  p.    12,   13;  4   D.  &   R.  132. 

"Jurate"    {Election),  **  Lectureship**    {Lee-  S.  C.  2  B.  &  C.  587,  M/nti.     Com.  Dig.  tit. 

imrer),     "  Mayor^    {Election),    "Overseers**  *•  Man.**  B.  \,     See  tit.  "  Alderman**  { Elee- 

(Bieetion),  "  PMsh  "  (  Officers,   Election),  tion), "  Burgess**  {Free  Burgess,  Election). 

"  Barish  Ckrk**  {Appointment),  "  Portreeve**  {g)  Ante,  p.  5.     R.  v.  Phippen,  7  A.  &  E. 

{EUeiion),  " Prdfcndarg**  {Election),  "Re-  968.     ^  stat.  9  Anne,  c.  20,  App.     See 

eorder**    {Ebetion),    "  Sexton**    {Election),  tits.  "Alderman**  {Election),  "Capital  Bur- 

n**  {Election),  "  J\fwn  Oerh**  {Elec-  gess**^ {Removal),  "  Mayor,** 

N  2 
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election  of  the  annaal  as  well  as  the  head  officer,  and  all  the  necessary 
constituent  parts  of  a  municipal  corporation  (z).  The  Court  of  B.  R.  has 
also  the  power  of  awarding  a  mandamus  by  virtue  of  the  stat  7  Wm.  4  & 
1  Vict.  c.  78,  s.  26  (a\  (extending  the  provisions  of  stat.  11  Geo.  1,  c.  4, 
which  has  been  held  to  apply  to  the  cases  hereafter  mentioned),  where  there 
has  been  no  election,  or  the  election  was  void ;  but  not  where  the  party  is 
supposed  to  have  forfeited  his  title  for  a  cause  subsequent  to  the  election  (6). 
Thus  the  Court  will  command  a  corporation  to  go  to  an  election  of  a  cor- 
porate officer,  in  the  stead  of  one  against  whom  judgment  of  ouster  has 
been  signed  (c);  or  it  may  grant  the  writ  in  the  first  instance,  without 
waiting  for  such  ouster,  because  the  mandamus  concludes  nothing ;  for  on 
the  trial,  the  validity  of  the  elections  may  be  gone  into  (rf).  So  it  lies  to 
proceed  to  an  election,  where  there  is  a  clause  to  hold  over  (e). 

The  Court  will  also  grant  the  writ  to  proceed  to  an  election,  &c.,  where 
there  has  been  one  defactOy  the  validity  of  which  is  disputed  ;  the  office  not 
being  full  de  facto  of  either  party ;  in  order  that  the  title  of  the  contending 
parties  may  be  tried  on  the  return.  Thus,  where  two  persons  claimed  to 
have  been  legally  elected  to  the  office  of  recorder  of  a  borough,  and  the 
municipal  Court  had  certified  the  election  of  one  of  them  to  the  Secretary 
of  State,  for  the  approbation  of  the  Crown ;  the  Court  of  B.  R.  thought  it 
a  proper  case  for  a  mandamus,  to  command  the  corporation  to  put  the 
corporate  seal  to  a  certificate  of  the  election  of  the  other ;  the  certificate 
being  only  a  step  towards  the  completion  of  the  title,  the  Crown  not  having, 
at  the  time  of  the  motion,  signified  its  approbation  of  him  whose  election  had 
been  certified  (/).  But  the  writ  will,  in  such  cases,  be  granted  only  to  elect 
officers  in  the  stead  of  those  improperly  elected  {g) ;  or  ousted  by  quo 
warranto  (A) ;  and  not  also  to  elect  others  in  the  room  of  those  duly  elected, 

(z)  See  sUt.  App.,  and  sUt.  19  Geo.  2,  (e)  R.  e.   Helston  (Mayor),  Stra.  555. 

c  12,  (L),  App.    R.  o.  Maiden,  Burr.  2132.  Com.  Dig.  tit  "  Man:*  (A.) 

R.  ».  Woodrow,  2  T.  R.  732.    R.  r.  Oxford  (/)  3  Steph.   Com.   682.    R.  v,   York 

(Corp.),  Cas.  t.  Hard.  177,  citing  Bosriney's  (Mayor),  4    T.   R.  699.    R    v.    Oxford 

case.  Stra.  1003.   R.  o.  Bridgenortb,  2  Chit.  (Mayor),  6  A.  &  E.  353.    R.  v.  Leeds 

256.    Scarboroogh's  case,  Stra.  1180.  Com.  (Mayor),  11  A.  &  E.  612.    See  stats.  11 

Big.  tit  "  Afon."  (A.)  (C.  2).     Bac.  Abr.  Geo.  1,  c.  4,  7  Wm.  4  &  1  Vict.  c.  78,  s.  24, 

tit  «Afaii."(D.)    R.  r.  Thetford  (Mayor),  and  19  Geo.  2,  c    12,  (L).  App.    R  v. 

8  East  278.     See  the  titles  of  the  several  Ixmdon  (Mayor),    1    T.  R    146.    R   ». 

municipal  officers  throoghoat  this  series,  and  Leyland,  3  M.  &  S.  184.    R.  v.  Norwich,  1 

also  Stat  6  &  7  Vict.  c.  89,  App.  B.  &  Ad.  310.    Bac  Abr.  tit  «  MaM."*  C. 

(a)  See  stat  App.  R.  o.  St.  Luke's,  2  N.  &  M.  464.    See  tits. 

(6)  R.  V.  Phippen,  7  A.  &  E.  968.   Bac.  ••CftMrcAvardm"  {Admiuum),  '<Cbmdbia»'* 

Abr.  tit  "ilfon."  (D.)  {Eleetitm),'* Mayoi^ {Eketum), 

(c)  R.o.  West  Looe  (Corp.),  Burr.  1386,  (g)  Ante,  p.  10.    R.  v.  St  Pancras,  I  A. 

1387.     R.  e.  Pindar.  8  Mod.  235.     S.  C.  &  E.  80.    See  tit.  •^VeUry'*  {HoUing), 

Stra.  682,625.627.    S.C.Ld.  Raym.  1447.  (A)  R.  v.   Pindar,  8  Mod.  235.    aC 

S.  C.  8  Mod.  332,  where  see  return  of  an  Stra.  582,  625,  627.    S.  C.  Ld.  Raym.  1447. 

ouster.     See  tit  "  Mayors  S.  C.  8  Mod.  332,  334,  where  see  a  return  of 

(rf)  R.  e.  Bridge  water  ( Corp.  )f  3  Doug.  ouster.    R.   ©.  lx)ndon  (Mayor;,  1  Show. 

381;  Sayer,  211;  Burr.  1454;  2  T.   R.  280.    S.  C.  4  Mod.  58 ;  6  Com  Dtjr.^Qiie 

259  ;  4  T.  R.  699 ;  6  East  360.    See  tit  Warranto;'  (C.  5  )    See  oiift^  tit 

«  Peremptory  WriT  ( Effect).  ( EleeHom). 
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although  the  latter  were  elected  at  the  same  titne  with  those  so  improperly 
elected.  Such  writ  will  also  be  granted  after  an  election  de  factOy  if  such 
election  be  merely  coiarable^  and  clearly  void,  and  in  some  cases  notwith- 
standing the  office  may  be  full  de  facto  ;  for  the  words  "  no  election/^  in  the 
Stat.  1 1  Geo.  l,c.  4,  s.  2,  mean  "  no  due  legal  valid  election"  (t) ;  if,  however,  the 
officer  be  actually  sworn  in,  or  if  the  validity  of  the  election  be  merely  doubtful 
or  questionable,  the  Court  may  think  it  proper,  and  direct  that  the  right  of  the 
officer  de  facto  should  be  tried  first  by  a  quo  warranto  information  ;  but  if 
it  be  clear  that  there  has  been  merely  a  colorable,  and  therefore  void 
election ;  the  officer  so  elected,  obtains  no  esteUe  in  the  office,  and  the  Court 
of  B.  R.  will  award  a  writ,  upon  the  above  statutes,  to  go  to  a  new  election, 
and  not  await  any  controversy  about  the  former  one  (j)  ;  notwithstanding, 
as  before  stated,  such  wrongful  officer  may  be  in  possession  (A). 

The  law  upon  this  point  is  shortly  this  :  that  a  mandamus  will  be  granted 
to  elect  or  to  permit  an  exercise  of  office ;  but  not  to  restore,  where  the 
office  is  already  full  (defacto)^  by  what  is  called  a  void  election,  although  the 
office  be  such  that  the  right  to  itcannothe  tried  by  a  ^ruotrafTanto  information ; 
for  in  such  cases  the  Court  will,  if  they  be  satisfied  that  the  election  is  void, 
so  treat  it,  and  issue  a  mandamus  to  proceed  de  novo  (O  ;  notwithstanding 
the  applicant  may  claim  under  the  same  election  with  the  officer  de  facto  (m). 
So  if  two  or  more  applicants  shew  to  the  Court  of  B.  R.  a  colorable  title 
only,  to  offices  not  the  subject  of  a  quo  warranto  information,  such  Court 
will  grant  a  mandamus  to  each  or  all  of  them,  in  order  to  give  them  an 
opportunity  of  litigating  their  rights,  and  will  not  decide  oc^  the  title,  on 
shewing  cause  to  the  rule  nisi  (n).  To  such  writs  a  return  of  a  plenarty  is, 
therefore,  bad  (o).    But  it  has  been  held  to  be  a  good  return  to  such  a  writ, 

(t )  See  such  act«  and  also  ]  d  Geo.  2,  c.  12,  6  East,  356.    Ex  parte  Thatcher,  1  D.  &  R. 

(I.)»  App.    R.  r. Cambridge  (Mayor),  Barr.  426.    R.  o.  Land  Tax  Commissioners,  1  T. 

2008,  per  Ld.  Mansfield,  C.  J.     Borough  of  R.  146.    See  also  R.  v.  Exeter  (Chapter), 

Bossioej's  case,  Stra.  1002.    R.  v.  Carmar-  12  A.  &  E.  627. '  R.  v.  Shepherd,  4  T.  R. 

then  (Mayor),  or  R.  v.  Newsham,  Say.  211.  381.     R.  v.  Davie,  6  A.  &  E.  386 ;  7  A.  & 

R.  V.  Bankes,  Burr.  1454.    R.  o.  Colchester  E.  254,  and  see  cases  1  N.  &  P.  474.   S.  C. 

(Mayor),  4  Doug.  14.    R.  o.   Land  Tax  6  A.  &  E.  349;  3  A.  &  E.  467.    See  tit. 

Commisnoners,  1  T.  R.  149.    Bac.  Abr.  tit.  *<  Mayor*'  {Eleetion), 

'*3faii."(D.)   See  tits.  •*CouneamaM''(Elee»  (m)  Ante,  p.  180;  2  T.  R.  259.     R.  o. 

turn),  -  Ma^  (Election).  Barker,  Buir.  1265.   Com.  Dig.  tit.  "Mw." 

(j)  Case  of  Aberystwith,  Stra.  1157,  and  (B.) 
see  Stra.  1003,  1180.  (n)  R.  o.  Middlesex  (Archdeacon),  3  A. 

(k)  Scarborough's  case,  Stra.  1180.    See  &  E.  616.    R.  v    Birmingham  (Rector),  7 

tiL  **  Ma^  (Eleetion).  A.  &  E.  256.     R.  v.  Lyme  Regis  (Mayor), 

(/)  ^fi<e,  p.  26, 27.     R.  o.  Stoke  Dame-  1   Doug.   80,  84;  6  East.  356.    See   tit. 

ral,  5  A.  ifc  E.  584 ;  2  H.  &  W.  346.    S.  C.  -CftwTA»arrf«i"  (Ekt^Um).    See  po$t,  tite. 

1   N.  &  P.  60,  per  Patteson,  J.,  citing  1  '*AppKeation/*  **  i2t(&." 
East,  79,  nqtrai  Burr.  1454.     S.  C.  1  W.  (o)  Co.  Litt.  344,  b.    R.i?.  Ward,  Fiizg. 

Blac    444,  451 ;  Burr.  2008.      Bossiney's  195.    Boswell's  case,  6  Rep.  48.  b.     R.  v. 

case,  Stra.  1003;  2  T.  R.  259,  and  7  A.  &  Exeter  (Chapter),   12  A.  &  E.  526,  530. 

£.  254,  wpra.  R.  v.  Bedford  Level  (Corp.),  R.  v,  Cambridge  (Mayor^  Burr.  2008.   See 
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that  there  has  been  an  election,  thereby  meaning  a  valid  election  (p).  So 
is  a  return  of  nonfuit  electus  {q). 

But  if  a  candidate  have  been  rejected  or  ousted  of  an  office  by  the  election 
of  another  person  to  that  office,  such  election  not  being  merely  colorable^ 
but  prima  facie  good  or  even  doubtful^  and  the  right  to  such  office  can  be 
tried  by  an  information  in  the  nature  of  a  quo  warranto^  he  must  take  such 
remedy  against  the  party  holding  the  office  de  factor  for  in  such  a  case,  a 
mandamus  will  not  be  granted,  it  not  bebg  the  proper  process  for  ousting  an 
usurper  (r).  For  the  writ  as  before  stated  is  not  grantable  where  there  b 
another  specific  legal  remedy  by  quo  warranto  information  {$),  So,  that  to  a 
mandamus  founded  upon  such  facts,  a  return  of  a  pUnarty  is  good  (^). 

Where  the  mandamus  is  sought  for  to  fill  up  an  office,  on  the  ground  that 
the  election  to  it  is  a  nullity,  such  nullity  must  be  very  clearly  made  oat(ii). 
Thus  where  it  appeared  by  affidavit,  that  one  of  two  candidates  for  an  office 
had  a  majority  only  by  means  of  illegal  votes,  the  Court  granted  the  writ  to 
admit  and  swear  the  other  who  appeared  upon  the  affidavits  to  have  the 
greater  number  of  legal  votes,  and  this  although  the  former  was  admitted 
and  sworn  into  the  office,  there  being  no  other  specific,  or  at  least  no  other 
such  convenient  mode  of  trying  the  right  (y). 

But  where  an  office  is  full  by  the  appointment  of  the  person  who  prima 
Jadej  or  ordinarily  has  the  right  of  appointment,  and  where  there  are  means  of 
trying  the  title  by  action,  as  by  refusing  to  pay  the  fees,  &c.,  the  Court  will 
not  grant  a  mandamus  against  the  party  filling  the  office  in  order  to  try  the 
title,  especially  where  it  is  doubtful,  whether  or  not  ^n  information  in  the 
nature  of  a  quo  warranto  will  lie  for  the  usurpation  of  such  office  (to).  So^ 
that  the  prosecutor  must  make  out  a  very  strong  claim  before  the  Court  will 
grant  a  mandamus  in  such  case  {x).    But  if  the  office  be  full  by  an  appoint- 

R.  V.  Bedford  Level,  6  East,  356.    R.  v.  St.  (Major),  I  M.  &  &  101.     R.  v.  Attwood,  4 

Pancras,  1  A.  &  E.  80.     R.  o.  Birmingham  B.  &  Ad.  482,  and  cases  there  cited.    R.  v. 

(Rector),?  A.  &  E.  258.     And  see  R.  v,  Exeter  (Chapter),  12  A.  &  E.  526,  530. 

Shepherd,  4  T.  R.  381.    See  jooif,  tit  **  iie-  R.  v.  Williams,  Say.   140;  Bac  Abr.  tit 

<«nf."  "  Manr  (C.)     See  tits.  "Coicuctltor^  {Eke- 

(p)  R.  V.  Williams,  Say.  140.  Hon),  "  Mayor'*  ( Eleetttm). 

(q)  AnU,  p.  72.    R.  v.  Ward,  Pitzg.  195.  («)  AtUe,  p.  26, 27.    R.  v.  Bedfbrd  Level, 

(r)  Ante,  p.  26,  27.   R.  v.  Stoke  Damerel,  6  East,  358;  3  A.  &  E.  460,  473, 


5  A.  &  £.  589.  S.  C.  1  N.  &  P.  56.  R.  v.  R.  v.  Chester  (Ep.),  1  T.  R.  396. 
Oxford  (Mayor),  1  N.  &  P.  474.  S.  C.  6  (0  Co-  Litt  344b. ;  6  Rep.  48  h.  R.v. 
A.  &  E.  349.  R.  V.  Davie,  6  A.  &  E.  386.  Bankes,  H.,  4  Geo.  3,  Bnrr.  1452 ;  12  A.  & 
Ex  parte  Thatcher,  1  D.  &  R.  426.  R.  o.  E.  526,  530,  nqpra ;  Oim.  Dig.  tit  **  AfoR." 
Beedle,  3  A.  &  E.  467,  confirming  R.  o.  (B.)  As  to  what  is  a  p2eiiar(y,  see  1 1  A.  &  E. 
York  (Mayor;,  4  T.  R.  699.    R.  o.  Golches-  512.    See  anto,  p.  181,  n.  (o). 

ter  (Mayor),  2  T.  R.  259.    R.  v.  Bedford  («)  6  A.  &  E.  386,  aupra. 

(Corp. ),  1  East,   79.    R.  o.  Bedford  Level,  (o)  Ante,  p.  18 ;  6  Eut,  3S6i  sifwtf;  2 

6  East,  356.    R.  v.  Birmingham  (Rector),  Smith,  535.    See  potf,  tit  "  vl/plMoHW* 

7  A.  &  E.  255.    Bossiney's  case,  Stra.  1003.  (w)  AnU,  p.  20,  24,  26.  27.    R.  v.  Stoke 
R.  V.  Bankes,  Burr.  1454.   S.  C.  1  W.  Blac.  Damerel  (Minister),  I  N.  &  P.  66.    S.  C 
444.  451 ,  where  see  form  of  rule.  R.  v.  Cam.  6  A.  &  E.  584.    S.  O.  2  Ear.  &  W.  346. 
bridge  (Mayor),  Burr.  2008.    R.  v,  Chester  («)  1  N.  &P.  58.   See  tit  '•  AppUeattoHJ'* 
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ment  clearly  made  without  any  aothority,  the  writ  will  be  granted,  though 
generally  a  plenaity  is  an  objection  to  such  a  proceeding  (y). 

So  the  Court  will  refuse  such  a  writ  when  applied  for,  in  order  to  raise  a 
question  against  usage,  as  whether  the  election  of  certain  municipal  officers 
ought  or  ought  not  to  be  annual ;  although,  such  usage  be  clearly  contrary 
to  the  words  of  the  charter,  if  there  be  another  remedy  open  to  the  applicants 
or  where  the  words  or  construction  of  such  charter,  are  in  any  degree  doubtful. 
Thus  where  a  charter  of  incorporation  of  Hen.  7,  granted  to  the  citizens  and 
commonalty  in  these  words,  <*  volumus  eUam  damns  et  concedimus  pro  nobis 
ei  heredUms  nostris^  praefatis  chUms  et  cammunkati  heredUms  et  succes* 
soribus  suis:  quod  ipsi  et  successores  sui  in  perpetuum  sinouus  annis 
succESSivis  viginti  quartuor  concives  civitatis  prctdictte  in  aldermannoSf 
nee  non  quadraginta  aUos  cives  ejusdem  civitatis  pro  communi  consilio 
civitatis  iUku  ^Ugerefacere  et  creare  fossint."  It  appeared  that  in  1693, 
and  the  two  following  years,  successive  Sections  of  the  forty  common  council- 
men  had  been  made  ;  since  which  time  the  usage  had  been  not  to  elect  the 
aldermen  or  common  conncilmen  annually  (z) ;  the  Court  refused  a  writ  of 
mandamus,  which  was^  applied  for  in  order  to  raise  a  question  against  such 
usage. 

So,  if  a  peremptory  writ  be  granted  for  one,  there  can  be  no  mandamus  for 
another  until  the  right  of  election  has  been  tried,  upon  the  pretence  that  the 
latter  was  well  elected  and  the  former  mandamus  gained  by  artifice  (a). 

Where  an  election  is  incomplete,  or  irregularly  conducted,  the  writ  lies  to 
command  an  entry  of  an  adjournment  of  an  election  meeting,  and  to  proceed 
to  complete  the  election  (6).  But  the  Court  will  not  grant  a  mandamus  to 
summon  the  individual  persons  who  were  summoned  for  a  jury  on  a  former 
day  to  proceed  to  election  (c).  So,  the  writ  also  lies  to  command  municipal 
officers  to  proceed  in  a  scrutiny  of  the  poll  in  the  election  of  their  corporate 
members  (d). 

There  is  no  precedent,  in  the  case  of  an  election,  of  a  mandamus  having 
been  granted  to  command  a  returning  officer  to  make  a  new  return  (e). 

.    Notice  of  Application,  ^c. — By  stat.  6  &  7  Vict.  c.  89,  s.  5,  ten 

days'  notice  in  writing  should  be  given  ^of  the  intended  application  (/)  to 
the  Court  for  a  writ  to  proceed  to  the  election  of  any  corporate  officer  of  a 

(y)  Ante,  p.  181,  n.  (o) ;  5  A.  &  E.  586,  M.  464.    See  tit.  ''Vetiry/* 
^upras   R-  o.  Colchester  (Mayor),  2  T.  R.  (c>  R.  o.  Bankes,  Burr.  1453.    S.  C.  1 

259,  and  see  R.  9.  Bedford  Leyel,  6  East,  536.  W.  Blac.  452;  Com.  Dig.  tit.  •'Mm.'*  (B.) 

(2)    Ante,   p.    18—27.    R.    v.    Chester  See  tit.  *'Jicfy.'* 
(Mayor),  1  M.  &  S.  101.    R.  v.  Attwood,  {d)  R.  o.  Everet, Cas.  temp.  Hard.  261. 

4  B.  &  Ad.  482,  483,  495.    R.  0.  Salway,  (e)  R.  «.  Heathcote,  10  Mod.  49,  54.  But 

9  a  &  C.  432,  435;  Stra.  1180.     See  tits.  see  tit.  ** Alderman'*  iEkctimi). 
**  Cuitom,**  **  Manor  '*(  Cuttom,  License),  See  (/)  See  stat.  App.    In  cases  of  the  elec- 

poat,  tit.  **  AppKeaiion."  tion  to  corporate  offices,  it  is  well  to  follow 

(a)  2  Jon.  215 ;  Com.  Dig.  tit.  *'  Man.**  that  statute  strictly.    As  to  Ireland,  see  stats. 

(B.)     See  post,  tits.  "Wrif  {Concurrent),  19  Geo.  2,  c.  12(1.);  9  &  10  Vict.  c.  113 

Writ.**  (I.),  n.  (a).     See  post,   tit   *' AppUcation'* 


(h)  R.  e.  St.  Lukes'  (Vestrymen),  2  N.  &      {Notice), 
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borough  in  England  or  Wales.  A  burgess  has  been  held  not  to  be  a  cor- 
porate officer  within  the  above  statute  (g). 

.     Affidavits  and  statement  of  grounds  of  tnotion^  see  Requirements 

of  Stat.  6  &  7  Vict.  c.  89,  App. 

.    Application ;  Priority  of  Motion.  Where  a  defendant  is  ousted  on  a 

quo  warranto,  the  prosecutor  of  such  information  is  entitled  to  priority  of 
motion  for  a  mandamus  for  a  new  election,  if  he  apply  within  a  reasonable  time^ 
if  he  do  not  do  so,  then,  and  not  before,  the  defendant  is  entitled  to  move  for 
it  {h) ;  if,  however,  the  prosecutor  be  quite  prepared  to  move,  and  only  stay  till 
his  judgment  of  ouster  be  signed,  he  does  not  thereby  lose  his  priority  of 
motion,  nor  if  another  person,  in  order  to  get  priority,  employ  a  counsel,  who 
has  pre-audience  of  the  prosecutor's  counsel  (t). 

The  Court  of  6.  R.  will  not,  either  in  municipal  or  in  such  parish,  on  a 
motion  for  a  mandamus  to  elect,  &c.,  investigate  the  title  of  electors,  who  have 
for  some  time  exercised  their  offict,  especially  when  objections  are  taken 
to  the  title  of  each  individual  {j). 

Since  the  stat.  1 1  Geo.  1,  c.  4,  for  obliging  municipal  corporations  to  elect 
officers,  it  has  been  held,  that  the  Court  of  B.  R.  has  a  discretionary  power  to 
refuse  a  writ  for  that  purpose,  and  that  it  will  first  receive  information  as  to 
the  election,  and  if  dissatisfied  about  the  right,  will  send  the  parties  to  try  it 
on  a  quo  warranto  information  {k). 

In  all  cases  within  the  stat.  6  &  7  Vict.  c.  89,  which  applies  to  the  election 
of  municipal  officers,  it  is  enacted,  that  the  defendant  may  shew  cause  in  the 
first  instance  against  such  application,  and  if  no  sufficient  cause  be  shewn, 
that  it  shall  be  lawful  for  the  Court  of  B.  R.  on  proof  of  due  service  of  such 
notice  and  statement,  and  of  the  delivery  of  a  copy  of  the  affidavits,  to  make 
the  rule  for  such  mandamus  absolute,  if  the  said  Court  shall  think  fit,  in  the 
first  instance  (/). 

.     Rule. — As  to  the  rule  in  cases  of  the  election  of  municipal  officers, 

it  is  by  stat.  6  &  7  Vict.  c.  89,  (m)  enacted,  that  the  Court  may,  if  it  shall  so 
think  fit,  make  the  rule  for  such  mandamus  absolute  in  the  first  instance* 
or  direct  that  any  writ  of  mandamus  thereby  ordered  to  be  issued,  shall  be 
peremptory  in  the  first  instance. 

If  the  Court  have  proposed  to  try  an  election  by  a  feigned  issue,  or 
to  proceed  to  a  new  election,  and  if  one  party  refuse  it,  the  Court  will 
insert  such  refusal  in  the  rule,  that  it  may  appear  authentically  to  the  jury 
on  the  trial  (n).     The  rule  to  elect  should  be  *'  to  proceed  to  an  election  and 

ig)  Re  Milner.  13  L.  J.,  N.  S,  M.  C.  456.    Seo  po9t^  tit.  '*  ApplieatioM,'*    As  to 

186.     See  tit.  **  Burgegs."*  Municipal  Elections,  see  stat.  I  Vict  c.  78, 

(A)  R.  «.  Mc  Kay,  4  B.  &  C.  658.    R.  v.  s.  1,  App. 

West  I.ooe  (Corp.),  Burr.    1386.     R.    v.  (A)  Ante,  p.  13—15,  26,27.    R.  v.  Tm- 

Wigan  (Corp.),  Burr.  782,    See  pott,  tit.  tagel  (Mayor ),Stra.  1003, 1157;  Andr. 380; 

"  Applieation''  (  Motion).  Bac.  Abr.  tit.  "  Afcw."  (E. ) 

(t)  See  note  (A),  snpra,  (I)  See  stat.  App. 

0')  R.  V.  Dolgelly  Union,  8  A.  &  £.  561.  (m)  See  sUt.  App. 

S.  C.  3  N.  &  P.  542.     In  re  Aston  Union,  (n)  R.  v.  Barker,  Burr.  1265;  Com.  Dig. 

6  A.  &  E.  784.     R.  v  Ramsden,  3  A.  fit  E.  tit.  "  Man. "  ( A. ).    See  tit.  "  Feigned  Itmt.' 
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Dot  to  elect  a  particular  person"  {o).  The  Court  will  not  order  a  day  for  the 
election  to  be  inserted  in  thte  rule,  but  will  leave  that  to  the  proper  officer  (p)* 

.     fVrit^  Form  of, — The  writ,  in  form,  is  to  proceed  to  an  election 

to  the  office  generally,  and  not  to  elect  a  particular  person  (q);  for  the 
Court  of  B.  R.  has  no  power  to  command  the  election  of  a  particular  person, 
unless  such  person  be  by  act  of  Parliament  or  otherwise  specially  named  as 
the  person  to  be  elected  (r). 

The  Court  will  not  fix  the  day  for  the  election,  in  order  that  it  may  be 
inserted  in  the  writ  («)  ;  for  the  Court  will  leave  that  for  the  proper  officer, 
and  if  he  do  wrong,  application  should  be  made  to  the  Cpurt  {t). 

].     4th.  Admission. — The  writ  lies  to  command  admission  to  the 

exercise  of  the  duties  of  an  office  if  the  applicant  be  duly  entitled  (u) ;  as 
to  the  office  of  a  common  councilman,  &c.  (v).  But  if  there  be  a  custom 
that  no  person  shall  be  elected  to  or  serve  an  office  for  more  than  two  years 
successively,  the  Court  will  not  grant  a  mandamus  to  admit  a  person  who 
has  been  elected  to  serve  for  a  third  or  fourth  year  (to).  So  where  there  is 
an  ascertained  defect  in  the  title  of  him  who  applies  for  admission  to  an 
office,  the  Court  will  not  admit  him,  for  he  may  be  ousted  immediately  (x). 

But  the  writ  will  be  granted,  although  the  applicant  may  have  never  had 
possession  of  his  office  ;  for  if  he  have  had  possession,  and  be  ousted,  then  the 
writ  must  be  '^  to  restore,  &c."  (y).  It  is  not,  however,  a  ground  for  refusing 
a  mandamus  to  admit  a  party  to  an  office  to  which  he  has  been  elected,  that 
to  a  similar  mandamus,  granted  in  respect  of  a  former  election  of  the  same 
party,  a  return  was  made  shewing  an  excuse,  valid  in  point  of  law,  for  not 
admitting  him,  for  he  may  have  gained  a  qualification  subsequently  (z). 
Nor  is  it  a  good  return  to  such  a  writ  that  the  office  is  full,  for  a  mandamus 
gives  no  right,  but  only  a  possession,  in  order  to  try  the  right  (a).  But  it 
is  a  good  return  that  the  prosecutor  has  refused  to  be  admitted  (b). 

(o)  Shottleworth  v,  London  (City),  2  BuIb.  See  tit  •<  Ciuiom.» 
122 ;  2  Roll  456 ;  Com.  Dig.  tit  "Man.'*  C.  (x)  Ante,  p.  27,  28;  3  B.  &  Ad.  264 ;    1 

.  2.    Qeepost,  tit  '<  Writ**  {Mandatory  Oanse).  T.  R.  423,  npra.    See  tit  **  Burgeu''  (Ad- 

(p)  Ante.  p.  38,  n.  (o).  miuion,  {rc>) 

iq)  2Bul8t.  122;  2  Boll.  456.    See  pott,  (p)  ^nte,  p.80.    R.  v.  St  John's  Coll., 

tit.  '*  Wnt"  (Form).  Comb.  238.    S.  C.  Holt,  437.   8.  C.  4  Mod. 

(r)  Roll  Ahr.  ^t.  "  SeHitutton/*  5.    See  368;  Anco.  Sti.  299 ;  Com.  Dig.  tit  "^an." 

^tB."ActofParKament,"-Chtirehtaarden$,"  (A.)    See  infra,   **  Bettoration,"  and  tits. 

(«)  Ante,  p.  38.  n.(p).    Borough  of  Eve-  "Alderman"  (Admistion).  "Burgess'*  {Ad- 

sham's  cue,  Stra.  949 ;  Anon.  2  Barn.  236 ;  mission),  *•  Churehwarden"  (Admission). 
Com.  Dig.  tit '« Mm."  C.  2.  (z)  AnU,    p.    27,    28.     R.   v.    London 

(0  R.  V.  Bridgenorth  (Mayor),  2  Chit.  (Mayor),  1  N.  &  M.  286.    S.  C.  3  B.  8c  Ad. 

256.    See  tit "  Burgess.**  255.    See  post,  p.  188,  n.  (*). 

(«)  Ants,  p.  12,  27, 28.    R.  o.  Gloucester  (a)  Ante,  p.  181.    R.  v.  Ward,  Stra.  893. 

(Ep.),  2  B.  &  Ad.  .168.    R.  r.  Dolgelly  R.  v.  Ely  (Ep.),  1  W.  Blac.  67.    S.  C.  1 

(Union),  8  A.  &  £.  562.  Wils.  266.    See  stqmi,  "  Election,*'   as  to 

(o)  R.  V.  Dublin  (Dean),  Stra.  539,  per  difference  between  offices  which  are  and  are 

Eyre,  J.     And  see  the  several  titles  through-  not  the  subjects  of  quo  warranto.    See  post, 

out  this  work,  and  supra,  p.  179,  n.  («).  tit  ••  Peremptory  Writ**  ( Effect). 

(v)  ^iUe,p.27,28.  R.0.  London  (Mayor),         (b)  R.  v.  Jorden,  9  Geo.  2,  Bolt  N.  P. 

1  T.  R.  423;  Com.  Dig.  tit  "  Man.**  (B.)  201.    Seepost,  192,  n.  (/),  (^). 
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.     AppUcation, — The  Court  will  more  readily  grant  an  applicatioa 

to  admit  than  one  to  restore.  The  former  is  conceded  in  most  cases,  in 
order  to  enable  the  applicant  to  try  his  right,  without  which  he  would  be 
deprived  of  all  legul  remedy  (c).  The  applicant  must,  however,  make  out  a 
primd  facie  right  to  the  office,  the  nature  of  which  must  be  shewn  {ce) ;  and 
shew  at  least  that  he  has  complied  with  all  the  forms  necessary  to  constitute 
that  right  (d).  Thus  a  mere  statement  by  applicant  that  he  supposes  he 
was  elected  for  life,  is  not  sufficient ;  he  must  shew  the  grounds  for  it  (e), 

.     Affidavits. — The  Court  will  not  grant  a  mandamus  to  admit  to  an 

office  not  known  to  the  lawy  unless  the  nature  of  it  be  specially  stated,  in 
order  that  the  Court  may  see  that  it  b  such  an  one  for  which  the  writ 
lies  (y).  And  it  is  not  sufficient  that  the  affidavit  positively  states  that  the 
office  is  a  public  one,  for  it  should  proceed  to  show  how  it  is  so,  by  specifi- 
cally alleging  the  nature  of  the  duties  {jg)\  but  although  some  of  the 
circumstances  stated  may  seem  to  shew  the  office  to  be  a  private  one,  yet,  if 
the  affidavits  which  state  it  to  be  a  public  one  are  not  denied,  the  Court 
will  and  ought  to  grant  the  writ,  as  they  will  be  better  able  to  judge  of  the 
matter  on  the  return  (A). 

The  affidavits  must  dso  positively  shew  the  fact  of  election  (i).  Thus  in 
a  case  where  it  was  merely  alleged  that  he  (the  prosecutor)  had  been  it^ormed 
that  he  had  been  elected^  the  Court  refused  the  rule ;  but  ultimately,  there 
being  an  affidavit  of  an  application  and  refusal  to  allow  inspection  of  the 
Court  books,  granted  the  rule  (j). 

.     Rule. — The  rule  for  a  writ  to  admit,  will,  in  case  the  right 

appear  plain,  be  granted  absolute  in  the  first  instance  {k), 

.     Writ^  Form  of. — The  office  must  be  properly  described  in  the 

writ,  or  the  variance  will  be  fatal  (/). 

.     Returns;  Traverses. — The  return  may  traverse  all  or  any  of  the 

traversable  allegations  contained  in  the  writ. 

.     Incapax ;  Not  Qualified^  S^c. — But  it  has  been  held  not  to  be  a 

good  return  to  state  that  the  defendant  was  <'  incapable  **  of  being,  or  *^  not 
qualified^  to  be  elected;  for  the  proper  way  to  try  such  points  is  by  an 
information  in  the  nature  of  a  quo  warranto  (m). 

(c)  R.  V.  Jotham,  3  T.  R.  578 ;  1 W.  BUc.  (A )  AnU,  p.  173.  R.  o.  London  (Mayor).  2 

26,  n.  (o),  2nd  tfdit. ;  Com.  Dig.  tit  *'3fai»."  T.  R.  1 82,  n.  (6).  R.  v.  Dr.  Ward,  Fitig.  123. 
(A.)     Infra,  **  RutoraiUm^**  and  poff,  tit  (i)  Bull.  N.  P.  200.    R.   o.  Harewood, 

"  AppHcatUm.'*  2  East,  177,  and  sec  2  Mod.  316 ;  Bac  Abr. 

(ce)  Anon.,  6   Mod.   316.    See   tupra^  tit  *<  Afaii."(C.) 
••£&clM».-    ^ii<«,p.27,28.  0)  Ami€,  p.  118,  n.  (e);  3  T.  R.  678. 

id)  Ante,  p.  27,  28;  3  T.  R.  575 ;  3  R  R.  «.  Vtntnen'  Company,  Bull.  N.  P.  200. 

&  Ad.  264,  nqtra.  See  tit  pott,  «  A^ppScaiiom''  (4jjfdamiB). 

(a)  3  T.  R.  57B,  nq»ra.  (A)  Bull   N.   P.   See  Mayor  of  Traro, 

(/)  ^Nle,  p.  174.  Anon.,  6  Mod.  316,  and  M.  1816;  2  Chit  257.     R.  a.    Coventry 

dted  in  R.  v.  London  (Mayor  of),  2  T.  R.  (Mayor),  3  Doug.  236.    SeepotC, «  fidb." 
179;  3  B.  &  Ad.  264;  4  Com.  Dig.  209.  (0  Ant€,p.  175.    R.9.  Ipswich  (BaiU&), 

Schriven  and  Turner's  case,  Stra.  832;  Bac  2  Salk.  434.    R.  v.  Dartmouth  (liayor), 

Abr.  tit  *•  Man.**  (C.)  3  Salk.  229.     See  tit  <«  AMurton*^  iEigkt 

ig)  Anon.,  1  Bam.  153.     See  tit  "  A»h~  Men  of).     Seepoi<;tit  **WrUr{,Form  of), 
tnaion"  {Eight  Mtn  (/).  (m)  R.  o.  Doncaster,  Say.  40 ;  Bac.  Abr 
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.    Non  FuU  Ekctus.'-lt  has  been  held,  that  to  a  mandamus  to 

admit  to  an  office,  containing  a  suggestion  of  due  election,  a  traverse  of 
such  suggestion,  iff  a  good  and  sufficient  answer,  and  a  proper  way  of  putting 
in  issue  the  title  of  the  applicant ;  for  it  may  be  that  the  application  for  the 
mandamus  is  made  by  a  perfect  stranger,  and  there  must  be  some  general 
way  of  traversing  the  title  he  sets  up  (n).  And  such  a  traverse  is  good, 
notwithstanding  it  does  not  shew  wherein  an  election,  if  one  were  had,  was 
rendered  void,  &c.  (o). 

.    CondUhn  Precedent;  OcUhs. — So  if  the  taking  of  certain  statutory 

oaihs  are  a  condition  precedent  to  admission,  the  omission  so  to  do  will  form 
a  good  return ;  but  li  return  which  merely  stated  that  the  prosecutor  had  not 
taken  the  oaths  before  a  mayor  according  to  stat.  13  Car.  2,  c.  1,  was  held 
to  be  bad  for  uncertainty,  as  he  might  have  taken  them  before  two  justices : 
but  as  to  an  officer  who  is  bound  to  take  the  oaths,  it  is  no  excuse  that  they 
were  not  tendered  to  him  (p). 

By  the  subsequent  statute,  1  Wm.  &  M.  sess.  1,  c.  8,  every  person 
having  an  office  was  bound  to  take  certain  oaths  (q).  It  has,  however, 
been  held  under  such  last  mentioned  statute,  that  a  judgment  given 
against  a  city,  **  that  the  liberties  thereof  be  seized  into  the  King's  hands," 
neither  dissolved  the  corporation,  nor  amoved  the  members  thereof  from  their 
corporate  offices ;.  and  therefore,  if  an  alderman  of  the  city,  after  such  statute, 
(which  enacts,  *<  that  if  any  person  now  having  any  office,  shall  neglect  to  take 
the  oaths  therein  prescribed,  before'the  first  of  August  next  ensuiog,  or  sooner 
if  required  by  the  Privy  Council,  the  said  office  shall  be  void,")  neglected  to 
take  the  said  oaths  within  the  time  mentioned,  it  was  a  forfeiture  of  his  office, 
to  which  he  was  not  restored  by  the  stat.  of  2  Wm.  k  M.  st.  1,  c.  8,  s.  7,  (which 
enacts,  **  that  all  officers  of  the  said  city  who  rightly  held  any  office  therein 
at  the  time  the  said  judgment  was  given,  shall  be  confirmed  in,  and  have 
and  enjoy  the  same  as  fully  as  they  held  them  at  the  time  the  said  judgment 
was  given,  except  such  as  have  been  removed  for  any  just  cause")  (r).    So, 


tit.  •*Manr  (I.)    These  returns  apply  to  L.  J.,  N.  S.  13,  Q.  B.;    Bac    Abr.   tit. 

those  offices  only  a  right  to  which  cannot  be  "Man,**  (G.)     See    tit.    <*  C^urekwarden** 

tried  hy  quo  warranto.  See  nqfrOj**  Election,"  (Swearing  in,   Retunh    7Vaper«e,  Nonfat 

and  infra,  *' Restoration**  (Return),     See  tit.  Eleeiui). 
**  Churchwarden**  (Swearing  in,  Inetqwr).  (o)  R.  v.  Tork  (Sheriff),  2  Show.  154  ; 

(«)  Cas.  t.  Hard.  130,  n.  ( 1;.     R.  v.  Dr.  Pitzg  196.     See  poet.  tit.  "  Return,** 
Harris,  I  W.  Blac  430.    8.  C.  Burr.  1420,  (  p)  R.  v.  Slatford.  5  Mod.  316.    S.  C.  2 

1422.    R.  p.  Harwood,  Ld.  Raym.  1405,  Jones,  121.  S.  C.  2  Salk.  428     S.C.  Comb, 

orermling  R.  v.  Sympson,  M.,  II  Geo.  1.  419.  S.C.  Holt,  438  ;  1  Hawk.  P.  C.  ch.  8, 

R.  o.  Dr.  Ward,  1  Bam.  381,  412;  Fitig.  a.  1.     R.  c^  Sanchar,  2  Show.  66,  n.  (a); 

195.     R.  V.  Twitty,  2   Salk.   433.    R.  ».  Com.  Dig.  tit.  «iJ>w«c*Me"  (F.  29).   See  tH. 

York  ( Mayor),  5  T.  R.  66, 72.    R.  •.  Com-  "  CoBege**  (  Oathe).    See  poet,  tit.  "  Return/* 
wall  (Mayor),  11  Mod.  174.   R.  v.  Guise,  (9)  R.  v,  Ezon  (Mayor),  1  Show.  258. 

3  Salk.  88.    S.  C.  6  Mod.  189.     S.  C.  Ld.  R.  v.  liOndon(City),  1  Show.  240. 
Raym.  1008.  R.  ».  Dover  (Mayor),  16  L.  J.,  (r)  Smith's  case,  4  Mod.   53.    S.  C,    1 

N.  8.,  101,  M.  C.    R.   V.   New  Windsor  Show.  263,  274.   S.  C.  Carth.  217.    a  C. 

(Mayor),  14  L.  J.,  N.  S.,  319,  Q.  B.     R.  v.  Skin.  293.  310.  S.  C.  Holt.  168,  310.  S.  C. 

Harwich  (Mayor),  8  A.  &  E.  919.    S.  C.  8  12  Mod.  17.  See  tit.  "Oort*." 
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that  if  any  officer  omitted  to  take  them,  and  subscribe  the  declaration 
at  the  time  of  his  taking  the  oath  of  office,  his  election  to  such  office 
became  absolutely  void,  although  the  oaths  or  declaration  were  not  tendered 
to  him,  therefore,  an  omission  to  do  so,  constituted  a  good  return  («). 

But  now  by  stat.  5  Geo.  1,  c.  6,  it  is  enacted,  that  all  persons  required  to 
take  such  oath  or  subscribe  such  declaration,  shall  be  confirmed  in  their  res- 
pective offices,  and  be  free  from  all  incapacities  and  penalties,  and  none  of 
their  acts  be  questioned,  notwithstanding  their  omission  to  take  such  oaths 
or  subscribe  the  declarations,  &c.,  nor  shall  they  be  amoved  by  the  corpo- 
ration, or  otherwise  prosecuted  for  having  omitted  to  take  the  Sacrament 
within  one  year  next  before  their  election,  unless  such  removal  or  prosecution 
be  commenced  within  six  months  after  the  election,  and  therefore,  if  neither 
removal  nor  prosecution  take  place  within  the  time  limited,  the  election 
becomes  absolute  and  unavoidable  (t). 

Subsequent  statutes  have  in  some  cases  mitigated  the  penalties  on 
omission  to  take  the  oaths,  and  in  other  cases  abolished  them  altogether. 

]•    6th.  Swearing  in. — The  writ  lies  also  to  command  the  swearing 

in  to  an  office  (tf),  if  the  prosecutor  be  duly  entitled  to  be  sworn*  in. 
Thus,  if  an  officer  attend  a  magistrate  to  be  sworn,  and  he  be  refused ;  the 
writ  will  be  granted,  because  if  the  law  were  otherwise,  it  would  be  in  the 
power  of  the  magistrate  to  elude  the  act  (t;),  and  the  writ  will  be  granted 
notwithstanding  the  officer  may  execute  his  office  before  he  is  sworn  {to). 

But  such  a  mandamus  will  not  be  granted  to  one,  who  has  had  judgment 
on  an  information  in  the  nature  of  -a  qtio  warranto  against  him,  for  an 
usurpation,  unless  he  claim  under  a  subsequent  election  or  title>  for  the 
Court  will  not  assist  him  who  has  no  right  {x), 

.    Bule. — The  rule  for  a  writ  to  swear  in,  &c.,  will,  in  case  the  right 

appear  plain,  be  granted  absolute  in  the  first  instance  (^),  and  if  the  officer  be 
municipal,  as  a  corporator,  the  rule  for  the  writ  will  be  granted  as  of 
course  (z). 

.     Returns^  non  fuit  ekctus, — To  such  a  writ,  a  return   that  the 


(«)  R.   «.  Sanchar,  2  Show.  66.    R.  v,  under  mandamus  must  be  sworn  in,  tee  R. «. 

Morpeth  (Bailiff),  Stra.  58.    See  Jones's  Blalden,  Burr.  2131. 
Rep.  2  Jones,  121.     R.  v.  Thatcher,  Trem.  (i>)  R.  v.  Oxon  (Mayor),  2  Salk.  429. 

617—523 ;  4  Mod.  34,  h.  (h),  and  see  staU.  S.  C.  Comb.  419. 

1  W.  &  M.  s.  1,  e.  8,  s.  6,  and  2  W.  &  M.  (v)  See  tits.  •* Outrehwardmir  (Swwimf 

c  8,  s.  12,  iupra,  p.  1 87.  in),    **  Ma^or**  (  Swearimff  m). 

(0  Crawford  v.  Powell,  Burr.  1013.  &  C  (x)  See  ntpra,  "  Admiatum.'*  R.  e.  Heak, 

V  W.  Blac.  229.    See  also  R.  o.  Monday,  Stra.  625.     S.  C.  Ld.  Raym.  1447 ;  3  Bro. 

Cowp.  539 ;  25  Car.  2,  c.  2 ;  1  Geo.  1,  st.  2,  P.  C.  178.  Vide  Cowp.  509;  2  East,  78; 

e.  13;  11  Geo.  1,  c.  4,  s.  4,  and  31  Geo.  3,  Com.  Dig.  tit  "  Man.**  (B.). 
c  32,  8.  18.    R.  V.  Sanchar,  2  Show.  68,         (y)  Bull.    N.   P.    199.     See  Mayor  of 

n.  (a),  3rd  edit  Truro,    M.    1816;    2  Chit    257.    R.  v. 

(»)  R.  p.  Maidstone  (Corp.),  1  Keb.  733.  Coventry  (Mayor),  3  Doug.  236. 
R.  «.  Birmingham  (Rector),  7  A.  &  E.  256,  («)  4  T.  R.  700.   The  affidavits  must  shew 

and  notes  (a)  and  (6).    Also  see  the  seTeral  an  election,  Bull  N.  P.  200.  R.  e.  Uarewood, 

tiUes  throughout  the  worlt,  and  si^pra,  p.  179,  2  East,  177 ;  2  Mod,  31&    See  pod,  tits, 

n.  («).    As  to  before  whom  a  party  elected  •*  Apptication,**  <«/2a/e.*' 
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prosecutor  ''was  not  elected**  is  good  (a),  without  shewing  wherein  the 
election,  if  one  were  had,  was  rendered  void,  &c.  (b), 

J£  two  sue  out  a  mandamus,  in  a  case  in  which  one  only  can  be  duly 
elected,  the  defendant  may  return  the  special  matter,  for  he  cannot  tell 
which  to  swear  in  (c). 

.   Enforcing  ThiHes. — The  writ  lies  to  command  an  elected  officer  to 

discharge  all  the  duties  belonging  or  annexed  to  the  office  (d) ;  notwith- 
standing he  may  be  liable  to  a  penalty  for  neglect  (e).  So,  although  such 
officer  be  bound  by  an  oath  to  execute  his  office  duly  (/). 

So^  the  writ  lies  to  command  an  elected  corporate  officer  to  take  upon 
himself  the  duties  of  his  office,  although  he  may  have  paid  a  fine  imposed  by  a 
bye-law,  for  refusing  to  accept  it,  if  such  fine  do  not  operate  as  an  exemption 
or  discharge  from  the  duties,  &c.  (^). 

So,  if  persons  find  themselves  injured  by  the  non*residence  of  a  municipal 
corporator,  and  the  corporation  refuse  to  interfere  and  to  do  their  duty,  such 
persons  may  apply  to  the  Court  of  B.  R.  for  a  mandamus,  directed  to  such  a 
corporation,  to  enforce  a  performance  of  their  duty  (A),  and  the  applicant  is 
entitled  to  the  writ  in  such  a  case  ex  debUojtutUue  (t). 

The  writ  will  not,  however,  be  granted  on  a  suggestion,  that  the  defendant 
is  attempting  an  abuse  of  a  public  office.  Thus,  where  certain  justices  had 
(as  it  was  contended)  illegally  convicted  a  dissenting  minister  of  keeping  a 
conventicle,  and  a  mandamus  to  the  justices  was  moved  for  to  permit  liim  to 
preach,  the  Court  refused  the  writ,  and  said,  "  that  a  mandamus  is  always  to 
command  the  doing  of  some  act  in  execution  of  law,  whereas  this  would  be  in 
the  nature  of  a  writ,  de  non  moUstando^  (j).  So,  where  certain  defendants 
held  tobacco,  until  payment  of  a  certain  amount  of  duty,  which  the 
owner  contended,  was  more  than  was  due,  and  he  applied  for  a  mandamus  to 
command  them  to  deliver  it  up  ;  it  was  answered,  that  the  commissioners 

(a)  Cm.  t  Hard.  130,  n.  (1).    B.  ».  Dr.  2  B.  &  C.  602.    See  tits.  "  Alderman*'  (Eu^ 

HuTis,  1  W.  Blaa  430.    S.  C.  Burr.  1420,  forcing   Duty),    "  Bnrgeu    BoB,*'   "  Camd 

1422.    B.  0.  Harwood,  Ld.   Raym.    1405,  Cbmpoiiy,"  "  Cknreh"  "  Corporation  Muni- 

OYeiraling  B.  v.  Sympson,  M.,  11  Geo.  1.  eipal"  {DuHet),  **  Courts  Inferior^'  "iec^ 

R.  V.  Dr.  Ward,  1  Barn.  381,  412;  Filxg.  <iirM*i>,"  "  Afayor." 

195.    R.  9.  Twitty,  2  Salk.  433.    B.  «.  York  («)  R.  9.  Everet,  Cas.  t.  Hard.  261 ;  Com. 

(Mayor),  5  T.  B.  66, 72.     B.  ».  Cornwall  Dig.  tU.  "  Man."^  (A.) 

(Mayor),  11  Mod.  174.  B.  e.  Guise,  3  Salk.  (/)  R.  «.  Moutacute  (Ld.),  1  W.  Blac. 

88.    S.  C.  6  Mod.  189.    S.  C.  Ld.  Baym.  62.    S.  C.  1  Wils.  283. 

1008.    See  tit.  **  Chwtkwxrden'*  (Sioearing  (g)  B.  v.  Bower,  2  D.  &  B.  842.    S.  C. 

t»,  lUtum,  Nonjwi  Ekdut) ;  and  see  poH,  1  B.  &  C.  585.    See  tit.  *«  Bye-law,** 

tit.  "  Beturn,**  (A)  4  D.  &  B.  772.   See  tits.  "  Alderman** 

(&)  B.  o.  York  (Sheriff),  2  Show.  154;  {Betioration,  Betwm,  Non-residenee). 

Fitzg.  195.    See  post,  tit.  «*  Beium.*'  (i)  Bull.  N.  P.  199;  3  Blac.  Com.  264, 

(c)  B.  V.  Guise,  Ld.  Baym.  1008.  S.  C.  cited  in  4  D.  &  B.  772.  Seetit/NMf,  "  Ap» 
6  Mod.  189 ;  and  see  1  W.  Blac.  430.    S.  0.  pHcation,** 

Burr.  1420.    See  tit.  **  Chwchwarden**  {Ad-  {j^  See  ante,  p.  10,  n.  (/),  119,  n.  (<f). 

miMsion).  B.  v.  Peach,  2  Salk.  572.   8.  C,  nam.  Peat's 

(d)  Ante,  p.  12.  B.  v.  Gravesend  (Mayor),      case,  6  Mod.  229.    See  tit.  -Diesentere.** 
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were  not  called  upou  to  perform  a  duty,  but  to  abstain  from  a  wrongful  act, 
and  that  if  they  were  not  entitled  to  retain  the  tobacco,  they  were  wrong 
doers,  and  liable  to  a  civil  action,  the  Court  *  discharged  the  rule,  saying 
^'either  the  officers  were  justified  in  what  they  did,  or  not.  If  they  were» 
then  there  was  no  grievance,  but  if  not  so  justified,  then  the  writ  of  mandamus 
is  not  the  proper  remedy"  (A). 

],    Deprivation.    The  writ  does  not  lie  to  command  the  mayor,  &c., 

to  assemble  for  the  purpose  of  considering  the  propriety  of  removing  certain 
members  of  their  body  as  for  non-residence,  &c.  (/),  unless  the  corporation  be 
misgoverned  (m).  Nor  does  it  appear,  that  in  any  other  case  the  Court  can 
grant  a  writ  to  turn  out  and  deprive  of  an  office  (n).  Thus,  it  has  been  held, 
that  an  officer  in  upon  a  corrupt  contract  against  stat.  Edw.  6,  or  guilty  of 
simony  cannot  be  removed  by  mandamus  (o). 

].    8th.  Resiaraiion. — ^Although  most  municipal  corporations  possess 

ft  power  of  amotion  over  their  own  members,  yet  the  Court  of  B.  R.  has  juris- 
diction to  inquire  whether  that  power  has  or  not  been  duly  exercised ;  and 
where  it  has  not)  to  issue  »  mandamus  to  restore,  kc.  (p).  At  common  law, 
a  member  of  a  municipal  corporation  cannot  be  amoved  until  he  has  been 
convicted  of  an  offence  {g) ;  so  that  all  further  power  of  amotion  must  be  vested 
In  the  corporation  by  their  charter,  &c. ;  and  if  the  charter,  &c.  give  a  power 
of  amotion  for  reasonable  cause,  the  Court  of  B.  R.  will,  by  mandamus, 
inquire  into  the  cause ;  but  if  it  give  a  power  of  amotion  for  such  cause  as 
such  municipal  corporation  shall  think  reasonable,  such  Court  will  not 
interfere.  Thus  where  a  charter  of  incorporation  declared,  that  ^*  it  should 
be  lawful  for  the  mayor  and  capital  burgesses  to  amove  any  of  their  body  for 
non-residence  within  the  borough,"  it  was  held,  that  this  gave  them  a 
discretionary,  and  not  a  compulsory  power  of  amotion  ;  and  the  Court  of  B.  R. 
refused  a  mandamus  to  command  them  to  assemble  and  consider  the  pro- 
priety of  amoving  the  non-resident  members  (r).    And  even  where  a  churter 


(A)  Ante,   p.   18—26.    R.    v.  Ciutontt  West  Looe  (Mayor),  5  D.  &  R.  414.    See 

(Commn.),    5   A.    &    B.    380.    See   tit  tits. «  C9fl^»(F«flbwO,  **  t^niMm^." 
■*  CWttosu.*'  (o)  R.  V.  St.  John's  Cam.,  Comb.  288. 

(/)  Ante,  p.  4,  n.  ((),  102, 'Vi.  (a).    R.  v.  (p)  Ante,  p.  12.     R.  e.  Lomlon  (Major), 

t^ortsmouth  (Mayor),  3  B.  &  C.  152.    S.  C.  4  M.  &  R.  52.     S.  C.  9  B.  &  C.  1,  (where 

4  D.  &  R.  767 ;  2  T.  R  772 ;   and  see  tits,  see  form  of  pleadings),  citing  R  «.  Leeds 

'•  AUermtm**  (Removal),  **  CapUai  Bwyee/"  (Mayor),  Stra.    640.     R.  v.   Axbridge,  2 

iRemoval),nipra,'*  CoBege**  (FeOowe  ExpujU  Cowp.  523.     R.  v.  London  (Mayor).  2  T. 

ftoii),  {VigUar  DepnwiHim\  -  ConMeOmim'*  R   177.     R  v.  Liverpool  (Mayor),  Burr. 

(RemowU),  and  injra,  **  Return"  (Ntm-retU  731.    See  etq>ra,  p.  179,  n.  (v),  and  m/Hi, 

denee),  ••  Return/* 

(m)  Ante,  p.  9,  10.  See  tit.  «  CouMcammC*  (q)  Bagg*s  case,  11  Rep.  94»  cited  in  R 

(Remowd),  and  see  p.  102,  191,  n.  (0*  v,  London  (Mayor),  4  M.  &  R  54.    &  C 

(n)  R  V.  Gk>war,  3  Salk.  230,  7.    See  R.  9  B.  &  C.  1,  21,  n^mi. 
».  St.  John's  ColL,  4  Mod.  234.    Calvin's  (r)  Ante,  p.  12,  15.    Re.  West  Looe.  5 

case,  7  Rep^  30;  Yanghan,  401.    Shuttle-  D.  &  R  414 ;  and  see  R  e.  Portsmoath,  4 

worth's  case,  2  Bulst.  122.   But  see  R.  v.  D.  &  R.  767.    S.  C.  3  B.  &  C.  152.    R  v. 

Totness  (Mayor),  5  D.  &  R.  481.    R.  o.  Totness,  5  D.  &  R.  481,  and  the  cases  there 
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in  terms  requires  resideDce,  the  Court  will  not  command  the  corporation  to 
meet,  for  the  purpose  of  considering  the  prc^riety  of  remoyiog  non-resident 
members,  if  such  power  of*  removal  be  discretionary ;  because  if  a  meeting 
be  called,  and  they  do  not  choose  to  remove  the  non-resident  members,  no 
benefit  will  be  derived  from  the  application,  and  such  a  mandamus  would 
afford  no  remedy  for  the  alleged  evil  {$).  But  if  the  affidavits  suggest  a 
serious  injury  or  inconvenience  to  the  public  by  the  non-residence,  the  Court 
in  its  discretion  may  grant  the  writ  {i). 

The  writ  of  mandamus  will,  on  a  proper  application,  be  granted  by  the 
Court  of  B.  R.  to  restore  to,  or  to  precedency  in  (u)  any  office }  to  which, 
as  before  stated,  admittance  can  be  obtained  through  its  medium  (t;).  The 
writ  of  mandamus,  when  applied  to  this  purpose,  is  the  true  specific  remedy 
for  a  wrongful  dispossession  of  an  office  or  function  which  has  temporal 
rights  attached  to  it :  it  is  applicable  to  all  cases  where  the  established 
course  of  law  has  not  provided  a  specific  legal  remedy  by  another  form  of 
proceeding  (w).  Thus  it  lies  if  an  officer  be,  removed  from  his  office  before 
it  is  competent  to  amove  him  (2).  But  the  office  or  function  (y),  as  before 
stated,  must  be  a  freehold,  or  some  other  matter  of  profit  {z). 

As  to  the  office  for  which  a  mandamus  will  lie,  see  suprdj  p.  179,  note  (a). 

The  Court  will  not,  however,  grant  a  mandamus  to  one  who  is  amoved 
from  his  office  by  a  judgment  on  a  quo  warranto^  for  the  Court  will  act  upon 
such  judgment  until  it  be  reversed,  without  considering  whether  it  be  a 
proper  judgment  or  not  (jb) ;  for  **  resjudictUa  pro  verUate  accipUurJ"  Nor 
will  the  Court  grant  a  mandamus  to  restore  a  person  where  it  is  confessed 
that  he  has  been  rightly  removed,  although  the  act  of  removal  may  have  been 
irregularly  or  informally  conducted,  as  that  he  was  not  summoned,  &c. ;  foi* 
the  Court  will  not  grant  this  writ  to  restore,  &c.,  if  the  prosecutor  may  the 

ooUeeted ;  4  M.  &  R.  54.    S.  C.  9  B.  &  G.  16.    R.  0.  Bnokingham  (Corp.),  10  Mod. 

21,  mpra;  2  T.  R.  351.     And  tee  R.  «.  175.    R.  v.  York  (Mayor),  2  G.  &  D.  587. 

Lyme  Regis  (Mayor),  1  Doog.  149,  wbere  8.  C.  2  Q.  B.  550.    R.  v.  York  (Sberifi), 

M6  form  of  return  of  amotion  for  non-red-  3  B.  &  Ad.  770.    Hnrst'i  caae,  1  Lev.  75. 

deoee.     See  tit.  **jUdermawr  (Rutoraium,  Parker's  ease,  1  Vent  331.     R.  e.  London 

iV<Mi.r«su2mc«),  and  Ai/hi,  *<  Jtcferw,**  *«iVbii.  (Blayor).  2  T.  R.   180.    Hunt's  case,  1 


Keb.  387.    R.  «.  St.  John's  CoU.,  4  Mod. 

(«)  AnU^  p.  12—15,56.    R.  e.  Totness  234.   <3altin's  case,  7  Rep.  20;  Vanghan, 

(Mayor),  5  D.  &  R.  481.    R.  e.  Portsmootli  401 ;  2  Bolst  122. 

(Mayor),  4  D.  ft  a  767.    R.  e.  HeaTcn,  («)  AnU,  p.  12,  18.-^6.    R.  e.  Blooer, 

2T.R.772.  Andsee6D.SiR.414,n9ifti;  Burr.  1045. 

Barr.2089.  {x)  AmU,   p.   12.     Northampton's   case, 

(0  Amt€,  p.  38, 56 ;  4  D.  &  R.  767,  mpra,  Loft,  549. 

See  tit  '*AUkma%**  (Removal);  p.  190,  iL  (y)  Antt,^  12.  See  ante,  tit  "DtMcn^efv.'' 

(m).    See  pMt,  tit  <*  AppHcoHom,'*  («)  Ante,  p.  12,  n.  (r). 

(«)  R.  e.  Miles,  1  Keb.  623.    See  tits.  (a)  See  mpra,  **  Ekeiion,'*  n.  («). 

**  Aidermam,**  •* PreeetUiue."  (6)  AuU,  p.  Ill,  n.  (»).     R.  e.  Serle,  8 

(e)  Ante,  p.  11,  12.  Bac.  Abr.tit  <*Afoii."  Mod.  332.    S.  C.  8  Mod.  234.    Cobl  Dig. 

(C).     Bagg's  case,  1 1  Rep.  93,  b.,  which  is  tit    "Qtro    fT'arranio,'*  C.  5.     See  etqfra^ 

the  leading  case  as  to  the  restoration  to  a  **  Swearing  in,'*  and  tit.  "Court    Inferior^ 

mnnicipal  office.    R.  v.  New  Coll.,  2  hev,  (JndgmenttExeentum,f^,) 
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very  instant  be  properly  and  lawfully  removed  (c).  Nor  will  the  Court,  in 
its  discretion,  grant  the  writ,  although  the  return  be  insufficient,  if  it  appear 
that  there  has  been  a  gross  misbehaviour,  sufficient  to  warrant  a  removal 
from  the  office  (d).  Nor  will  it  be  granted  to  restore  a  person,  if  since  his 
deprivation  his  right  to  restoration  have  ceased,  as  by  lapse  of  time.  Thus,  if 
a  mayor  be  amoved,  he  shall  not,  after  his  year  has  elapsed,  have  a  mandamus 
to  be  restored  (e).  Nor  will  it  be  granted  for  one  who  has  consented  to  be 
turned  out  (/),  or  who  has  resigned  his  office  (g). 

.    Suspension. — If  the  applicant  for  the  writ  of  mandamus  be  actually 

in  possession  of  his  office,  never  having  been  entirely  displaced,  the  writ  will 
be  refused,  upon  the  ground  that  it  is  not  necessary  to  restore  him  ;  for  there 
must  be  an  actual  removal  in  order  to  authorize  the  writ  (A).  So  the  writ  will 
not  be  granted  to  one  who  is  merely  suspended  from  his  office  quousque^  &c., 
if  there  be  no  power  to  suspend,  &c. ;  for  the  freehold  still  remains  in 
him,  and  he  may  bring  an  action  on  the  case  for  such  improper  suspen- 
sion (t) ;  and,  it  seems,  an  action  for  money  had  and  received  during  his 
suspension  {j). 

It  has,  however,  been  held,  that  a  suspension,  under  a  power  to  suspend,  &c. 


(c)  Ante,  p.  15,  16.  R.  o.  Axbridge,  I 
Cowp.  523.  R.  V.  London  (Mayor),  2  T. 
R.  177, 180,  (which  caae  was  decided  after 
much  consideration).  Com.  Dig.  tit.  "AfoN." 
(B.)  R.  9.  Griffiths,  5  B.  &  A.  731.  R.  e. 
Newcastle  (Mayor),  Burr.  530.  R.  v.  Tid. 
derley,  1  Sid.  14.  R.  v.  Rippon  (Mayor),  2 
Salk.  433.  Bac  Abr.  tit  **Man.**  (E.) 
But  see  R.  o.  Ward,  1  Bam.  294;  and  tit. 
**  Bridge  H<m$e  EetateM.** 

(d)  Ante,  p.  12-.14.  R.  «.  Tidderley, 
1  Sid.  14;  and  see  2  T.  R.  180,  and  1  Cowp. 
623,  svpro.  See  R.  «.  Argent,  cited  in  2 
T.  R.  181.  And  see  2  T.  R.  182,  n.  (b). 
Bassett  «.  Chichester,  1  Sid.  286 ;  7  Mod. 
83,n.(ci).  S^  ^i.**  Bridge  BouMe  EttaUi.'* 

(e)  AnU,  p.  27,  28.  Mayor  of  Durham's 
case,  1  Sid.  33.  Com.  Dig.  tit  "Mm." 
(B).  See  anit,  tits.  "Canal  Compang,** 
**Bigkwa^{ToaM),ViApoti,^  » Appiiea^ 
turn." 

if)  R.  9.  Lane,  Ld.  Raym.  1304.  But 
see  S.  C.  Fort  276,  where  it  b  said,  that 
consent  to  be  turned  out  is  not  a  resignation. 
See  also  R.  «.  Gloucester  (Mayor),  Holt, 
460. 

ig)  Bull.  N.  P.  203.  R.  0.  Jay,  3  Keb. 
714.  R.  V.  Mills,  I  Keb.  623.  Com.  Dig. 
tit  "Afen.**  (B.)  R.  V.  Rippon  (Mayor). 
2  Salk.  433  ;  Ld.  Raym.  1304.  S.  C.  Fort 
275;  Holt  450. 


(A)  AnU,^  15,16.  R.».  Oxford  (Mayor), 
6  A.  &  E.  352,  per  Williams,  J.  R.  v. 
Liverpool  (Mayor),  Burr.  734.  R.  v.  Lon. 
don  (Mayor),  2  T.  R.  181.  R.  o.  WbitsUble 
Fishery,  7  East,  353.  See  tits.  "Bridge 
Houte  Eitatet**  "Onmeillor"  (  SuspeiuiaH), 

(t)  Ante,  p.  20.  R.  v.  Guildford  (Ap- 
proved Men.  &c),  1  Keb.  868,  880.  S  C. 
2  Keb.  1.  S.  C.  Raym.  152.  S.  C.  1  Ler. 
162,  per  Hyde,  C.  J.,  and  Kelynge.  J.,  hot 
Twisden  (toHe  virikua)  diMeentiaUe,  for,  said 
he,  *'a  suspension  is  a  temporary  amotion, 
and  perhaps  it  will  never  be  discharged.**  In 
the  following  year,  however,  a  mandamus 
was  granted,  on  the  application  of  the  same 
person,  to  restore  him  to  the  same  office,  but 
it  does  not  appear  from  the  reports  (2  Keb. 
1 ;  Raym.  152)  of  the  case  but  that  the 
corporation  had  actually  removed  him  in  the 
intermediate  time.  R.  «.  London  (Mayor), 
2  T.  R.  179,  approved  in  R.  e.  Griffiths,  5 
B.  &  A.  736,  per  Best  J*  R-  «.  Tyther,  2 
Keb.  250.  See  R.  v.  Patrick,  2  Keb.  171, 
per  Keeling,  C.  J.  Cam.  Dig.  tit  *«  Mn." 
(B. ),  and  7  East  355,  n.  (a).  But  see  Bac. 
Abr.  tit  **Man."  C.  2.  See  tit.  "CoOege'* 
(Fdhwa  Begioration). 

(J)  Ante,  p.  20,  24 ;  2  T.  R.  182,  per 
Ashhurst  J.  R.  v.  Whitstable  Fishery,  7 
East,  353 ;  Bac  Abr.  tit  « Mm."*  C  3 ; 
17  Ves.  313.  ' 
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sboald,  if  there  be  one,  be  sbewn  in  the  return,  otherwise  it  will  be  bad  (A), 
and  the  applicant  will  be  restored  (/) ;  and  it  should  be  so  set  out,  in 
order  that  the  Court  may  judge  whether  the  suspension  be  or  not  for  good 
cause  (m).  It  has  also  been  solemnly  decided,  that  the  Court  will  not  grant 
the  writ  to  restore  to  an  office,  though  the  applicant  have  been  irregularly 
suspended,  if  it  appear  by  his  own  shewing  that  there  was  good  ground  for 
the  suspension,  had  the  proceedings  been  regular  (n). 

.     AppUcaHon. — The  Court  has  always  looked  much  more  strictly 

to  the  right  of  a  party  applying  for  a  mandamus  to  be  restored,  than  to  that 
of  an  applicant  to  be  admitted  to  an  office  (o),  for  in  the  latter  case  it  is 
required  that  he  shew  by  affidavit,  not  only  that  he  has  9^  prima  facie  title, 
but  also,  that  he  has  complied  with  all  the  forms  necessary  to  constitute 
his  right;  because  if  he  have  been  before  properly  admitted,  he  may  inci- 
dentally try  his  right  by  bringing  an  action  for  money  had  and  received  for 
the  profits  (/>).  Therefore,  in  order  to  entitle  himself  to  this  extraordinary 
remedy,  he  must  lay  such  fiicts  before  the  Court  as  will  warrant  them  in 
presuming  that  the  right,  both  legal  and  equitable,  is  in  him  {q).  It  is  not, 
however,  necessary  that  it  should  clearly  appear  that  injustice  has  been 
done,  it  is  sufficient  to  raise  a  reasonable  doubt  in  the  Court  whether  it  has 
or  not ;  especially  when  it  is  considered,  that  if  the  mandamus  be  refused, 
the  party  has  no  direct  remedy,  whereas,  if  granted,  it  does  not  conclude 
them  to  whom  it  is  directed,  as  they  may  dispute  the  question  on  a  return 
to  the  writ  (r). 

Although  on  an  applicantion  for  a  writ  to  be  restored  to  a  municipal  office, 
the  prosecutor  should  shew  some  title  in  himself,  yet  the  Court  of  B.  R.  has, 
in  exercise  of  its  superintendency  over  such  corporations,  granted  a  man- 
damns  where  no  particular  person  was  interested  («). 

On  motion  for  a  mandamus  to  restore  to  an  office,  there  is  no  need  of 
affidavits  to  shew  that  the  applicant  was  once  in,  for  if  he  have  not  been,  that 
fact  may  be  returned  (t) ;  it  is  prudent,  however,  to  be  fortified  with 
such  an  affidavit. 

.    Ruie. — ^ere  the  mandamus  is  to  admit  or  swear  in,  the  Court 

willy  in  case  the  right  appear  plain,  grant  the  writ  upon  the  first  motion.    But 


(*)  I  Keb.  880,  nqpnu     B.  ».  Tyther,  2  "    2  T.  R.  177  ;  Com.  Dig.  tit  «  Man:'  (A.) 

Keb.  250.     See  poti,  tit  **  Return:*  See  po$t,  tit  **  jipplieation," 

(0  See2  T.  R.  179.    Swpra,  n.  (i).  (g)  AnU,  p.  27,  28  ;  1  W.  Blac  25,  n. 

(m)  1  Keb.  868,  880,  and  2  T.  R.  179,  (o);  Cas.  t  Hard.  100 ;  3  T.  R.  558,  per 

npra,  n.  (t).  Buller,  J.    See  pott,  tit  *'  AppUeOtionJ* 

(»)  R.  V.  London  (Major),  2  T.  R.  177.  (r)  See  R.  o.  Wyndham,  Cowp.  3?  8.    R. 

Cofm.  Dig.  tit  **  Man:*  (B.),  and  7  East,  v.  Cambridge  (U.),  6.T.  R.  100. 

355,  n.  (a),  supra,  p.  192,  n.  (t).  («)  Ante,  p.  1 1 ,  32, n.  ( w).  R. «. Noitiogham 

(o)  See  tmpra,  "AdmistUm**  (AppUeatiom).  (Town),  Ball.  N.  P.  201.  See  tit  •'Corpora- 

(  p)  Ante,  p.  24 ;  3  T.  R.  578,  tupra ;  1  tiom  Mnnicipal,"  and  pott,  tit  *'  Application,'* 

Dong.  134 ;  1  W.  Blac.  25, n.  (o).  2nd  edit;  (0  R.  v.  Cutlers*  Company,  C9M.  t  Hard 

Stim.  557;  Ld.  Raym.  1334;  8  Mod.  148  ;  129.     Com.  Dig.  tit  "Afon.**  (A.) 
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where  it  is  to  restore  one  who  has  been  removed,  the  practice  in  all  cases 
is,  first  to  grant  a  rule  to  shew  cause  (u). 

.     fVrii,  Form  o^.— The  writ  for  restoration  to  an  office  need  not 

allege  it  to  be  a  place  of  profit,  for  all  the  precedents  of  such  writs  are 
without  any  suggestion  of  pecuniary  loss ;  it  is  a  sufficient  ground  for  the 
writ  that  there  has  been  a  loss  of  precedency  or  authority  (o). 

.     Returns, — Returns  to  a  mandamus  to  restore  are  of  two  kinds ; 

1st.  Traverses^  or  those  which  deny  some  material  fact  or  facts,  being  the 
suggestion  and  ground  of  the  writ ;  2nd.  Speeial^  or  those  that  confess  the 
amotion,  and  justify  it  (to). 

1.  Traverses.  Among  the  various  returns  that  may  be  made  by  way  of 
traverse  to  a  mandamus  to  restore,  "  nonjkdt  amotus"*  is  the  most  usual,  and 
goes  to  the  foundation  of  the  writ  {x).  So  **nonfuit  admissus'*  is  a  good 
return,  for  amotion  depends  upon  the  admission,  and  therefore,  such  a 
return  of  *'  nonfuit  cuimissus"  is  but  a  special  *^  nonfuit  amotus'\x\  So  a 
return  of  *^non  appunctuatus**  has  been  held  to  be  good  (z).  So  ^'nonfidi 
electus^  is  a  good  return  (a),  and  without  shewing  wherein  the  election,  if 
any  have  been  had,  was  rendered  void  (6).  So  a  return  of  *'  no  such  office** 
has  been  held  to  be  good  (c).  So,  any  other  traverse  of  material  matter. 
Thus,  to  a  mandamus  to  restore  A.,  who  was  duly  elected,  sworn,  and 
admitted,  (mentioning  no  time),  a  return  "  that  A.  was  on  the  29th  August 
duly  elected,  but  that  neither  at  his  election,  nor  since,  nor  yet,  is  he  sworn 
or  admitted,  and  therefore,  ftc,"  is  a  good  return  (cf),  it  being  a  traverse  of 
a  material  portion  of  the  writ. 

2.  Specicd  Returns  ;  or  those  which  confess  an  amotion,  and  justify  it 


(»)  Ball.  N.  P.  199.  See  Mayor  of 
Truro.  M.  1816,  2  CBit.  257.  R.  v.  Coven- 
try (Mayor),  3  Doug.  236.  See  supra^ 
«  Admiuion,'*  (  Rvk),  «  Swearinff  t»'*  ( Ruk\ 
pott,  tit  "  Rule," 

(o)  Ante^p.  12,  n.  (r),  191,n.(i().  Bagg*8 
case,  1 1  Co.  93,  a.  See  a  precedent,  temp.  H. 
6,  cited  in  Dyer ;  6  Ed.  2,  Clo.  Rolls,  membr. 
8,  in  which  the  words  are,  de  KberiM  eoiwu- 
tudinibutetaUbertaieCivitaiiM.  R.  o.  Oxford 
(Mayor).  Palm.  463;  Noy.92.  S.C.  Latch. 
229.  See  tits.  "  AkkrmaiT  ( Renoratiam), 
**  Precedence,"  and  poit,  tit.  "»>«/." 

( v)  See  poit,  tit.  **  Return." 

(«)  R.  V.  Chester  (City),  6  Mod.  11. 
Cm.  Dig.  tit.  **  Man."  D.  3.  R.  v.  Buck- 
ingham (Corp.).  10  Mod.  174,  citing  Here- 
ford's case.  1  Sid.  209.*210.  See  tit  "  Tro- 
verse"  1  Doug.  84.  See  form  of  traverses  in 
amotions  as  to  municipal  offices.  R.  v. 
Shrewsbury  (Mayor).  Cas.  t.  Hard.  147.  See 
poMt,  tit,  ••  Return**  (  Tratene). 


(z)  Rading  «.  Newel,  Stra.  983. 

(a)  See  tit.  "Churchwarden*'  {Swearing 
in.  Return,  Non  JuU  EUetuM).  Com.  Dig. 
tit.  *'Afaii.**  D.  3,  D.  4.  R.  v.  Stafford 
(Mayor),  2  Keb.  264 ;  March,  288.  pi.  237 ; 
Cas.  t.  Hard.  130,  n.  (1).  R.  9.  Dr.  Harris. 
1  W.  BUc.  430.  S.  C.  Burr.  1420,  1422. 
R.  r.  Harwood,  Ld.  Raym.  1405,  OTemiling 
R.  «. Simpson, Mil  Geo.  1.  R.e.Dr.Ward, 

I  Bam.  381,  412.  S.  C.  Fitxg.  195.  R.  9. 
Twitty,  2  Salk.  433.  R.  v.  York  (Mayor), 
5  T.  R.  66.  72.    R.  v.  Cornwall  (Mayor). 

II  Mod.  174.  R.  o.  Guise,  3  Salk.  88. 
S.  C.6Mod.  189.    &  C.  Ld.  Raym.  1008.; 

(5)  R.  e.  York  (Sheriff),  2  Show.  154; 
R.  v.  Ward  (Dr.),  Fitsg.  195.  See  pott.  tiL 
*<  Return'*  (  Traoerw). 

(c)  Supra.  R.  e.  Dartmouth  (Mayor),  3 
Salk.  229.  See  tits.  "  XfA^nrton*  {EigU 
Men  of,**  *•  Curate,**  p.  1 13,  n.  (^). 

{d)  R.  V.  Lynn  (Mayor),  Andr.  105. 
Com.  Dig.  tit  "  MamT  D.  3. 
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must  be  specially  stated.  They  must  not  only  accurately  state  the  justification 
in  exienso ;  but  such  justification,  when  so  stated,  must  also  be  legally 
sufficient  in  substance  (e).  Thus  to  a  writ  to  restore,  a  return  that  another 
prafectus  et  juraius  esty  to  the  same  office,  has  been  held  to  be  bad,  as 
containing  no  legal  avoidance  or  justification  (/). 

Such  a  special  return  should  shew  :  1st.  The  cause  or  causes  of  removal. 
2ndly.  The  power  of  removal.  2rdly.  A  summons,  when  necessary,  or  its 
equivalent  4thly.  That  the  causes  of  removal  are  true.  5thly,  and  lastly, 
That  the  removal  was  founded  upon  the  alleged  causes  of  removal.  In  other 
words,  the  return  should  shew  that  the  prosecutor  was  removed  in  a  legal 
manner,  and  for  a  legal  cause  (^). 

.  1st.   The  Cause  or  Causes  of  Removal — The  general  grounds  of 

disfranchisement,  and,  therefore,  of  return,  in  cases  of  municipal  offices, 
are  of  three  kinds :  1.  Such  offences  as  are  against  the  oath  and  duty  of  the 
officer,  and  to  the  prejudice  of  the  municipal  corporation,  which  being 
breaches  of  official  trust  and  condition,  need  not  a  previous  conviction  ;  but 
such  corporation  may,  in  the  first  instance  proceed  to  disfranchise,  there 
being  an  inherent  power  in  every  such  corporation  so  to  do.  Thus  an  offence 
is  no  cause  of  disfiranchisement,  unless  it  be  of  a  thing  done  which  works 
to  the  destruction  of  the  body  corporate,  or  of  the  liberties  or  privileges 
thereof;  so  that  no  personal  offence,  offered  by  one  member  to  another, 
as,  for  instance,  an  assault,  is  good  ground  of  disfranchisement  (A) ;  nor 
is  a  mere  breach  of  contract  or  covenant  a  good  return.  Thus,  a  return 
that  the  prosecutor,  contrary  to  his  indenture,  had  married  within  two 
years,  has  been  held  to  be  bad  (t). 

2.  Such  misbehaviours  as  are  general  offences,  and  which  render  infamous, 
as  perjury,  forgery,  &c.,  although  they  have  not  any  immediate  relation  to 
the  office ;  for  in  such  cases  it  is  the  loss  of  credit^  or  in  other  words,  the 
infamy y  which  is  the  ground  of  forfeiture,  and  therefore  conviction,  which 
is  the  ground  of  the  infamy,  must  precede  the  disfranchisement  {j)\  so  that 
if  the  crime  upon  which  the  conviction  is  founded,  be  such  as  does  not  carry 
infamy  with  it,  it  will  be  no  cause  of  disfranchisement,  as  if  one  be  convicted  of 

(e)  R.  r.  Dover  (Mayor),  16  L.  J.,  N.  S.  1  Keb.  458,  470,  659.     S.  C.  1   Lev.  91. 

101,  M.  C.     These  returns  require  great  S.  C.  1   Sid.  107.     S.  C.  Raym.  69.     See  . 

slull  in  the  preparation,  and  should,  therefore,  also  R.  v.  York  Railway,  1 4  L.  J.,  N.  S.  277, 

be^ttled  by  counsel.     See  poH^  tit.  "i2e.  Q.  B.    See  tit.*'CiVizeft**(i2e</orofiof»). 
Amh-(C«rtetiiiir).  (j)  Bagg»8  case,  11  Rop.  98,99.     S.  C. 

(/)  R.  r.  Cornwall  (Corp.\   11    Mod.  1  Roll.  224,  which  is  the  leading  case  on 

174,  citing  Doug.  79,  80.    Com.  Dig.  tit.  this  subject;  8   Mod.   101.     R.  o.   Derby 

"Afoji."  D.  3,  D.  4.  (Mayor),  Cas.  1  Hard.  164;  Bull.  N.  P. 

iff)  Rac  Abr.  tit   **  Man.*"  (J.);  Burr.  206.     Lane*s  case,  Ld.  Raym.  1304.     S.  C. 

731.    See/»rf,tit.  **  Return^  Fort.  200,  276.     S.  C.   II   Mod.   270,  but 

(A)  Ante,  p.  39,  n.  (*) ;  Bull.  N.  P.  203,  differently  reported.  R.  r.  Richardson.  Burr. 

204;    Carth.   173.     See    tits.   **  Freedom"  538  ;  8  Mod.  1 00 ;  Fort  206.    R.  r.  Liver- 

(  Company,  AdmUnon),  "AldermanT  {Beato-  pool.  Burr.  732.  See  tits.  «•  Alderman**  (/2e»- 

ntftbn.  Return),  and  infra,  n.  (jK  toration.  Return),  ** Concietion,**  and  po»t,  p. 

(0  Ante,  p.  125,  n.  (I).    R.  v.  Townsend,  196,  a  (o). 
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a  simple  assault  {k).  But  when  a  conviction  disables  a  man  from  holding  an 
office,  a  return  of  the  offence,  without  stating  the  conviction,  is  good  (/). 

3rd.  Such  misfeasances  as  partake  of  both  those  previously  mentioned, 
namely,  by  being  a  breach  of  oath  and  duty,  and  an  offence  at  common  law ; 
these  are  clearly  causes  of  disfranchisement,  without  a  previous  conviction  ; 
as  to  this  point,  however,  there  was  formerly  a  great  diversity  of  op|nion,  and 
what  is  said  in  Bagg's  case^  "  that  if  a  party  be  convict  of  an  offence  against 
his  duty,  and  to  the  prejudice  of  the  corporation)  it  is  good  cause  to  remove 
him,"  would  seem  to  imply  that  a  previous  conviction  is  necessary,  but  it  is 
not  so,  for  if  the  whole  paragraph  be  considered,  it  will  appear  that  it  is  only 
referrible  to  those  cases  where  there  is  no  power  of  amotion  (»i). 

Having  thus  stated  a  general  outline  of  those  offences,  a  commission  of 
which  create  a  forfeiture  of  a  municipal  office,  it  merely  now  remains  to  treat 
specifically  of  the  principal  of  those  offences. 

— •  Bribery. — A  return  that  the  prosecutor  corruptly  bribed  one  of 
the  burgesses  to  vote  for  a  Member  of  Parliament,  and  a  power  of  amotion 
for  such  cause  is  good,  if  there  have  been  a  precedent  conviction  (»).  fiut 
in  another  case,  on  a  return  that  the  prosecutor  corruptly  gave  money  to  one 
of  the  corporation  to  vote  for  a  mayor,  the  Court  was  equally  divided  ;  two 
of  the  Judges  holding  that  a  precedent  conviction  was  necessary ;  the  other 
two  that  it  was  not :  but  it  was  then  stated  by  the  Court,  **  that  for  such 
offences  as  are  such  at  common  law  merely,  a  precedent  conviction  is  neces- 
sary ;  because,  in  such  case,  the  removal  is  on  the  ground  of  in&my ;  but 
that  for  an  action  prejudicial  to  the  corporation,  as  well  as  contrary  to  the 
common  law,  the  party  may  be  disfranchised,  without  a  prior  conviction'*  (o). 

.  Desertion;  Non-Residence^  <^c. — Public  offices  having  been  in- 
stituted for  the  public  good,  are  determined  by  nonuser  or  desertion  (/>). 
Thus  if  a  member  of  a  municipal  corporation,  as  an  alderman,  burgess,  ftc, 
desert  or  cease  to  reside  within  the  limits  of  his  corporation,  such  desertion,  &c. 
is  a  good  cause  of  amotion,  and  therefore  of  return  {q)\  and  the  expression 
of  such  desertion,  &c.  in  a  return,  by  the  words  deseruit  et  reliquii  is  suffi- 

(A)  Bull.  N.  P.  206,  n^mi,  p.  195,n.  (A).  155.    Bagg's  case,  1 1  Rep.  99.    Com.  Dig. 

(0  Anon.,  2  Show.  183.  tit  "  Mm.**  D.  3.    R  v.  Tiverton  (ICtyor), 

(m)  See  infra,  n.  (o).    Cu.  t.  Hai^.  154.  8  Mod.  186. 

Haddock's  case.  Raj.  435.    See  return  of  (p)  R.  v.  Campion,  1  Sid.  14.    Exeter 

Bribery,  tii/ina,  n.  (»).    R.  v.  Hutchinson,  6  (City)  v.  Glide,  4  Mod.  36.    Stanton's  c|w. 

Mod.  101,  citing  Tate*s  case,  Sty.  477.    R.  Moor,  135.    See  tit  *«  AUermam." 

V.  Ipswich  (Bailiffs),  2  Salk.  434.    But  see  {q)  R.  v.  Truebody,  11  Mod.  75.    S.  C. 

Bull.    N.    P.  206.     See    tit   **  AldermoMT  Ld.  Raym.  1275.     S.  C.  Holt,  449.    B.  p. 

(RettoratioH,  Rettam).  Lyme  Regis  (Mayor),  1  Doug.   149,  569. 

(»)  R.  V.  Newcastle  (Mayor),  commonly  Exeter  (City)  v.  Glide,  4  Mod.  36;  Bull, 

called  Parrott's  case,  M.  8  Anne,  cited  in  R.  N.  P.  206 ;  1  Show.  258,  364.    R.  w.  Lei- 

9.  Derby  (Mayor),  Cas.  t  Hard.  154.  cester  (Mayor),  Burr.  2087.     B.  e.  New- 

(o)  -rfitlc,p.l96,n.(A),(y).   R. C.Carlisle  castle  (Blayor),  Burr.  530;  Say.  39.    See 

(Aldermen),  8  Mod.  19,  9^.   S.  C.  1 1  Mod.  form  of  return  of  non-residence,  &C.,  1  Doqg. 

378.     S.  C.  Stra.  385.    S.  C.   Fort.  200,  135.     See    tit    **  Aldenmm''    {Ratoraiigm, 

cited  in  R.  v.  Derby  (Mayor),  Cas,  t  Hard.  Rehtm,  iVbu-retidimce). 
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cieot,  for  they  signify  a  total  desertion  (r) ;  the  return  must  allege  a  total 
desertion,  or  it  will  be  insufficient  in  substance  («). 

But  non-residence,  though  a  good  cause  of  removal,  does  not  ipso  facto 
determine  the  office,  for  there  must  be  judgment  of  amotion  by  the  cor- 
poration, before  an  information  in  the  nature  of  a  quo  warranto  will  lie  (^), 
80  in  general  the  Court  of  B.  R,  will  not  grant  a  mandamus  to  elect  another 
upon  non-residence,  unless  the  non-resident  party  have  been  previously 
removed  (ti).  It  has  also  been  held,  that  if  an  officer  attend  his  office,  though 
he  live  out  of  the  corporation,  yet  his  attendance  upon  the  office  will  be  a 
safficient  residence  (v). 

Where  the  non-residence  is  a  good  ground  of  amotion,  it  is  not  necessary 
to  summon  to  come  in  and  reside  previously  to  the  proceedings  to  amove  (ir). 

.  Drunkenness. — Habitual  drunkenness  is  a  good  return  to  a  man- 
damus to  restore,  but  contri^  if  the  prosecutor  were  drunk  by  accident  (x). 

— — .  Erasing  Corporation  Books, — Erasing  or  making  false  entries  in 
corporation  books,  is  not  only  an  offence  at  common  law,  but  also  against 
the  official  duty,  and  therefore  good  cause  of  disfranchisement  (y) ;  the 
erasure,  should,  however,  be  alleged  to  be  detrimental  to  the  corporation  (z), 

.  Incapacity, — Also  to  such  a  writ,  a  return  of  any  incapacity  is  good, 

if  the  defendant  be  the  judge  of  it  (a) ;  a  confession  of  an  amotion  and  a  justifi- 
cation of  it  on  such  a  ground  is  a  very  common  species  of  return  (6). 

,     IncompatUfle  Office, — If  a  prosecutor  have  taken  a  second  office, 

which  is  incompatible  with,  and  avoids  his  tenure  of  a  prior  one ;  such  fact, 
if  properly  stated,  will  be  a  good  return  (c). , 

.     Slander. — A  return  of  an  amotion,  because  the  prosecutor  has 

(r)  AnUj  p.  40.    R.  v,  Exeter  (Mayor),  Ckrk"  {RutmUum,  RUwm), 

1  Show.  364,  365,  per  Holt,  O.  J.,  and  (y)  Bull  N.  P.   204;  ojile,  p.  40.     B. 

Eyre.  J.     S.  C.  4  Mod.  36.    8.  C.  Holt,  v.  Wilton  (Mayor),    M.   8  Wm.   3;  Ld. 

169,435.  Seetit^'^&fermaii.'*  Rayn.  225.    S.  C.  5  Mod.  257.    S.  C.  2 

(0  ^ii<e,p.59,D.(A);  Bnrr.  20B7,Mpra;  8alk«428.  S.C.  nom.  R.o.  Chalk.  Comb. 396, 

Smith's  case,  4  Mod.  56;  Bull.  N.  P.  207.  397.     R.e.  Derby  (Mayor),  Cas.  t.  Hard. 

R.  o.  Leicester  ^Corp. ),  Barr.  2087.  153,  per  Haidwicke,  C.  J.    Tates*  case,  Sty. 

(I)  R.  V.  Heaven,  2  T.  R.  772 ;  1  Show.  480.     R.  v.  Perrott,  M.  T.,  8  Aone.    But 

365.n.  (a),  3rdcdit.    R.  v.  Ponaonby,  Yes.  see  R.  e.  Hutchinson,  8  Mod.  100,  citing 

6.    S.   C.  5  Bro.  P.  C  287.   S.  C.  Say.  Fort  200.     See  tit.  «^Warmai*"  (/lerforo- 

245;  Bull.  N.  P.  211.     Exeter  (City)  e.  turn,  Retvm,  Eraning  Corp,  Books), 

Glide,  4  Mod.  36.  (z)  R.  e.  Chalk,  Ld.  Raym.  226. 

*(«)  R.  9,  Truro  (Mayor),  3  B.  &  A.  690 ;  (a)  Ante,  p.  72,     R.  e.  Cambridge  (U.), 

&  C.  2  Chit.  257.     See  M/mz,  "  £&efum.*>  8   Mod.   148;    10    Mod.   174.      See    tits. 

(v)  II     Mod.  75,    $upra,     R.  v.   Ezon  ** Churchwarden**  {Swearing  in.  Return,  /«- 

(Mayor).  1  Show.  260,  3rd  edit,  n.  (b),    R.  capax),  "Lectureship." 

V.  Leicester    (Mayor),    Burr.    2087.     See  (6)  Ante,^.  194.     R.  v.  Guildford  (Ap. 

return  of  non-attendance,  1  Doug.  177.  proved  Men),  1  Lot.  162.    S.  C.  1  Keb. 

(»)  Ante,  ^40, {Summons)',  1  Doug.  149  868,  880.     S.  C.  Raym.  152;  10 Med.  174. 

—160.    See  infra,  tit.  "  Summons."    R.  v.  (c>  R.  v.  Sandwich  ((3orp.).  2  Keb.  92. 

EzoD  (Mayor),  1  Show.  259,  3rd  edit ,  n.  (6).  Awdley's  case,  Latch.  123.    R.  v,  Pateman, 

(»>  R.  V.  Taylor,  3  Salk.  231.     See  tits.  2  T.  R.  777.    See  tit.  **Town  Clerk"  {Res- 

**  Alderman"  {Rettoration,  Return),  **  Pdrish  toration.  Return), 


198  THE   HIGH   PREROGATIVE 

8poken  opprobious  or  slanderoas  words  of  an  officer  of  the  same  corporalioD> 
is  not  good,  unless  spoken  concerning  the  official  duties  of  such  officer  {dl) ; 
but  if  so  spoken,  the  prosecutor  may  be,  therefor,  disfranchised,  without  a 
previous  conviction  (e). 

.     Neglect  of  Official  Duties, — If  an  officer  act  contrary  to  the  nature 

and  duty  of  his  office ;  or  if  he  refuse  to  act  at  all,  the  office  may  therefor 
become  forfeited  ;  so  that  all  commissions  or  omissions,  within  the  spirit  of 
such  rule,  will  form  a  good  matter  of  return  in  confession  and  avoidance,  to 
a  writ  of  mandamus  to  restore,  &c.  {/).  Thus  a  general  neglect  or  refusal 
to  attend  to  the  duties  of  an  office,  is  a  ground  of  forfeiture;  so  determined 
neglect  or  wilful  refusal ;  but  a  single  instance  of  omitting  to  attend,  when 
no  particular  business  was  expected,  does  not  work  a  forfeiture  (g).  Thus 
occasional  non-attendance  at  the  Court  of  Quarter  Sessions,  is  no  cause  of 
forfeiture  of  a  municipal  office ;  for  though  there  be  a  difference  between 
public  offices  that  concern  the  administration  of  justice,  and  private  offices, 
in  this,  that  nonuser  in  the  one,  is  no  forfeiture  without  a  request,  and  some 
special  loss  occasioned  thereby,  as  it  is  in  the  other;  yet  as  the  absence  of  a 
single  officer,  as  an  alderman,  does  not  hinder  the  holding  of  Courts,  or  the 
validity  of  the  acts  of  that  Court,  such  an  absence  docs  not  amount  to  a 
neglect  or  nonuser  of  such  office  (h). 

.     Oaths, — As  to  a  return  of  omission  to  take  oaths,  see  supra,  titles 

Alderman  (Restoration  ;  Return);  Admission  (Return ;  Oaths). 

.    Statement  in  Return  of  Causes  of  Removal, — Where  an  amotion  is 

returned,  the  return  must  contain  all  the  facts  necessary  to  shew  that  the  pro* 
secutor  was  removed  in  a  legal  and  proper  manner,  and  for  a  legal  cause.  It 
is  not  sufficient  to  state  conclusions  only,  the  facts  themselves,  upon  which  the 
amotion  was  founded,  must  be  precisely  alleged,  in  order  that  the  Court  may 
be  able  to  judge  of  the  matter  (t) ;  so  that  a  general  allegation  of  neglect 

(d)  R.  V.  Gloucester  (Major),  Holt,  450.      ration.  Return). 

JtifB  case,  1  Vent.  302.    S.  C.  3  Keb.  714.  (A)  Bull.  N.  P.  202,  203.     R.  «.  Bristol 

Clark*8  case,  1  Vent  327.    S.  C.  Cro.  Jac.  (Mayor),    1    Show.   288.    R.   o    Pomfret 

506.    Parker's  case,  1  Vent  331.    Bagg's  (Major),10MocL  108;  Re]meU'scMe,9Rep. 

case,  11  Rep.  98.     S.  C.    1   Roll.  79;  11  99.  Seijt  Whitaker's  case,  2  Sdk.  434.  S.C 

Mod.  379.  R.  V.  Raines,  3  Salk.  234.  £arle*8  Ld.  Raym.  1233.    R.  v.  Carlisle.  Stim.  385. 

case.  Garth.  173,  where  see  form  of  return.  R.v.  Leicester  (Mayor),  Burr.  2087.    R.  v. 

See  R.   P.  Cambridge  (Chancellor),  Stra.  Wells,  Burr.  1999.    R.  o.  Richardson,  Burr. 

557.     See    tiu.    "Alderman*'    (Restoration,  517.     R.  v.   Exon  (Blayor).  1  Show.  260, 

Return), '*CouneiUor"{Re9toraiion,  Return).  3rd.  edit,  n.   (6).     R.  v.   Wells   (Coip.), 

Lord  Halo  usually  required  such  a  return  Burr.  1999.    Shrewsbury's  case,  9  Rep.  46  b. 

to  be  sworn.     See  tit  ^'CouneiOor'*  (Resto-  (•)  Bull.    N.    P.    203.     Bac    Afar,   tit 

ration.  Return),  9Xkd poet,  th.** Return.'*  "  Jtfan.**  (I.)     See  port,  tit  **  ile/nni."    B. 

(e)  Ante,  p.  195,  per  Fortescue,  J.,    11  v.  Buckingham  (Corp.),  10  Mod.  174,175. 
Mod.  379.     But  see  R.  r.  Une,  Fort.  275.  R.  r.   Liverpool  (Mayor),  Burr.  731,  per 

(/)  AnU,  p.  194.    See  Bac.  Abr.  tit  Mansfield,  C.  J.    R.  e.  Doncaster  (Mayor)» 

''Office*'  (M.)    See  infra,  n.  (p),  (A),  as  to  Say.  37  ;  and  see  S.  C.  Ld.  Raym.  1566. 

return,  and  see  port,  tit  '^Return,"  R.  v.  Ix>ndon  (Mayor),  3  B.  &  Ad.  261. 

(^)  Burr.  2004 ;  2  Salk.  434.    S.  C.  Ld.  R. r.  Abingdon  (Mayor).  2  Salk.  432.  R.  «. 

Raym.  1233.    See  tit  "  Recorder'*  (Reeto-  Lyme  Regis  (Mayor),  1  Doug.  149.    Bagg's 
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and  omission  of  datj,  has  been  held  to  render  such  a  return  insafficient  (j)^ 
and  to  warrant  a  peremptory  mandamus  (A).  So  a  return  which  alleged  the 
articles  or  causes  of  removal,  "  tul  effectum  sequentem/*  has  been  held  to 
be  ill  (/).  This  principle  does  not,  it  seems,  apply  to  an  amotion  from 
the  office  of  common  councilman  (m) ;  nor  to  any  office  which  is  either  at 
pleasnre  or  discretionary  (n). 

The  cause  of  removal  must  shew  a  neglect  of  duty,  &c.,  in  the  particular 
office  from  which  the  prosecutor  has  been  removed  (o).  So  that  a  return  that 
the  prosecutor  had  misbehaved  as  chamberlain,  and  therefore  they  had 
removed  him  from  his  office  of  capital  burgess,  has  been  held  to  be  bad  (p). 

.    2nd.    The  Power  of  Removal^  Sfc. — The  power  to  remove  or 

suspend,  must  be  shewn  upon  the  face  of  the  return  {jq\  in  order  that  the 
Court  may  see  both  that  such  a  power  exists,  and  that  it  has  not  been 
exceeded  ;  for  if  the  power  to  remove  be  only  for  '<  reasonable  cause,"  the 
Court  will  inquire  into  the  cause  (r). 

In  a  return  to  a  mandamus  to  restore,  if  it  be  stated  that  the  prosecutor 
was  removed  by  the  municipal  body  at  large  for  a  corporate  offence,  it  is 
unnecessary  to  aver  that  a  power  of  removal  for  such  offence  is  vested  in 
them ;  because  such  a  power  is  inherent  in  their  constitution,  and  therefore 
the  law  will  take  notice  of  it  without  averment,  according  to  the  rule  "  Ex- 
preseio  eorum  qiue  iacite  insuni  nihil  operatur,**  Sometimes,  however,  such 
power  is  expressly  given  by  charter,  bye-law,  &c.  to  a  select  part;  if  vested  in  a 
select  part  (s),  the  return  should  shew  how,  whether  by  charter  or  prescrip- 


cne,  11  Rep.  98.    R.  v.   Eion  (Mayor),  1  «.  Hutchintoii,  8  Mod.  99.    A.  v.;Newliory 

Show.  259,  3rd  edit.    Freemui*8  caae,  Cro.  (Mayor),  I  Q.  B.  751.  S.  C.  1  G.  &  D.^88. 

Car.  579.    R.   o.  Corye,  Sty.  87.    R.   v.  (p)  R.  o.  ]>onca3ter  (Mayor),  Ld.  Raym. 

Wilton  (Mayor),  2  Salk.  i38.     8.  C.  Ld.  1564.    S.  C.  1  Bam.  264.     Com.  Dig.  tit. 

Rsym.  225.     S.  O.  5  Mod.  255,  257.  -  Man.''  D.  4. 

( j)  R.  V.  Doncaster  (Mayor),  Ld.  Raym.  (q)  Rl  v.  London  (Mayor),  2  T.  R.  179. 

1566.    S.  C.  Say.  37  ;  Doug.  144.    War.  Bruoe*f  case,  Str.  819.    R.  o.  GuUdford,  1 

ien*s  case,  Oo.  Jao.  540.    R.  v.  Deighton,  2  Lev.  162.    &  C  1  Keb.  868,  880.    8.  C. 

Keb.  656.    Bac  Abr.  tit.  «< Man."  (L )  Ray.  152.     Com.  Dig.  tit.  '<  Afoii."  D.  4. 

(A)  R.  r.  Shaw.   12  Mod.    113.     R.  o.  (r)  Ante,  p.  198,  n.  (t).    R.  ».  London 

Apleford,  2  Keb.  861.  and  cases  there  cited.  (Mayor),  3  B.  &  Ad.  267.     R.  e.  Stratford^ 

(/)  R.  9.  Hutchinson,  8  Mod.  102  ;  but  upon- Avon  (Mayor),  1  Lev.  291 ;  I^.Raym. 

flee  &  C.  Fort.  200.     R.  v.  Bear,  2  Salk.  710.  R.  o. London  (Ep.),  13  East,  4 19,  and  n. 

417.    Pullea  «.  Palmer,  Ld.  Raym.   496.  (a).    R.  v.  Thame  (Churchwardens),  Str. 

See|MMf,tit.  '•Return.'*  115.    R.  e.  Cambridge  (U.),  8  Mod.  161, 

(»)  Dighton's  case,  1  Vent.  82.    S.  C.  2  per  Pratt,  a  J.,  citing  5  Rep.  57. 

Keb.  656.     Wanen*s  caae,  CVo.  Jac  540.  («)  R.  v.  Lyme  Regis  (Mayor),  1  Doug. 

Seetit.**awiidAiiaii.*'  149,  where  see  form  of  retuni.     R.  e.  Rich- 

(a)  See    ante,  p.  12—15.    R.    *.    Eye  ardson.  Burr.  517.    Haddock's  case,  Raym. 

(Bailifli).  4  B.  &  A  271.    8.  C.  1  B.  &  C.  439.    Lord  Bruce*8  case,  Stra.  819.     Sym. 

85.     S.  C.  2  D.  &  R.  172.  mers  v.  Regem,  Cowp.  602.    R.  v.  Lyme 

(  o)  Ante.    Boll.  N.  P.  203.    Lord  Haw-  Regis  (Mayor),  1  Doug.  149.  Exeter  (City) 

Iey*s  case,  1  Vent   145.     Anon.,  Sty.  151.  «.  Glide,  4  Mod.  34,  n.(a).  R.  o.  Doncaster 

Bagg's  case,  11  Rep.  93  b.     R.  e.  Chalke,  (Mayor),  Say.  38.  R.  v.  Liverpool  (Mayor), 

Ld.  Raym    225.     S.  C.  2  Salk.  428.    R.  Burr.  732.    Bac.  Abr.  tit.  "Aftm."  (L) 
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tion,  kc.  If  the  prosecutor  mean  to  contend  that  it  i«  vested  in  a  adect 
party  he  may  either  allege  it  in  reply  to  the  returOy  or  bring  an  acUon  fiir  a 
false  return  (t). 

The  return  should  shew  that  the  power  of  removal  has  been  duly 
exercised  (ti) ;  thus,  as  a  corporation  cannot  amove  by  an  order,  bat  only  by  an 
act  under  the  Common  Seedy  so  such  an  act  must  be  shewn  In  the  retom  (r). 
But  where  an  election  is  merely  entered  in  a  book,  a  bare  order  of  discharge 
is  sufficient  (w).  So,  where  a  return  stated  the  amotion  to  have  been  made 
per  Majorem  et  Burgenses  generally,  the  Court  presumed  it  to  have  been 
executed  by  all,  and  not  by  the  mayor  and  major  part  of  the  burgesses,  ibr 
"  indefinUum  aquipoUet  universalis'  and  stated  if  all  the  burgesses  were  not 
there,  an  action  for  a  false  return  would  have  lain  (x).  But  where  a  return 
alleged  that  the  mayor,  &c.  had  met  in  the  council  house,  but  it  was  not  said 
to  be  at  a  common  council  there  held,  such  return  was  quashed  (y). 

The  return  should  also  shew,  that  the  body  removing  had  not  only  the 
power  to  remove,  but  were  legally  constituted  for  the  occasion.  So  that  it 
is  not  sufficient  to  say  that  the  common  council  in  due  manner  met  and 
assembled,  it  must  expressly  allege  that  they  were  all  summoned  (2) ;  for 
the  omission  to  summon  one  member,  resident  within  the  limits  of  the 
borough,  to  a  corporate  meeting,  avoids  the  acts  of  that  meeting  (a).  But 
a  return  which  stated  that  the  body  was  duly  assembled  to  amove,  &c.,  has 
been  held  to  be  sufficient  (b). 

The  notice  to  the  corporators  to  meet,  should  contain  a  statement  of  the 
particular  business  for  which  their  presence  is  required  (c). 

.     3rd.  Summons;    when  Necessary, — After  a  person  has  been 

admitted  to  an  office,  he  cannot  be  justly  amoved  from  it  tit  inriio  without 
having  previously  forfeited  it,  and  an  inquiry  had,  as  to  whether  there  has 
been  a  forfeiture  or  not ;  which  inquiry  can  only  be  made  after  the  party 

(0  I   Doug.  149,  (144),  wpra,     R.  v.  (z)  Bull.  N.  P.  204.     R.   o.  Liverpool 

Doncuter  (Mayor),  Say.  38.    8.  C.  Bull.  (Mayor),  Burr.  232,  723.    Com.  Dig.  tit. 

N.  P.  201, 205.  S  C.  Ld.  Raym.  1564.  Com.  **  Man,"*  D.  4.     How  a  remond  was  eflected 

Dig.  tit.  *'  Man,'*'  D.  3.     R.  0.  FeTersham,8  need  not  be  alleged  on  a  removal  from  in 

T.  R.  536.     Bac.  Ab..  tit.  <<itfaii.*'  (I).  office  dwanU  bene  pladto.     R.  0.   Holt,  3 

A  power  of  amotion  ad  Kbitnm  not  being  Keb.  700.    R.  r.   Cambridge  (Mayor),  2 

incident  to  a  corporation,  must,  when  relied  Show,  70.    Ante,  p.  176. 

upon,  bo  positively  alleged;  2   Salk.    430,  (a)  R.  v.  Shrewsbury  (Mayor),  Cas.  t 

n.  (a).  Hard.  147.     S.  C.  Stra.  1051.    S.  C.  Andr. 

(«)  R,  V,  Doncaster  (Mayor).  Say.  38.  171.    S.  C.  Ridgw.  46.   S.  C.  14  Vin.  Abr. 

Com.  Dig.  tit.  «  Man,"  D.  3.  583,  c  4 ;  Bull.  N.  P.  208.     R.  r.  Grimes, 

(o)  Bull.    N.  P.    204.     R.   0.    Wilton'  Burr.  2598.     Bagg's  case,  1 1  Rep.  99.    R. 

(Mayor;,  5  Mod.  259.    S.  C.  2  Salk.  428.  v.  Gaskin,  8  T.  R.  209.     R.  v.  Truebody, 

R.  r.  Holt,  3  Keb.  700,  and  eases  there  cited.  Ld.  Raym.  1275.     R.  e.  Chalke,  Ld.  Rayn. 

(w)  R.  V.  Chalke,  I^.  Raym.  226.  226.    R.  v.  Darlington  School,  6  Q.  B.  707. 

(«)  R.   V.  Bray  field,  2    Keb.  489,  and  (6)  R.  v.  Doncaster  (Mayor),  2  Ld.  Ken. 

Colchester's  case  there  cited ;  1  Bulst  160;  391 ;  Burr.  738. 

March.  165.     And  see  Dighton  v.  Staflbi^  (c)  R.  v.  Doncaster  (Mayor),  Bnrr.  738; 

(Corp  ),  2  Keb.  641.  R.  e.  Carlisle  (Corp.).  Stra.  384  ;  11  Bast, 

(y)  R.  V.  Gloucester  (Mayor),  3  Bulst  84,  n.  (a),  nam,  MacheU*.  Nevtnson,  E.  10 

126.     Sec  poti,  tit.  "  netum**  ( Certainiy).  Geo.  1. 
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amoved  has  been  penoDally  summoned  to  answer  the  matters  wherewith  he 
is  charged  (d). 

A  summons,  therefore,  is  in  general  necessary  in  all  cases  where  the 
amotion  is  in  innito.  But  where  the  prosecutor  is  amoved  for  non-residence, 
or  he  reside  out  of  the  borough,  8m5.,  the  corporation  is  not  bound  to  go  out 
of  its  jurisdiction  to  summon  him  (e).  It  must,  however,  clearly  appear  that 
the  non-residence  is  with  the  intention  of  withdrawing  permanently,  or  the 
Court  will  grant  a  peremptory  mandamus  (/). 

But  where  a  good  and  true  cause  of  suspension  or  removal  is  returned, 
the  Court  will  not,  although  the  prosecutor  have  not  been  summoned,  restore 
him  to  his  office.  Thus,  where  a  corporator  declared  that  he  would  serve 
no  longer,  and  was  thereupon  removed,  the  Court  refused  to  restore  him, 
though  he  had  not  been  summoned  (g).  So  after  a  voluntary  resignation  (A). 
So,  where  a  mandamus  was  applied  for  to  restore  a  town  clerk,  upon  the 
ground  that  he  had  been  removed  without  notice  to  appear  and  defend 
himself,  the  Court  refused  the  writ,  because  it  was  admitted  there  was 
sufficient  cause  for  the  amotion  (t). 

.     For  what  Offices.— Those  offices  only  which  are  of  a  freehold 

nature,  whatsoever  the  ground  of  amotion  may  be,  require  a  previous 
summons,  &c.  (j).     For  to  a  mandamus  to  restore  an  officer  who  is  in  at 

(d)  Supra,  p.  195;  Bull.  N.  P.  204; 
Bac.  Abr.  tit.  "Afa»."(I.)  R.  ».  London 
(Mayor),  Holt,  169,  170.  R.  ».  Giskin,  8 
T.  R.  209.  R.  V,  Davies,  9  D.  &  R.  209. 
R.  9.  Smith,  5  Q.  B.  619.  8.  C.  1  D.  & 
M.  565,  where  see  plea  of  "  no  summons.  ** 
a  C.  13  L.  J.,  N.  S.  166.  Q,  B.  R.  v. 
Oxford  (Mayor),  Utch.  229.  S.  C.  Palm. 
465.  Bagg*s  case,  1 1  Rep.  93  b.  Painter 
».  Liverpool  Gas  Company,  3  A.  &  E.  433. 
R.  V.  Laagley,  5  Q.  B.  619,  n.  (y).  R.  v. 
Neale,  4  N.  &  M.  868;  6  Q.  B.  622,  n.  (c), 
R.  p.  Sl  James'  (Vicar).  6  Q.  B.  622.  R.  v. 
I>arlJngton  School,  6  Q.  B.  709.  R.  ». 
CWffitbs,  5  B.  &  A.  731.  The  Protector  v. 
Golchester  (City),  Sty.  447,  453.  R.  v. 
Cambridge  (U.;,  Stra.  566,  per  Fortescue,  J. 
S.  C.  Fort.  204.  R.  v.  Aldborough.  10 
Mod.  101 ;  10  Mod.  180,  n.  (/).  Dunch  o. 
Norwich  (City),  2  Salk.  436.  R.  v.  Bentley, 
Stra.  912.  R.  v,  Litchfield  (Ep.),  7  Mod. 
217 ;  1  Ring.  357.  Dr.  Sherlock  v.  Nor- 
wich (Dean),  Fort.  222.  See  farther,  as  to 
summons,  tit.  "A/dernum"  iSummont). 

(<>  R.  e.  Exeter  (Mayor),  I  Show.  365. 
366.  S.  C.  Comb.  198.  S.  C.  4  Mod.  33. 
a  C.  Holt.  169,  435.  S.  C.  12  Mod.  27 ; 
and  see  M^tra,  Cowp.  503 ;  1  Doug.  149.  R.  e« 
Shrewsbury  (Mayor),  7  Mod.  202.  R.  v, 
Tniebody,  11  Mod.  75.     S.  C.  Ld.  Raym. 


1275.  S.  C.  Holt,  449.  R.  9.  Grimes, 
Burr.  2598.  See  1  Kyd  on  Corp.  443. 
Bagg^s  case,  1 1  Co.  99.  R.  v.  Lyme  Regis 
(Mayor),  1  Doug.  149.  See  tit  "  Alderman^ 
(Betttm,  Sumtponi).  A  corporate  office  does 
not  become  ipto  fado  vacant  by  non-resi- 
dence,— it  is  a  forfeiture ;  but  the  franchise 
is  not  lost  till  a  sentence  of  amotion  has  been 
pronounced ;  see  ante,  p.  197.  R.  v,  Exon 
(Mayor),  1  Show.  260,  3rd  edit,  n.  (A),' 
citing  R.  r.  Heaven,  2  T.  R.  772.  1  Show. 
365,  citing  Moore,  135,  833. 

(/)  Ani€,p.  197.  R.  9,  Tmebody,  Ld. 
Raym.  1275.  R.  9.  Leicester  ( Mayor ), 
Burr.  2089.     R.  o.  Lyme  Regis  (Mayor), 

1  Doug.  149.  See  Espinasse's  Dig.,  2nd  edit, 
p.  679.  See  tit  "Alderman,'*  {Rettoration^ 
Return,  Non^reridenee), 

(g)  Ante,  p.  192.  R.  o.  Axbridge,  Cowp. 
523.  R.  o.  London  (Mayor),  2  T.  R.  177» 
R.  o.  Dr.  Gaskin,  8  T.  R.  209.  R.  9.  Tid. 
derley,  1  Sid.  14.    Haxard's  case,  2  RoU.  11. 

(A)  Ante,  p.  192.    R.  o.  Rippon  (Mayor), 

2  Salk.  433.     S.  C.  Ld.  Raym.  563. 

(t)  Ante,  p.  192.  R.  9.  Exon  (Mayor),  1 
Show.  259,  3rd  edit,  n.  (e),  citing  260,  n. 
(/).     R.  9.  Axbridge  (Mayor),  Cowp.  623. 

(7)  Recorder  of  Colchester*8  case,  2  Keb. 
656;  and  see  Sid.  461.  R.  v.  Dighton, 
snpra,  p.  176,  n.  (0* 
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pleasare  only,  it  is,  as  before  stated,  a  good  return  to  say,  it  was  thdr 
pleasure  to  remove  him,  and  in  such  a  case  a  summons  is  not  necessary  (k); 
but  if  by  the  return  it  should  appear  that  such  officer  was  amoved  for  some 
misfeasance,  and  the  power  to  remove  ad  libiium  be  not  returned  nor  relied 
upon,  then  the  return  must  allege  a  summons,  &c.  as  in  other  cases  (/).  So, 
no  summons  previously  to  removal  is  necessary,  where  there  is  a  discretionary 
power  of  amotion  (m). 

.     Form  of  Summons.-^The  cases  differ  considerably  as  to  whether 

the  summons  may  be  merely  general  in  its  terms,  or  that  it  is  necessary  that 
it  should  particularly  specify  the  matters  to  be  charged.  Thus,  the  Court 
has  on  many  occasions  stated,  that  there  need  not  be  any  summons  to 
answer  particular  matters  (n)  ;  on  other  occasions  the  Court  has  said,  that 
the  prosecutor  should  have  had  a  particular  summons  for  a  particular  charge, 
and  that  it  is  not  sufficient  to  summon  generally,  and  then  to  allege 
particular  crimes,  ftc.  against  him,  which  he  may  not  be  prepared  to 
answer  (o).  It  would  seem,  that  the  summons  should  specially  allege  the 
grounds  of  the  amotion.     No  public  notice  is  necessary  (/?). 

.    Allegation  of  Summons  in  Return, — As  the  fact  of  summons  is 

necessary  to  a  legal  amotion,  so  a  specific  allegation  of  summons,  or  of 
equivalent  facts,  in  a  return  of  such  an  amotion,  is  so  requisite  to  its  validity 
that  its  absence  is  an  objection  that  can  never  be  got  over  (q).  Therefore, 
in  all  cases  in  which  a  mandamus  is  brought  to  command  a  restoration  to  an 
office,  the  return  must  not  only  shew  the  cause  of  removal,  but  that  the 
party  removed  was  summoned  to  answer,  or  was  heard  in  his  defence. 
Thus,  although  a  municipal  corporation  have  lawful  authority,  either  by 
charter  or  prescription,  to  remove,  and  may  have  had  just  cause. to  remove 
the  prosecutor,  yet,  if  it  appear  from  the  return  that  they  proceeded  against 
him  without  having  either  summoned  or  heard  him  in  answer  to  what  was 
objected  against  him,  such  removal  will  be  void,  and  will  not  bind  the 
prosecutor,  because  it  is  against  justice  and  right  (r).     So,  where  a  return 

(Jk)  AnU,p.  176.    R.  e.  Tbamc  (Gaardi-  8.  C.   5  Mod.   354»  257.     R.  o.    Exeter 

ans),  Stra.  115.    R.  o.  Bolt,  3  Keb.  700.  (liajor),  I  Show.  365,  3rd  edit.,  per  Holt, 

Com.  Dig.  tiL  •*  Mam."  (D.  3).     Dighton  v.  C.  J.    R.  «.  C«&bridge  (Cbuicellor),  Strm. 

Stratford-upon-Avon,  2  Keb.  641.  557.   See  infia,  n.  («). 

(/)  Ante,  p.  176.     Stra.    115,  tupra.     R.  (p)  &•  e.  Shrewsbury  (Ifayor),  7  Blod. 

V.  Iptwich  (Baili£b),  2  Salk.  435,  16.  &  C  202,  citing  Seijeant  GUde*^  caae,  4  Mod.  33. 

Ld.  Raym.  1233.  S.  C.  1  Show.  258, 364.    S.  C.  Combw  197. 

(m)  Ante,  p.  12^15.     R.  v.  Darlington  S.  G.  Holt,  169,  435.     S.  C.  12  Mod.  27, 

SdiooU  6  Q.  B.  682.  251.     S.  C.  Ld.  Rajm.  223. 

(fi)  R.  V.  WUton  (Mayor),  5  Mod.  259.  (q)  R.  e.  Cambridge  (U.).  8  Mod.  164, 

a  C.  2  Salk.  428.     S.  C.  Ld.  Raym.  225.  citing  Dr.  BenUey'i  case,  2  Bam.  19, 22.  R. 

Com.  Dig.  tit.  •*  A&m.**  D.  3.  v.  Shrewsbury  (Mayor),  7  Mod.  202.     R.  v. 

(o)  Exeter  (City)  e.  Glide,  4  Mod.  37,  Wilton  (Mayor),  2  Salk.  434.    &  C.  Ld. 

n.  (a).    Bagg*s  case,  11  Rep.  99.     R.  «.  Baym.  225.    S.  C.  5  Mod.  255,  257. 
Liverpool  ( Mayor),    Burr.  731.    Morns*to  (r)  Bagg's  case,  1 1  Co.  99  b.,  cited  m  R. 

caae,  M.  7  Wm.  3,  cited  in  4  Mod.  37.     R.  v.  Smith,  1  D.  &  M.  573.    S.  C.  5  Q.  B. 

V.   Exon  (Blayor),  1    Show,  259.     R.  v.  614.   See  p.200,aad  tite.  «ittfcnMsi''(Jt»> 

Chalke,  Ld.  Raym  225.    &  C.  2  Salk.  428.  toratiam  Smmmoms). 


WRIT   OF  3IANDAMU8.  203 

did  not  shew  upon  the  face  of  it  that  the  prosecntor  had  been,  previously  to 
amotion,  summoned  or  heard  as  to  the  matters  objected  against  him,  it  was 
quashed  (s).  It  is  not  howeyer  necessary,  that  the  prosecutor  should,  in 
pursuance  of  the  summons^  have  appeared  to  answer  the  charge  (/). 

An  allegation  of  non-attendance,  lieei  tummonituSf  has  been  held  good  by 
three  Judges,  conird^  Holt,  C.  J.,  who  held  a  particular  summons  to  be 
necessary  («).  So,  an  objection  taken  to  a  return  to  a  mandamus  to  restore 
to  the  office  of  alderman,  that  it  was  not  stated  that  the  alderman  had  notice 
to  defend  himself,  but  that  he  had  been  summoned  to  attend  in  his  place  as 
alderman,  was  overruled ;  it  being  held,  that  such  an  allegation  was  equi-. 
valent  to  a  formal  notice  (v).  So,  if  the  return  say  **guod  procuraverunt 
eum  iummaneri/'  it  is  sufficient  (w).  But  an  allegation  of  licet  stEpius 
requisUuSy  ^.,  has  been  held  not  to  be  sufficient  to  express  a  summoning  (x). 

If  it  be  alleged  **  that  the  prosecutor  appeared  and  was  heard,"  it  is  suffi- 
cient ;  for  appearance  cures  a  want  of  summons,  and  in  such  case  a  summons 
need  not  be  allied,  for  the  Court  will  presume  he  was  heard  in  his 
defence  (z).  So^  an  allegation  of  **  quodfuU  audiius  de  materiis  objectu**  has 
been  held  to  be  sufficient,  although  it  did  not  state  that  he  was  summoned  ; 
for  the  intent  of  the  summons  is,  that  the  prosecutor  may  be  heard  (a).  But  a 
return  that  the  prosecutor  was  heard  of  that  and  other  crimes,  without  stating 
what  crimes^  has  been  held  to  be  bad  (b) ;  becausp  it  did  not  appear  but 
that  the  crimes  were  such  as  would  not  justify  a  disfranchisement,  and  the 
Court  will  intend  nothing  but  what  is  sufficiently  alleged  (c). 

].     4th.  Proof  that  Causes  of  Removal  are  True, — It  should  appear 

on  the  return,  that  on  the  hearing,  &c.,  had  in  pursuance  of  the  summons,  &c., 

(«)  9  Edw.  4,  14.    Campion's  case,  2  Sid.  (x)  R    e.  Wilton  (Borgeises),  5  Mod. 

97.  Bagg'«  case,  1 1  Rep.  99  a.    Anon.,  Sty.  258.    Exeter    City  0.    Glide,  4  Mod.  37. 

151,    447.     The    Protector    o.    Colchester  S.  C.  1  Show.  364.    S.  C.  Ld.  Raym  223 ; 

(Town).  Sty.  452.     R.  v.  Brayfield,  2  Keb.  Com.  Dig.  tit.  "  Man:'  D.  4. 

488.     R.  f*.  Dr.  Gaskin,  8  T.  R.  209.  R.  e.  (r)  R.  e.  Dyer.  I  Salk.  181.    S.  C.  I^ 

Aldboroagh  (Borough),  10  Mod.  101.  R.  e.  Raym.    1406.    R.  v.   Johnson,  Stra.  261. 

C^pcr.  1  Keb.  777.    R.  p.  Heaven,  2  T.  R.  R.  ».  Wilton  (Mayor\  2  Salk.  428.     8.  C. 

772.    Dr.  Bentlcy*s  case,  Fort   202,  206,  Ld.  Raym.  225,  nom.  R.  v.  Chalke.    S.  C. 

235.    S.  C.   Stra.  557;  Ld.  Raym.  1334;  5  Mod.  255,  257.    R.  o.  Eion.  (Mayor). 

Com.  Dig.  tit  "  Man^  D.  3,  D.  4.     R.  e.  1  Show.  259,  366,  3rd  edit.,  n.  (c).     R.  v. 

CaTObridge(U.),8Mod.l54.    Eieter(City)  Ipswich  (Bailiffs),  2  Salk.  435.     S.  C.  Ld. 

r.  Glide,  4  Mod.  37.  Raym.  1233.     S.  C.  Holt.  444.     R.  v.  Ox- 

it)  Com.  Dig.  tit  «  Afoii."  D.  3.  ford  (Mayor),  Palm.  453.    R.  e.  Lirerpool 

C«)  R.   e.   Glyde,   12  Mod.   2a    S.    C.  (Mayor).  Burr.  731.   See  2  T.  R.  181.     R. 

I  Show.  364.    S.  C.  Holt  169,  435.     S.  C.  o.  The  Baily,  1  Keb.  33.    R.  v.  Glooceiter 

I^  Raym.  223;  I  Doug.  1 49 ;  Cowp.  503 ;  (City),   3    Buls.   189.     R.   e.    Shrewsbury 

ntpra,  p.  199,  n.  (1).  See  onto,  p.  202,  n.  (ii\  (Mayor),  7  Mod.  202. 

(o).  (0-                                              *  (a)  5  Mod.  259.    S.  C.  Salk.  428,fivrti; 

(o)  R.  V.  Gaskin.  8  T.  R.  210,  citing  11  Com.  Dig.  tit  **  Man,^  D.  3. 

Co.  99  a.    R.  V.  London  (Mayor),  M.,  26  (6)  R.  9.  Wilton  (Mayor),  5  Mod.  259. 

Geo  3,  B.  R.  Manaton*s  case,  Raym.  365.    See  potf,  tit 

(w)  Braithwaito*s  case,  1  Vent  19;  Com.  **RHufW*  {CaiabdgX 

Dig.  tH.  "Afan."  D.  3.  ^c)  Supra,  n.  (•)•   ScoDort.  tit  '^Rdumr 
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the  charge  for  which  the  prosecutor  was  removed  was  proved;  it  is  not 
sufficient  to  state  merely  that  he  was  present  when  the  charge  was  made, 
and  did  not  deny  it  (cf).  The  return  should  also  describe  the  nature  of  the 
proof,  which  must  be  such  as  is  allowed  at  common  law  (e). 

].     5th.    Removal  founded  on  alleged  Cause  of  Removal, — The 

return  should  upon  the  face  of  it  shew,  that  the  judgment  of  amotion 
was  founded  upon  the  evidence  given  (/)  against  the  prosecutor  on  the 
hearing  had  in  pursuance  of  the  summons. 

].    9th.  As  to  compensation  for  loss  of  office,  see  tit.  Compensation 

(Office). 

Organist].  Election. — The  writ  does  not  lie  to  command  the  vicar,  &c, 
of  a  parish,  to  meet  for  the  purpose  of  electing  an  organist  for  the  parish 
church,  although  for  all  time  of  living  memory,  there  may  have  always  been 
an  organist,  who  has  been  paid  a  stipend  out  of  the  church-rates  (g). 

.     Admission, — At  a  vestry  meeting  convened  for  the  purpose  of 

electing  an  organist,  it  was  unanimously  agreed  that  the  course  pursued  on 
a  former  vacancy  should  be  followed ;  namely,  that  a  committee  of  the  vestry 
should  elect  six  out  of  the  candidates,  who  should  perform  in  the  parish  church 
each  on  a  separate  Sunday,  and  that^one  of  the  six  candidates  shbuld  be 
received.  It  was  held,  that  this  mode  of  proceeding  was  not  unreasonable, 
and  that  the  Court  would  not  grant  a  mandamus  to  admit  to  the  office  a 
person  in  whose  favor  the  greatest  number  of  votes  had  been  tendered,  but 
who  was  not  one  of  the  six  candidates  (A). 

Overseers  of  the  Poor].    This  subject  is  arranged  as  follows : — 


OvsssBBRS — Swearing  in  - 

-  205 

Election 

-  204 

Duiy.ix.        . 

-  206 

Appotntinewt 

-  205 

Accounts 

-  206 

Application 

-  205 

Rendering 

-  206 

AffidaviU 

-  205 

AUouxmce 

-  206 

Return 

-  205 

Payment 

-207 

].    Election.  ~The  writ  lies  to  command  justices  of  the  peace  to  hold. 


(d)  R.  V.  Farenbam  Fiahen,  8  T.  R.  352, 
356;  2  B.  &  Ad.  705.  R.  v.  lUchardson, 
Burr.  538.  Harman  e.  Tappenden,  1  East, 
562 ;  and  see  1  K.  &  a  697.  R.  e.  Car- 
marthen  (Burgesses),  1  M.  &  8.  697  ;  Bull. 
N.  P.  202.  R.  V,  Neal,  4  N.  &  M.  868. 
R.  9.  Smith,  1  D.  &  M.  564.  8.  0.  5 
Q.  B.  614.  See  tit  '*  Ptiruh  CkrV*  {Re^ 
Ham). 

(e)  R.  V.  Wilton  (Mayor),  5  Mod.  258. 
(/)  8  T.  R.  364;  Burr.  538,f«ipra.  R.  v. 


Buckingham  (Corp.).  10  Mod.  176,  citiog 
Bagg's  case,  11  Rep.  97.  R.  e.  Ozon. 
(Mayor),  2  Salk.  429.  R.  v.  Ipswich  (Bai- 
lift),  2  Salk.  435.    S.  C.  Ld.  Raym.  1233. 

(g)  Ex  parU  Le  Cren,  2  D.  &  L.  571. 
8.  C.  14L.  J.,  N.  S.  34,  Q.  B.  It  is  not  sn 
office  known  to  the  law.  ^nte,  p.  113, 
n.  ig).  See  tit.  ''Oj^et**  {Kwmn  to  Am 
Law), 

(A)  2  D.  &  L.  571,  iM/wv.  See  tit.  •*  Ofct* 
(^AdmiMtion), 
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under  the  provisioDs  of  a  local  act,  a  petty  sessions,  and  thereat  receive  from 
the  yestry  clerk  a  list  of  the  names  of  those  nominated  by  the  inhabitants  to 
serve  the  office  of  overseers  of  the  poor,  and  to  select  and  appoint  therefrom 
certain  of  thetki  to  serve  such  office  (t)  ;  and  also  to  command  parish  officers 
to  produce  the  poor-rate  and  other  books,  at  a  scrutiny  of  the  votes  given 
at  a  poll  which  has  been  taken  for  the  election  of  overseers  (J). 

] .     Appointment, — The  writ  will  also  be  granted  to  command  justices 

of  peace  to  appoint  overseers  for  a  place  by  law  entitled  to  have  them  (A), 
notwithstanding  it  may  be  extra-parochial,  if  it  be  a  vill,  which  must  be 
shewn  on  the  affidavits  (l);  or  for  a  hamlet,  which  never  before  had  overseers, 
if  entitled  to  have  them  (m).  So  where  a  parish  consists  of  several  townships, 
some  of  which  maintain  their  own  poor,  and  have  overseers  separately 
appointed,  the  Court  will  grant  a  mandamus  to  command  a  separate  appoint- 
ment (n),  notwithstanding  the  statutory  period  of  time  within  which  they 
should  have  been  appointed,  may  have  expired  (nn). 

The  writ  does  not,  however,  lie  to  command  an  overseer  to  allow  inspection 
of  bis  appointment,  such  an  application  being  properly  the  subject  of  an 
appeal  to  the  sessions  (o). 

'.     Application  ;  Affidavits, — The  affidavits  must  expressly  shew  that 

the  place  in  question  actually  is  or  is  reputed  to  be  a  vill  (/>),  or  otherwise 
as  by  act  of  Parliament,  &c.,  entitled  to  have  overseers. 

.    Return, — It  is  a  good  return  to  such  a  mandamus,  that  the  place 

for  which  the  overseers  are  sought  to  be  appointed  is  not  entitled  to  have 
them  (^). 
* ]•     Swearing  in. — The  writ  also  lies  to  command  churchwardens  to 

(t)  R.  V,  Hedger,  4  P.  &  D.  61.    S.  C.  S.  C.  Stra.  1123,  and  cases  there  cited.    See 

12  A.  &  E.  139,  161.    S.  C.  9  L.  J.,  N.  8.  1  T.  R.  374,  nipra ;  Com.  Dig.  tit.  •«  Man,"* 

117,  M.  C.     See  tits.  "  Act  of  ParUanumi,**  (A.)   R.  v.  Bedfordsb.  (J.),  Cald.  157.    R. 

•*  Chmrekwardefr  (Eketitm),  "  Office*'  (^fce-  e.  Peterborough  (J.),  Cald.  238 ;  Bac.  Abr. 

tion),  "  Pansh''  (  Offieer$,  EUetum),  tit.  "Mm.**  (D.)  And  tit.  '' Chwrchwardemt,** 

(J)  R.  V,  Fall,  1  G.  &  D.  118.    S.  C.  1  (»)  R.  o.  Westmoreland  (J.).  T.  19  and 

Q.  B.  636.    See  tits.   **  Church"  (Chwdk  20  Geo.  2;  1   Wils.   138;  Com.  Dig.  tit. 

Tnuieta),      "  Churchwarden"     ( Election  ),  "  3fo»."  (A.) 
•«  Vote,"    And  poet,  p.  208,  n.  (o).  («)  R.  9,  Horton,  1  T.  R.  374.    R.  v. 

(A)  Ante,  p.  9,  27,  28.    R.  v.  Horton,  1  Pabner,  8  East,  416,  and  see  R.  v.  Walsall, 

T.  R.  374.    R.  V,  Newell,  4  T.  R.  266.  2  B.  &  A.  167. 

B.  e.  Salop  (J.),  3  B.  &  Ad.  910.    R.  9.  (im)  Ante,  p.  22,  n.  (x),    R.  v.  Sparrow, 

Worcesfersh.  (J,),  12  A.  &  E.  28.    8.  C.  eupra^it,  (/).    See  tit  *•  Act  of  Parliament.** 
3  P.  &  D.  465.    S.  C.  9  L.  J.,  N.  8.  81,  (o)  Ante,  p.  21.    R.  9.  Harrison,  16  L.  J., 

H  C.     S.  C.  4  Jur.  1009.     R.  v.  Middle-  N.  S.  33,  M.  C.     See  tits.  *<  Books,  ^,,** 

tex  (J.),  Say.  148.     R.  v.  Lancsster  (J.),  '•  Quarter  Seeewna**  (Appeal), 
2  Bam.  430,  431.    R.  v.  Palmer,  8  East,  (p)  Ante,  p.  27,  28.    R.  v.  Bedfordsb. 

416;  Bac.  Abr.  tit.  *«  Man,**  (D.)  (J. ).  Cald.  157,  238.    See  poat^  tits.  *<  Affi^ 

(0  R.  v.   Rofford  (Inbabs.),    Str.    512.  davits,**  "AppKeaHon'*  {4ffidavits), 
S.  C.  Fortes.  321.     8.  C.  8  Mod.  39.    S.  C.  (9)  R.  v,  Welbeck  (Inbabs.),  Stra.  1143. 

Foley,  9,  cited  in  2  Salk.  486,  marg.    R.  v.  And  see  Barr.  1391 ,  1393,  enpra.    See  ante, 

liancash.  (J.),  1  D.  &  R.  485.     R  v.  Spar.  tit.  *<  Office**  (  Restoraiwn,  Return),  and  pott, 

row,  7  Mod.  393,  where  see  form  of  writ  tit  •*  Return,** 
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perform  the  miDisterial  act  of  swearing  in  overseers  of  the  poor  (r) ;  and  the 
rale  for  this  purpose  is  absolute  in  the  6rst  instance  (#). 

"].    Dutyy  ^c, — The  Court  will  not,   by  mandamus,  command  an 

overseer  to  join  in  doing  a  particular  act,  if  there  be  a  concurrence  of  the 
majority,  because  that  is  sufficient ;  but  if  one  will  neither  do  nor  join  in  the 
doing  of  an  act  which  he  ought  to  do,  the  Court,  in  either  case,  will  grant  a 
mandamus  to  compel  him  (f). 

— ].  Accounts^  Rendering, — As  justices  of  the  peace  have,  under  stat. 
17  Geo.  2,  c.  38,  a  discretionary  power  whether  or  not  they  will  commit 
overseers  for  not  rendering  an  account ;  so  the  Court  of  B.  R.  will  not 
command  them  to  issue  their  warrant,  under  that  statute,  against  the 
overseers,  on  their  default  (tt). 

The  writ,  will,  however,  be  granted  to  command  overseers,  &c.,  to  pass 
their  accounts,  pursuant  to  stat.  50  Geo.  3,  c.  49  {v).  So  it  lies  to  command 
the  Quarter  Sessions  to  hear  and  determine  a  complaint  against  ex-overseers, 
&c.,  for  not  having  signed,  passed,  and  delivered  to  the  succeeding  overseers, 
&c.  proper  accounts  conformably  with  stat  17  Geo.  2,  c.  38  ;  to  which  the 
defendants  may  return  that  they  have,  in  fact,  signed,  &c.  their  accounts  {w). 
But  a  mandamus  to  command  ex-overseers  to  account  under  stat.  43  Eliz.  c.  2, 
with  the  then  present  overseers,  has  been  quashed,  because  by  such  statute, 
the  account  is  to  be  rendered  to  the  justices,  &c.,  and  not  to  the  overseers  (x). 
So  it  will  not  lie  to  command  them  to  account,  unless  it  appear  that  there 
is  no  other  remedy  (y).  So  where  overseers  produce  their  accounts  to  the 
auditor  appointed  by  the  poor  law  commissioners,  but  refuse  to  furnish 
particulars  of  the  items  of  those  accounts,  the  Court  will  not  grant  a 
mandamus,  to  compel  them  to  do  so,  the  auditor  having  it  in  his  power  to 
disallow  such  charges  (z). 

].     AUotoance^-^The  writ  lies  to  command  justices  to  examine,  allow, 

and  pass  the  accounts  of  the  overseers  of  the  poor,  under  stat.  50  Geo.  3, 
c«  49,  8. 1  (a),  and  also  to  command  them  to  swear  such  overseers  to  their 

(r)  R.  0.  Manchester  (Charch wardens X  7  (w)  R.  v.  Worcestersh.  3  D.  &  R.  299. 

D.  707.    See  tits.  **CAtcfvAvardefu»(^wear^  R.  v.  Carrocke,  1  Bott  P.  L.  299;  Show. 

ing  in),  •*  Office**  (  Swearing  in).  See  |nm(,  395.  See  tit  ** CftvrcAioordrn**  ( if ceomte). 
tit.  "  RHwrn,**  and  anU,  p.  12.  (x)  Ante,  p.  27,  28.  Anon.,  2  Salk.525,5. 

(i)  Ibid.     See  pott,  t\t,  **  Ruk."  (y)  Ante,  p.    18—27.     R.     o.    SheptoB 

(t)  Ante,  p.  9,  15.    R.  v.  Beeston,  3  T.  Mallott  (Orerteers),  5  Mod.  421. 
R.  592.     See  tits.  **AUennan"  (Enforcing  (z)  R.  v.  Halifax  (Overseers),  10  L.  J., 

Duty),  "  Corporation  Munieipai**  (Duties,  N.  S.  81,  M.  C.    See  tit.  "Auditor.'* 
Sfc.),  « Office*  ( Enforcing  Duties),  "  Pbor.**  (a)  Ante,  p.  9.     R.  o.  Cambridge  (J.), 8 

(u)  Ante,  p.  12,  15.    R.  v.  Norfolk  (J.),  D.  89,  citing  R.  o.  Flockwold  Inclosare,2 

1  N.  &  M.  67.  See  tiu.  *<^ccovii<f,'*  Chit.  251.  R.  v.  Barlow,  2  Salk.  609,  and 
•*  Churchwardens**  (Accounts).  cases  there  cited.     R.  v.  Eaton,  9  L.  J., 

(9)  Ante,  p.  9.     R.  v.  Warwicksh.  (J.),  N.  S.,  98,  M.  C,  per  Parker,  C.  J.    R.  v. 

2  D.  &  R.  299.  5  B.  &  C.  430.  See  tits.  Townsend.  1  Bott  305,  p.  318.  See  tits. 
«  Act  of  Parliament:*  **  Churchwardens**  (^Ac  "  Act  of  ParKamtnt,**  "Churdtwaniens^  (Ao^ 
counU),  "ConstabUr  (Accounts).  counts,  Aihwanee,  ^) 
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acconntu,  under  stat.  17  Geo.  2,  c.  38 ;  but  if  the  justices  have  a  legal 
objection  so  to  do,  they  may  return  it  (Jb).  The  application  for  the  writ  b 
granted  as  of  course  (c). 

The  writ  will  also  be  granted  to  command  the  Quarter  Sessions  to  enter 
coDtinuanceSy  and  receive  and  hear  an  appeal,  which  ought  to  be  received, 
against  the  allowance  of  overseers'  accounts,  &c.  (d).  So  as  to  an  appeal 
against  the  allowance  of  the  accounts  of  an  assistant  overseer,  unless  there 
be  a  limitation  in  the  warrant  of  his  appointment,  which  prevents  his 
.accountability  to  the  parish  («).  So  against  the  allowance  of  the  accounts 
of  ex-overseers,  and  this  though  a  special  sessions  may  have  previously 
allowed  them,  under  stat.  60  Greo.  3,  c.  49,  s.  1  (/). 

But  as  the  power  of  the  Quarter  Sessions  to  allow  accounts  submitted  to 
them  annually  by  overseers,  under  stat.  50  Geo.  3,  c.  49,  s.  1,  on  their  going 
out  of  office,  is  not  taken  away  by  stat.  4  &  5  Wm.  4,  c.  76,  s.  47,  which 
requires  such  accounts  to  be  passed  quarterly,  before  an  auditor  appointed 
by  the  poor  law  commissioners ;  therefore  where  a  sum  disallowed  by  the 
auditor,  at  his  quarterly  audit,  was  afterwards  allowed  by  justices,  in  passing 
the  annual  accounts,  the  Court  refused  to  command  the  justices  to  order  the 
overseers  to  pay  over  to  their  successors,  the  sum  which  had  been  so 
disallowed  by  the  auditor  (^). 

].     .     PaymenL — On  a  proper  case  being  shewn,  the  Court  will 

grant  the  writ  to  command  justices  to  proceed  on  a  complaint  against 
overseers,  under  stats.  43  Eliz.  c.  2,  ss.  2  &  4,  and  17  Geo.  2,  c.  38,  s.  3,  for 
refusing  to  pay  over  the  balance  of  money  in  their  hands  (A),  and  also  if 
necessary  and  proper  to  issue  a  distress  warrant  against  them,  in  order  to 
compel  such  payment  (t).  A  writ  for  such  purpose  will  be  granted  upon 
the  application  of  one  only  of  the  existing  overseers,  although  the  others 
refuse  to  concur  in  the  application  (J). 

The  writ  also  lies  to  command  overseers  to  pay  to  the  treasurer  of  an 
union,  certain  sums  of  money  in  pursuance  of  orders  of  guardians  of  the 
poor,  and  to  levy  a  rate  for  that  purpose,  if  necessary  (k), 

(6)  R.  V.  Middlesex  (J.),  1   Wils.  125.  (A)  R.  e.  Carter,  4  T.  R.  24(; ;  2  Sess. 

Com.  Dig.  tit.  "  Afeii."  ( A.)  Cas.283 ;  2  M.  &  8.  343 ;  Stra.  992  ;  Bm. 

(e)  1  Wils.  125,  Mpra,  n.  (6).    See  jpoH,  Abr.  tit.  *'  Mom.''  (D.)     See  tits.  "a«r«A- 

tit.  '*  AppOeatum.'*  warduu,**  <*  Caiuiabkr  (AeetnaUt,  Impeeium^ 

id)  Ante,  p.  9,  11.  R.  o.  Colchester  (J.),  ^Quarter  Seuiont"  {Ju$tieea). 
5  B.  &  A.  535.    "S.  C.  I  D.  &  R.  146.    R.  (O  R.  v.  Essex  (J.).  3  B.  &  Ad.  941. 

e.  Norfolk  (J.)>  2  B.  &  Ad.  944.     R.  r.  R.  v.  Somersetoh.  (J.).  M.  18  Geo.  2,  Stnu 

Gloacestersb.  (J.),  1  B.  &  Ad.  2.     R.  o.  992.     R.  v..  Pssooe,  2  M.  &  a  343.    Com. 

Dorsetsh.  (J.)t  15  East,  198.   R.e.  Worces-  Dig.  tit.  «<Mm.'*  (A.)    R.  «.  Stafibrdsh. 

tersh.  (J. ),  5  M.  &  &  457.  See  tit  <'  Qwnier  (J.),  13  I^  J.,  N.  8. 81,  M.  C.    But  see  R. 

SeuUmM*'  {Appeal),  v.  Norfolk  (J.).  1  N.  &  M.  67.    See  ptmt. 

(t)  R.  9.  Watts,  7  A.  &  E.  464;  R.  o.  tit.  '*Qwarttr  Seuimu"  (JtuUcei).    And  see 

Worcestersb.  (J.).  5  M.  &  8.  457.  stats.  6  &  7  Tict.  o.  67,  s.  3,  9  &  10  Vict. 

(/)  6  B.  &  A.  535.    S.  C.  1  D.  &  R.  e.  113  (L),  App.,  and  anU,  p.  142,n.  (s). 
146.    ^iipra,  n.  (<f).  U)  2  M.  &  8.  343,  n^pra,  n.  (f).    See 

(y)  R.  V.  Dartmoatb  (Earl),  1  D.  &  M.  pot<,  tit  ••  AppHeaHim.'' 
126.    8.  C.  5Q.  B.  878.  (k)  R.  r.  Todmorden  (Oveneers),  11  L. 
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Palace  Codbt].     See  tit.  Courts  Inferior  {Palace  Court). 

Papers  Official].     See  titles  Accounts;   Company;  Books;   Manor 
(^RoUs,  Inspection)  i  Peace  {Clerk  of) \  Records^  Sfc. 

Pabish].     This  subject  is  arranged  as  follows : — 


Pabish. 

Meeting 

Officers 

Election 

Auditors 

Accounts 

Books,  frC'  - 
Inspection 
Delivery,  ffc. 


Pabish. 

208 

Burial  of  Parishioners 

-  200 

208 

Loony  if  c. 

-  209 

208 

Repayment 

-  209 

208 

Appeal    - 

-  210 

208 

-  210 

209 

Payment  of  money 

-  210 

209 

Rates 

-  210 

209 

Defaulters 

-  210 

].    Parish  Meeting, — The  Court  of  B.  R.  will,  on  a  proper  case 

being  laid  before  it,  issue  a  mandamus  to  command  churchwardens,  &c.  to 
convene  a  meeting  of  the  parishioners  (/). 

]•     Officers^  Election, — The  writ  also  lies  to  command  them  to 

proceed  to  the  election  of  parish  officers  (m),  as  to  proceed  to  hold  a  poll 
and  complete  the  election  of  trustees  for  lighting  and  paving,  under  a  parish 
act  (n).  So  it  lies  to  command  parish  officers  to  produce  the  rate-books 
and  other  books  at  the  scrutiny  of  a  poll,  which  had  been  taken  at  the 
election  of  churchwardens,  overseers,  &c.  (o). 

].     Auditors, — The  writ  lies  to  command  churchwardens  to  assemble 

the  parishioners  to  elect  a  vestry  and  auditors  of  accounts  for  the  parish, 
under  a  parish  act  (p).  But  where  such  an  act  confers  a  power  of  investi- 
gating accounts  upon  auditors  to  be  annually  elected,  and  to  be  summoned 
by  the  vestry  clerk  at  certain  stated  intervals  to  audit  the  accounts,  the 
Court  will  not  grant  a  mandamus  to  command  the  latter,  when  new 
auditors  have  been  elected  for  the  succeeding  year,  to  call  a  meeting  of  the 
old  auditors  to  audit  the  accounts  for  the  past  year  {q), 

].     Accounts. — The  writ  lies  to  command  the  production  of  parish 

accounts,  &c.,  in  order  to  be  audited  (r). 


J..  N.  S.  129,  M.  C.     See  tits.  **C<mstahU*' 

(/)  Ante,  p.  12.  R.  o.  St  ^Maigizet't 
(Pnrish),  4  M.  &  &  250,  cited  in'l  N.  &  P. 
68.  8ee^is.'*Chwi:hwardeHt,''"CorparatioH 
Municipal"  {Dtitiet),  "FeUry." 

(m)  Ante,  p.  12.  R.  e.  Stoke  Damerel, 
6  A.  &  E.  584.  &  C.  1  N.  &  P.  56.  See 
tits.  ''Auditors'*  (Pari$k\  " C^urekwardent," 
"Office**  iEiection),  «  Betuminy  Officer." 

(»)  R.  9.  St  Lake's  (Vestrymen),  2  N.  & 
M.  464.    See   tits.   *' Act  of   I^irliameni** 


''Borough,**  **  Corporatism  Mnmeqfc^iDntim). 

(o)  R.  e.  Fall,  1  G.  &  D.  118.  S.  C.  1 
Q.  B.  636.  Seetits.  " C3kurch**(  Oknrek  Trw- 
tea),  "  Corporation  Municipal**  {Dwtm), 
"Office**  (Ehetion),  " Overeeere.** 

ip)  K.  V.  St  Pancns,  3  N.  &  M.  425. 
tits.  "Act  of  Parliament,** "  Auditor,"  "  Churdi' 
wardens**  {Auditor),  "Vcstrf,** 

{q)  In  re  St  Giles,  &c.,  1  D.  540.  See 
tit.  **  Act  of  Partumietd:^ 

(r)  R.  V.  St  Pancns,  6  A.  &  £.  814. 
S.  C.  I  N.  &  P.  507,  where  see  form  of  wrif; 
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"],    Books,  4^.,  Inspection. — The  writ  lies  to  allow  a  parishioner  to 

have  iDspectioQ  and  copy  of  parish  books,  they  having  an  interest  in  them 
similar  to  that  which  a  copyholder  has  in  manor  rolls  (s).  But  an  application 
by  rate-payers  for  a  mandamus  to  give  inspection  of  parish  books  contain iog 
entries  of  assessments  to  the  poor  rate  and  arrears  in  the  payment  has  been 
refused  (/).  So  a  parishioner  has  no  right  to  inspect  parish  books  for  the 
purpose  of  gaining  information  which  may  be  useful  to  him,  with  a  view  to 
support  his  claim  to  an  estate  in  the  parish,  and  therefore  the  Court  will 
refuse  a  mandamus  for  that  purpose  (ti).  The  right  to  inspect  parochial 
documents  also  lies  under  the  further  restriction,  that  the  applicant  must 
not  claim  adversely  to  the  parish  (v), 

].    .     Delivery,  Sfc. — It  has  been  held,  that  a  mandamus  will 

not  lie  to  command  ex-churchwardens  to  deliver  the  parish  books  to  their 
successors,  for  the  reason,  that  a  dispute  between  parish  officers  as  to  which 
has  a  right  to  keep  those  books,  ought  to  be  tried  at  law  upon  a  feigned 
issue  (w).  But  the  writ  has  since  been  granted  to  command  i^  late  overseer 
to  deliver  over  parish  books  and  moneys  to  a  then  present  overseer ;  if, 
however,  such  late  overseer  be  rendered  incompetent  to  serve,  in  consequence 
of  a  conviction,  as  under  stat.  4  &  6  Wm.  4,  c.  76,  the  application  for  the 
rule  mast  be  supported  by  affidavits  with  the  conviction  annexed,  for  the 
Court  ought  to  see  whether  there  be  a  good  conviction  (x), 

'],    Burial  of  Parishioners, — As  to  burial  of  parishioners,  see  tit. 

Burial, 

].     Loan,  Repayment  of. — The  writ  lies  to  command  parish  officers 

to  pay  principal  and  interest  borrowed  under  Gilbert's  Act,  22  Geo.  3, 
c.  83,  after  a  lapse  of  thirty  years,  and  no  demand  made,  the  charge  being 
by  the  act  still  in  force  (^) ;  but  the  Court  will  not  command  a  rate  to  be 
made  for  repayment  of  such  loan,  if  neither  a  payment  nor«a  provision  have 

6  A.  &  £.  3*21  (a).     R.  v.  St.  Pancrai,  3  A.  cester  (J.),  4  B.  &  C.  891. 

&  E.  535.    S.  C.  5  K.  &  M.  224,  where  see  (u)  R.  e.  Smallpiece,  2  Chit  288. 

form  of  writ.    R.  r.  St  Andrew's,  13  L.  J.,  (»)  R.  r.  Westowe  (Overseers),  1  N.  & 

N.  6.  341,  Q.  B.,  where  see  form  of  writ  P.  223.     S.  C.  5  A.  &  E.  786.     Cox  v. 

a  C.  (»  Q.  B.  78.     See   tits,  "^ccwmto.  Copping,  6  Mod.  396.    S.  C.  12  Vin.  Abr. 

Books,    ^."    •"C^urehwardent**   (JcttmmU),  Evid.  (F.  b),  pi.  3.     S.  C.  Ld.  Raym.  337  ; 

-Qmnty;*  " Otferteen"  (AecounU),  2  Chit  288,  supra.  See  tit  **Man4fr"  ( RoOt). 

(«)  LoTO  V,  Dr.   Bently,   1 1   Mod.  134,  (w)  Ante,  p.  24.    R.  v.  Street*  8  Mod.  99. 

where  the  application  was  granted  in  aid  of  But  see  stat  17  Geo.  3,  c.  38,  s.  3 ;  Anon., 

an  action  for  a  false  return  to  a  mandamus ;  2  Chit  255 ;  Bac.  Abr.  tit  "  Man."  C. 

in  such  a  case  the  rule  is  absolute  in  the  fint  (x)  R.  «.  ^imms,  4  D.  294.    R.  v.  Blet« 

instance.    Anon.,  2  Chit  290.    But  see  R.  show,  1  Bott's  P.  L.  300.    S.  C.  mm.  Pnse 

V.  Arnold,  4  A.  &  E.  657.  See  tits,  "^ooib,**  «.  Cl^ham,  1  Wils.  305.     R.  e.  Fox,  1  W. 

«•  Campanf/*     "  CorporaHon       Municipal'*  W.  &  H.  4.    See  tit  **  Conviction,"  and  ante, 

{Books),    '*  County,**    **  Uvings,"    **  Manor'*  p.  206,  207. 

iBoUs),-Piap€rs,  OffidaL**  (y)  R.  v.   Bighton    (Churchwardens),  1 

(0  R.  V.  Staflbrdsh.  (J.),  6  A.  &  E.  90.  N.  &  P.  775.    S.  C.  6  A.  &  R  794,  798,  n. 

103.     R  e.  St  Marylebone,  5  A.  &  E.  268.  And  see  tits.  ** Church**  {Loan),  '*  Loan/* 

a  C.  6  N.  &  M.  600,  impogning  R.  e.  Lei-  •*  Afoiicy.**    See  ants,  p.  18—27. 
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been  made  by  the  parish  for  more  than  twenty  years  previous!/ to  the 
application  (z). 

].    Appeal. — The  writ  lies  to  enter  continuances  and  hear  an 

appeal  against  an  order  of  the  directors  of  a  parish,  for  the  payment  of  sums 
due  on  annuities  and  as  interest  on  loans  (a). 

].  Reimbursement. — It  is  doubtful  whether  the  writ  lies  to  re- 
imburse money  over  paid  on  parish  rates,  notwithstanding  the  paruh  ought, 
at  common  law,  to  make  a  rate  to  reimburse,  &c.  (6). 

•^— ].  Payment  of  Money. — The  writ,  however,  lies  to  command  the 
overseers  of  a  parish  within  an  union,  to  pay  their  proportion  of  the  expenses 
of  the  union  to  the  treasurer,  and  that  if  they  have  not  sufficient  funds  in 
their  hands  for  that  purpose,  that  they  forthwith  do  what  is  necessary  for 
making,  collecting,  and  levying  a  rate  for  that  purpose,  and  that  they  pay 
the  amount  thereof  to  the  treasurer  (c). 

].    Bates, — The  writ  will  be  granted  to'  command  the  making  a 

parish  rate(£0 ;  but  there  must  be  a  legal  duty  on  the  parish  to  make  it(e). 
Thus  the  Court  will  grant  a  mandamus  to  command  commissioners  entrusted 
by  act  of  Parliament  with  the  regulation  of  the  expenditure  of  a  parish,  to 
levy  a  rate  for  the  purpose  of  paying  off  a  sum  borrowed  on  the  credit  of  the 
rates  by  former  commissioners,  without  pledging  their  personal  responubility, 
where  the  liabilities  created  under  the  form«r  acts  are  reserved  by  the  new 
act ;  although  the  latter  direct  that  the  commissioners  shall  be  sued  in  the 
name  of  their  clerk,  and  no  interest  have  been  paid  within  twenty  years  (/). 

So  the  writ  lies  to  command  justices  to  enter  continuances  and  beat  an 
appeal  against  an  order  of  sessions,  for  amending  a  rate  made  under  the 
Parochial  Assessment  Act,  6  &  7  Wm.  4,  c.  96,  s.  6  (g). 

■  Drfaulters. — The  writ  also  lies  to  command  justices  to  issue 

distress  warrants  on  nonpayment  of  parish  rates  (A). 


(t)  Bat  ice  R.  «.  St.  PanU  ShadweU.  I  S.  C.  3  N.  &  P.  126.    S.  C.  1  N.  &  P.  496. 

H.  &  R.  591,  and  tee  tit  *'  RaU.**  R.  v.  Baogor  (Oveneen),  16  L.  J.,  N.  &, 

(a)  R.  V.  Salop  (J.),  2  B.  &  ild.  145.  58,  M.  C.   See  tits. "  Pbor**  ( J7a<«),  **amttr 

See  tit  '^  Appeal,''  **Chwrcir  (Lotm\  ""Com-  (e)  AmU,^.  12.    R.  e.  Carpenter,  6  A.  ft 

pam^r  "  Loam,**  '•  Moiup."  £.  794.    &  C.  I  N.  &  P.  77&    R  e.  Baqgv 

(6)  Case  of   Parish  isiues,  Comb.  257,  (Churchwardens),  16  L.  J.,  N.  S.  56^  Bl  C 

Ejre,  J.,  sajing,  that  he  neter  knew  of  such  (/)  R.  v.  St  Paul,  Shadwell,  1  H  &  B. 

a  mandamus.    See  /»  rv  Lodge,  2  A.  &  £.  591.    See  tit  "Ckwrch.** 

123.    S.  C.  4  N.  &  M.  312,  nam.  Ex  parU  (g)  R.  v.  St.  Albaa*s  (J.),  1  P.  &  D.  148. 

,  Carlton  High  Dale   (Inhabs.)  ;   and   tits.  S.  C.  8  A.  &  E.  932. 

''Ckunhwankn,**  "•QmitabU,  mgh"*  (iZetn-  (A)  R.  v.  Dyer,  2  A.  &  E.  606.    R.  f . 

teivoRflrf  &y),  «  Drainage.**  Hnghes,  3  A  &  £.  428.     R.  r.  Hales,  3  A 

(e)  R.  V.  Todmorden  (Orerseers),  4  P.  &  £.  494.    R.  v.  Hirehouse,  2  A&  £.  644w 

&  D.  553.     S.  C.  1  Q.  B.  185,  where  see  See  tit  **  Quarter  SeeeioMT  {Junket),  and 

forraofwrit,&c.    R.  r.  St  Andrews,  10  A  stat.  6  &  7  Vict  c.  67,  s.  3,  App.,  as  to  the 

&  E.   736.    See    tits.    "  Mon^,"   **  Pbor*'  indemnity  which  is  thereby  profided  for  any 

(  Raie)t  **  Bate.  '*  matter  done  in  the  dae  ezecolion  of  a  writ  flf 

(d)  R.  V.  St  Saviour's,  7  A  &  E.  925.  mandamus;  also9&  lOYictcll3,8.8(I> 
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Parish  Clerk].  It  is  clearly  settled  that  the  writ  of  mandamus  lies  for 
the  office  of  parish  clerk  (t),  because  it  is  a  temporal,  and  not  an  ecclesi- 
astical, office  {j\  though  in  part  it  concerns  the  ministration  of  divine 
service  (k).  It  is  both  a  freehold  office,  being  prima  facie  an  appointment  for 
life  (I)  ;  and  also  a  public  one  (nt),  the  duties  being,  to  keep  the  ornaments 
of  the  church,  and  to  register  baptisms,  funerals,  &c.  (n). 

This  subject  is  arranged  as  follows : — 


Parish  Clerk. 

Parish  Clrrk. 

AppointmaU 

. 

-211 

AppUcatiou     - 

-  212 

Admissiou 

- 

-  211 

AffidaoiU 

-  212 

Deputy 

- 

-  211 

Writ  (Farm  of) 

-  212 

Swear  in 

. 

-  211 

lUtume 

-  212 

Rettoratian     - 

- 

-  212 

Drmkeimesi 

-  213 

].    Appainimeni. — The  writ  lies  to  command  him  who  has  the  right 

of  appointment,  whether  by  act  of  Parliament,  custom,  ftc,  as  a  rector,  &c, 
to  appoint  a  parish  clerk  (o). 

'},    Admission. — So  the  writ  of  mandamus  has  often  been  granted  to 

admit  to  the  office  of  parish  clerk  (p).  The  application  should  be  supported 
by  an  affidavit  of  due  election  (g), 

].    .     Deputy, — ^The  writ  lies  also  to  admit  a  deputy  parish 

clerk ;  but  not  on  the  application  of  such  deputy  (r). 

"].     Shoear  in. — So  the  writ  lies  to  swear  in  the  clerk  of  a  parish  {s\ 


(0  Ante,  p.  12.  He's  caaa,  1  Vent.  143. 
R.  o.  London  (Major),  2  T.  R.  180,  183, 
ar(fr).  R.  V.  Morpeth  (Bulift),  S^n-  ^• 
R.  V.  Dr.  Bland,  7  Mod.  356;  dting  2  RoU. 
Abr.  234.  R.  v.  Patrick,  2  Keb.  168,  per 
Twiaden,  J.  Horrt't  caae,  1  Lev.  76.  Lee 
V.  Drake,  2  Salk.  468;  but  it  was  refined  in 
T.  17  Car.  1,  cited  in  Stamp's  caM,  1  Keb. 
5,  and  in  R.  V.  Middleton,  1  Keb.  631,  per 
Twiiden,  J.,  where  it  is  erroneoosly  stated  to 
be  an  ecclesiastical  office. 

O')  Say.  159,  ta/ro.  Anon.,  1  Kek  286^ 
pL  94.  Davis's  case,  H.  4  Geo.  1,  cited  in 
Stnu  897.  Parish  Clerk's  case,  13  Rep.  70. 
R.  V.  WaiTCB.  Cowp.  370.  Leigh's  case^  3 
Mod.  335.   See  tit.  "Oj^.** 

{k)  Parker  ».  Clerk,  6  Mod.  253,  per 
Holt,  C.  J.   See  onle,  p.  178,  n.  (r),  («),  (t). 

(/)  R.  V.  Ashton,  Say.  159.  Anon.,  2 
Chit.  254.  Bac.  Abr.  tit.  ««Mni.»  C.  See 
fat.^Ojfie^iFreehoU). 

(»)  Agreed  in  Hunt's  ease^  1  Ler.  76. 
^te^WOffiee*'  (PMie). 

(«)  R.  9.  Kmgspleere  (Churchwardeos 
of),  2  Le?.  18.     See  tit  *<  Regiatrar,  ^.'* 

<e)  Amte,  p.  12.     R.  e.  St,  Anne*s  (Rec- 


torX  P.  6  Geo.  3,  Bnrr.  1878.  Com.  Dig. 
tit  **Jraii."(B.)  See  tits.  •«  ^c<  0/ iWfio- 
HiMt,**  "akfirekwardem**  (AppomimaU),  "CmM- 
torn,"  •"Offitur  (Appointment). 

(p)  R.  9.  Barker,  Borr.  1267.  Clork  of 
the  Woriu  case,  2  Sid.  112.  See  R.  e, 
Patrick,  2  Keb.  168,  per  Twysden,  J.,  172, 
per  Keeling,  C.  J.  Spesk  q.  L  e.  Bouni,  2 
Bam.  53,  citing  2  Roll  Abr.  285 ;  2  Brown. 
11,  and  1  Le?.  75 ;  2Lev.  18;  1  Vent  143, 
enprn  Bac  Abr.  tit  "  Man."  C.  See  tit 
"Ofiee^'CAdmiMeiony. 

(9)  2  Bam.  53,  etpni.  Lee  e.  Drake, 
Salk.  468.    SeejNMf,  tit  «<  AppUetOion.'* 

(r)  Ante,  p.  12.  Parish  Clerk's  case^ 
Loft,  434.  See  tits.  -AfereAM,'*  **OJIUe** 
(Deputy),  *<  Seeorder^  (Deputy),  **Regietmr'* 
(Dqmty). 

(«}  Archdeacon  Chester's  esse)  M.  17 
Car.  1,  Rot  31 ;  Latch.  123,  cited  in  Dr. 
Dolben's  case,  1  Keb.  881 :  bat  in  Cleik  of 
Work's  case,  2  Sid.  112,  per  Olyn,  C.  J.,  it 
is  said  he  is  not  a  sworn  officer;  Anon., 
Msr.  101 ;  2  Roll  Abr.  234,  1.  35 ;  Com. 
Dig.  tit  "Mem,"  (A.)  See  tit  ''O^m" 
(  Swearing  in,)  and  ante,  p.  12. 
2 
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duly  elected,  as  according  to  custom,  &c.  (t).  Id  his  duty  of  sweariog  in, 
the  ordinary  acts  only  ministerially,  and  not  judicially  (t<). 

The  writ  has  also  been  granted  to  swear  into  the  joint  offices  of  parish 
clerk  and  sexton  (r). 

].    Restoration. — A  parish  clerk,  although  appointed  by  the  minister, 

has,  as  before  stated  (to),  prima  facie  a  freehold  in  his  office,  holding  it 
quamdiu  se  bene  gesserit ;  and,  therefore,  he  cannot  be  amoved  without  legal 
cause,  which  must  be  shewn  on  the  return,  in  order  to  give  the  prosecutor 
an  opportunity  of  answering  it.  If  he  be  improperly  amoved*  a  mandamus 
will  be  granted  to  restore  him  (x)  ;  and  therefore  it  is  clearly  settled,  that  on 
a  proper  case  the  writ  will  be  granted  to  restore  a  parish  clerk  (y). 

.     Application ;   Affidavits. — The  affidavits  in  support  of  the  rule 

should  shew  a  clear  title  to  the  office,  that  there  is  no  plenarty  (z),  and  that 
the  applicant  has  been  removed  therefrom  (a) ;  it  would  be  well  that  they 
should  also  state  that  the  applicant  was  appointed  for  life,  though  such  an 
allegation  is  not  absolutely  necessary  (6),  as  it  is  prima  facie  an  office  for 
life  (c). 

— -.  Writ  {Form  of), — The  writ  of  mandamus  to  restore,  &c.,  should 
be  directed  to  him  or  them  who  has  or  have  the  power  of  appointment,  as 
to  the  incumbent,  and  not  to  the  churchwardens  (d). 

.     Returns. — A  return  to  a  mandamus  to  restore,  &c.,  will  be  in^ 

sufficient,  if  it  do  not  state  that  the  applicant  was  before  removal  summoned 
to  answer  the  charges  alleged  against  him  {e).     So  if  after  summons  to 

(f)  Ante,  p.  12.     Clerk  of  St  Danstan's  ford,  Sty.  457.    R.  v.  Dr.  Oukin,  8  T.  R. 

case.  Comb.  105.    Orme  «.  Pemberton,  Cro.  209.  Parker  v.  Clerk,  6  Mod.  253,  per  Holt, 

Car.  589,  3.    See  tit  "CMtom."  C.J.     And  see   R.  v.  Bloder,  Burr.  1044. 

(»)  R.  9.  Litchfield  (Ep. ),  7  Mod.  218.  R.  v.  Neale,  4  N.  &  M.  868.    R.  e.  Smith, 

S.  C.    Kely.   287,  nam.  R.  v.  Rushworth.  1  D.  &  M.  564.    S.  C.  5  Q.  B.  614.  Anon.. 

See  tits.    ** (^wrehwardens**   {Swearing  in),  2  Chit  254.     Ex  parte  Cirkott,  3  D.  327. 

"Office*"  (Jmdiciai).  Tarrant  v.  Haxby,  Bnrr.  367.    Kid  r.  Dr. 

(v)  R.  e.  Smith,  1  D.  &  M.  564.     &  C.  Watkinson,  11   Mod.  221.    Anon.,  Mardu 

5  Q.  B.  614.    S.  C.  13  L.  J.,  N.  S.  166,  101.    R.  p.  Dr.  Wall,  11  Mod.  26L     R.  9. 

Q.  B.    See  tit  "  Sexton."  Proctor.  M.  15  Geo.  3,  was  neyer  decided, 

(«)  Ante,  p.  211  i  Sajr.  159,  ttipra..  see  Cowp.  371,  per  Mansfield,  C.  J.  See  R. 

(x)  R.  V.  Warren.   Cowp.  370.     R.  v.  e.  Dr.  Ashton,  28  Geo.  2;  9  D.  &  R.  234, 

Davies,  9  D.   &  R.  234     Bac.   Abr.  tit  enprai  and  see  2  Sid.  112;  1   Vent.  143. 

«•  Afofi."  C.     See  tit  <'  Office**  (  Reetoration,  Bowles  o.  Neale,  7  C.  &  P.  262. 

Return),  and  ante,  p.  12.  (c)  Ante,  p.  27,  2a     Parish  Cleik'kcase, 

(y)  R.  V.  Patrick,   1   Keb.  610,  and  so  Lofii,  434.     See  tit  **  Manor^  (Adwuttamee}, 

agreed  in  R.  v.  Rushworth,  W.  Kely. 287.  "Office'*  {Eketian).    See  poet,  tit  "AppU- 

S.  C.  7   Mod.  217,  citing  R.  v.  Litchfield  cation"  {Affidamte), 

(Ep.),  M.  1  Geo.  2.     Middleton's  case,  1  (o)  Ex  parte  CirktiX,  Z  D.  327.    See  tit 

Sid.  169.     R.  o.  Ashton,  Say.   159.     R.  v.  "Office**  {Reitoration,  Application). 

Argent,  Borr.  1783.     See  R.  v.  Canterbury  (b)  Anon.,   2  Chit  254.    See  jboK,  tit. 

(Archbp.).  8  East,  218.     Davis's  case,  Hil.,  "  Affidavitt,**  "  Applieation**  {4ffidamte). 

4  Geo   I,  cited  in  R.  v.   Ward,  Stra.  897.  (e)  See  ante,  p.  211,n.(/). 

R.  V.  Ozenden.  I  Show.  219.  and  cases  there  (d)  Ex   parte  Cirkett,  3  D.  327.    See 

cited.    Parish  Clerk's  case,  Loft,  434,  5  Car.  pott,  tit  **  Writ"  {DirecHon). 

and  18  Car.,  cited  in  The  Protector  r.  Cra.  (e)  Ante,  p.  195, 200.  R.  v.  Dr.  Gaskin,  8 
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attend  and  answer  a  charge  of  intoxication^  &c.,  he  be  amoved  upon  in- 
sufficient evidence  of  the  intoxication,  &c.,  the  Court  will  command  his 
restoration  (/). 

Pakson].  It  has  been  said,  that  a  mandamus  will  be  granted  to  command 
a  bishop  to  admit  a  clerk,  where  two  patrons  differ ;  and  that  it  also  lies  to 
consecrate  and  to  induct  (g)  ;  but  these  dicta  seem  to  be  of  very  questionable 
authority,  for  it  has  been  expressly  held,  that  the  writ  does  not  lie  to  restore 
a  deprived  parson  to  his  living,  because  the  law  has  provided  other  specific 
remedies,  one  of  which  is  by  qtiare  impedit  (Ji).  So  it  has  been  held,  that 
if  the  right  of  nomination  be  in  one  party,  and  that  of  presentation  in 
another,  and  either  impede  the  other  in  his  right,  a  quare  impedit  lies  ;  and 
therefore  a  mandamus  will  in  such  case  be  refused  (t). 

It  has  been  held,  that  an  officer  upon  a  corrupt  contract  against  stat. 
£dw.  6,  or  guilty  of  simony,  cannot  be  amoved  by  mandamus  (j). 

].     iSa/ary.— The  writ  has,  however,  been   granted  to  command 

chorchwardens  to  pay  to  the  prosecutor  the  arrears  of  his  salary,  to  which 
he  was  entitled  by  a  local  act,  to  be  paid  out  of  the  church  rate,  for  his 
services  as  clergyman,  in  the  performance  of  certain  duties  within  the 
parish  {k).  So  it  has  been  granted  to  command  a  municipal  corporation  to 
secure  by  bond  under  the  corporate  seal  the  stipend  of  a  minister  or 
lecturer,  duly  entitled  under  stat.  6h6  Wm.  4,  c.  76,  s.  68  (/). 

].     Burial— ks  to  burial,  see  that  title,  and  title  Corpse. 

].     Livings.— Aa  to  inspection  of  register  of  livings,  see  tit.  Livings. 

].     Tithe,— ks  to  tithe,  see  that  title,  and  title  Modus. 

Patent],  The  writ  does  not  lie  to  enforce  a  contract  arising  out  of  a 
patent  right.  Thus,  in  a  patent  for  an  invention,  it  was  stipulated  that  the 
patentee  should  supply  his  Majesty's  service  with  so  much  of  the  invented 
article  as  should  be  required,  on  such  reasonable  prices  and  terms  as  should 
be  settled  for  that  purpose  by  the  Admiralty.  The  patentee  allowed  the 
article  to  be  made  at  the  royal  dock  yards,  and  at  the  request  of  the  Navy 

T.  R  209.    Bagg'8  case,  II  Co.  99  a.     R.  352.    S.  C  Burr.  1266.    Ken's  case,  cited 

V.  Smith,  1  D.  &  M.  564.     S.  C.  6  Q.  B.  in  R.  v,  Patrick,  1  Kcb.  B35.    See  R.  ». 

614,  and  cases  there  cited.     See  tit. «  Office*'  St.  John's  Coll.,  Comb.  281.     R.  ».  Blooer, 

(RMMtonHom,  Betum),  Burr.  1045.     See  R.  v,  Patrick,  2  Keb.  168, 

(/)  Ante,  p.  197.     R.  v.  Neale,   4  N.  per  Twisden,  J.     See  tits.  "  Cwmte,"  "  Dw- 

&  M.  868.     As  to  a  return  of  amoval  for  in-  teniert"  **  Prebendary,** 
toxication,  see  R.  r.  Warren,  Cowp.  370.  (i)  Ante.  p.  26.  R.  ».  Stafford  (Marquis), 

Tarrant  e.  Haxby,  Burr.  367.     See  R.  ».  3  T.  R.  646;  Com.  Dig.  tit.  « Man."  {B.) 
Smith,  1  D.  &  M.  564.     S.  C.  5  Q.  B.  614,  (j)  R.  v.  St,  John's,  Cambridge,  Comb, 

where  see  form  of  return.     As  to  a  return  of  281.     See  tit.  " Office**  {Removal). 
JDrunkefmese,  see  tit  **  Office**  {Re^toratian,  (k)  Ex  parU  Scott,  8  D.  328.     See  tiU. 

Rtium  ).  "  Act  of  Parliameniy*  "  Contract,**  **  Money.** 

ig)  Dr.  Robert's  case,  2  Keb.  103,  per  (/)  R.  v.  Liverpool  (Biayor),  3  N.  &  P. 

Keeling,  C.  J.     See  tit.  «  Curate  Livinpt.**  280.    S.  C.  8  A.  &  E.  176.    See  tit.  "Cbm- 

(A)  Ante,  p.  26.  R.  r.  Barker,  1  W.  Blac.  pentatUm**  (  Office). 
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Board,  gave  instructions  for  the  guidance  of  the  smiths  there,  withoat 
recompense  for  the  use  of  the  patent.  The  Court  held,  that  a  mandamus 
did  not  lie  to  command  the  Admiralty  to  settle  the  terms  and  fix  a  price  to 
be  paid  to  the  patentee,  it  not  being  within  the  terms  of  the  patent ;  for 
such  a  mandamus  would  be  a  sort  of  quantum  meruit  for  the  use  of  the 
patent  (m) ;  and  that  as  not  only  debto  (n),  but  unliquidated  damages  (o),  may 
be  recovered  at  common  law  against  the  Crown  by  petition  of  right  (p),  so 
therefore,  unless  this  complete  and  ordinary,  though  not  yery  usual  remedy 
be  taken  away  by  the  patent,  &c.,  the  applicant  is  not  entitled  to  avul  himself 
of  the  extraordinary  remedy  by  mandamus  {q). 

Payemeitts].     Bee  tiiiea  Highway ;  Parish;  Paving  Bate;  Way. 

Pavihg  Rate].    See  titles  Banmgh ;  Parish  (EleeHon) ;  Raie. 

Peace,  Articles  of  the].  Taking^  ^-c.— The  writ  lies  to  command 
justices  to  take  recognizances  to  articles  of  the  peace,  whether  they  be 
exhibited  at  sessions,  &c.,  or  in  the  Court  of  B.  R.  And  such  Court  will, 
at  the  instance  of  a  defendant,  if  he  be  in  a  very  infirm  state  of  health, 
command  such  justices  to  attend  him  for  that  purpose  (r). 

But  where  a  recognizance  has  been  removed  into  the  Court  of  B.  R.  for 
the  purpose  of  being  estreated,  such  Court  will  not,  for  the  furtherance  of 
the  liberty  of  the  subject,  grant  a  mandamus  to  the  justices  to  correct  a 
clerical  error  vitiating  the  recognizance  («)• 

PftACE,  Clerk  of].  Appointment. — The  writ  lies  for  a  dark  of  the 
peace,  he  being  appointed  by  the  custos  rotuhrum  under  stats.  37  Hen.  8, 
c.  1,  and  1  W.  &  M.  c.  21,  s.  5,  for  life,  (quamdhi  se  bene  gesserit),  there* 
fore  the  o£Sce  does  not  become  void  on  the  custos  being  removed,  nor  can 
a  succeeding  custos  at  his  pleasure  remove  a  clerk  appointed  by  a  preceding 
custos  {t), 

(m)  Ante,  p.  18,  19,  20.     Ex  parie  Per-  tit  "  Citwirt,"  pi.  7.  tit. «  JPetieim,''jL  8, 10, 

ring,  6  N.  &  H  477.    S.  C.  4  A.  &  E.  949.  15,  tit  **  TVooert,"  pL  43,  160,  163,  164» 

See  tits.  *<  Coniractr  "Afofuy."  und  see  ^x  parte  Pering,  6  N.  &  H.  477, 

(»)  M.  11,  H.  4,  fo.  28,  pi  53.    See  tit  n.  (a);  and  tit  - Exentiom.'' 

**  Crtmm."    AmU,  p.  1 1,  n.  (o),  20.  (r)  R.  e.  Lewis.  1  Bern.  166.    a  C  Sin. 

(o)  Gerreis  de  Clifton*i  case,  P.  22,  E.  3,  855.   &  G.  Fitig.  85.    Seymour's  case  there 

fo.  5,  pi.  12  (for  damages  done  by  the  war-  cited,  and  Reynolds,  J.,  remembered  a  Norths 

dens  of  Nottingham  Castle  in  cutting  trenches  umberland  case  in  which  it  was  also  done, 

in  the  Trent  for  four  new  mills  built  by  the  Fits.  85.  pi.  13;  2  Sess.  Ca.  68,  pL  2 ;  Bac. 

king).     See  <iJif«,  p.  11,20,21.  Abr.    tit    «« Afa»."  (D.)  ;    Com.   Dig.  tit 

*  (/»)  Mann.  Ezch.  Pra., 2nd  edit  84.    See  "  ManJ'  (A.)  Butsee  Rv.  Buahfield, 2  Sesa. 

tit    **Afasior"  {Rt^al   Manor),   and   ante,  Ca.67.  Seetit*<Qiraiter  £^mjoim**(/u<w0), 

p.  154,  n.  («).  (f)  AnU,  p.  17,  n.  (y).     R.  p.  Stac^  12 

iq)  See  ante,  p.  18,  19,  and  tit  •*  Manor**  L.  J.,  N.  S.  58,  M.  C.    See  tits.  «/Vt«Mv." 

(Admittance).  H.2,  E.3,fo.  18,pl.2  ;  Fitsg.  **Quarter  Seesiont**  (Reeorda). 

Abr.  tit  **  Asf,**  pL  75,  tit  •'  MU,**  pi*  17,  (<;  R.  v.  Etids,  1  Sbow.  282.  8.  C  HoK, 
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— ].  Admiuum. — So  the  writ  lies  to  command  an  admission  to  the 
office  of  clerk  of  the  peace  (ti).  * 

— r]«  Restoration, — The  writ  also  lies  to  restore  a  clerk  of  the  peace, 
if  he  have  been  improperly  removed  from  his  office  {v\  whether  by  the 
citttos  Totulorumy  or  not  (10).  Thus  the  custos  cannot  remove  a  clerk  of 
the  peace,  upon  the  ground  that  a  demand  has  been  made  of  the  county 
rolls,  and  he  did  not  deliver  them :  for  the  clerk  of  the  peace  is  a  distinct 
officer,  and  not  a  mere  servant,  and  his  bosiness  is  to  make  up  the  rolls,  and 
to  enter  them  ;  also  a  clerk  of  the  peace  is  not  removable,  but  for  a  misde- 
meanor, or  higher  offence  («).  So  the  writ  to  restore,  &c,  will  be  granted,  if 
he  be  improperly  removed  by  the  justices  at  Quarter  Sessions  (y).  Thus, 
where  a  clerk  of  the  peace  had  been  dismissed  by  the  sessions,  no  charge  in 
writing  having  been  made  against  him,  and  exhibited,  as  directed  by  stat. 
1  Wm.  &  M.  c.  21  {z\  the  Court  awarded  a  writ  for  his  restoration. 

Bat  although  the  appointment  of  "clerk  of  the  peace,**  under  stat. 
1  Wm.  h  M.  c.  21,  must  be  "  quamdiu  se  bene  gesseritf**  yet  if  he  be 
appointed  **  durante  bene  pladto^"*  of  the  etutos;  the  Court,  on  his  depriva- 
tion, will  not  grant  a  mandamus  to  restore  him ;  for  his  appointment  being 
▼oid,  he  cannot  shew  title  to  the  office  (a). 

Pension].  If  public  officers,  as  the  lords  of  the  treasury,  have  the  custody 
of  money  for  a  specific  purpose,  as  for  the  payment  of  a  pension,  &c.,  and  do 
not  fulfil  that  purpose,  a  mandamus  will  be  granted,  commanding  them  so 
to  do.  Thus  the  Court  has  granted  a  mandamus  to  command  the  lords  of 
the  treasury  forthwith  to  issue  a  treasury  minute  or  authority  to  the  pay- 
master of  civil  contingencies,  or  other  proper  officer,  directing  and  authorizing 
him  to  pay  the  amount  or  arrears  of  a  retired  allowance  to  a  public  officer, 
under  stat.  S  Geo.  4,  c.  113,  it  having  been  voted  by  Parliament,  and  the 

168:  Coiii.Dig.tit.<«Araii.*'(A.)  Haroonrt         (x)    R.  v.  Efini,  12  Mod.   13.    &  C. 

V.  Fox,  1  Show.  426,3niedit. ;  Bac.  Abr.  tit.  Holt,  188.  &  C.  4  Mod. 31.   S.  C.  I  Show. 

-  Aran."  (C).  See  tiu.  '*JctofPttrUameni,**  282.    See  tits.  "  Counip'*  (Records),  "  Cm»-^ 

"  Ouatm  JR^mbfnm,"  •« Office''  (Public,  Fnt^  tat,"*  **  Office**  (Bestoratum,  Reiumt). 
Aotf).  (y)  R.  V.   Evani,   4    Mod.  31.    R.  «. 

(«)  See  p.  12.    R   p.  Surrey  (J.),  Say,  Lloyd.  Stn.  997.  See  itat.  1  W.&M.C.  21, 

144.    See  tit.  *'  OJEee"  ( Atkuetiom),  ai  to  clerks  of  the  peace. 

(t)  Amte^  p.  12.     Harcoort   v.    Pox,   1  (s)  R.  v,  Evans,  1  Show.  282,  and  n.  (fr). 

Show.  426.     8.  C.  506,  556.    S.  C.  4  Mod.  a  C.  Holt,  188.     S.  C.  4  Mod.  31,  n.  (a). 

167.    8.  C.  CoKb.  209.    S.C.  Show.  P.  C.  &  C.  12  Mod.  13.    See  Haroonrt  v.  Fox, 

158.    8.  C.  12  Mod.  42.     &  C.  Holt,  188,  1    Show.  427,  &c. ;  6  Mod.   192.     R.  v. 

189.    R.  V.  Erans,  1  Show.  282.    &  C.  4  Lloyd,  Stra.  996,  997.    Saonders  •.  Owen, 

Mod.  31.    8.  C.  12  Mod.  13.    8.  C.  Holt,  5  Mod.  386.  8.  C.  Garth.  426.   8.  C.  Comb. 

188.     R.  o.  Baines,  6  Mod.  193;  4  Com.  317.    8.  C.  2  Salk.  467,     8.  C.  Ld.  Raym. 

Dig.  154.     Owen  v.  Saonders,  Ld.  Raym.  158,  166;  Com.  Dig.  tit.  "Mom.''  (A.). 

158,  161.    See  tit. «  Office"  (  Reetoraium),  See  tit.  **  OffioT*  (  Reeioration). 

<w)  Haroonrt   v.    Fox  ;    R.    e.    Evans,  (a)  Ante,  p.  27, 28.    R.  e.  Owen,  4  Mod. 

tmpra,  Swiders  e.  Owen,  5  Bind.  387.  S.  C.  293.    8.  C.  Comb.  317.    See  1  Show.  282, 

Garth.  426.    8.  G.  2  Salk.  467.   8.  G.  Holt,  n.  (6).   See^'^Office*'  (ReOoraiiom).  Anie, 

190 ;  4  Mod.  293,  295.  p.  191 ,  192,  n.  (e). 
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money  for  the  payment  thereof  being  in  the  treasury  for  hU  benefit ;  for 
the  claimant  has  no  other  remedy,  and  the  wcit  in  such  a  case  is  not  agunsi 
the  Crown  (&),  but  against  officers  into  ^hose  hands  money  has  been  paid 
under  an  act  of  Parliament,  for  the  use  of  an  individual ;  they  being 
protected  (c)  from  an  action  (c?)  for  the  recovery  thereof.  If,  however,  it 
should  be,  on  any  occasion  unsafe,  with  reference  to  the  public  service,  to 
make  a  payment  of  this  kind,  the  fact  may  be  stated  on  the  return  (e).  But 
where  the  lords  of  the  treasury  have  a  discretionary  power,  as  that  of 
revoking  a  minute  by  which  they  have  granted  a  pension  or  superannuation 
allowance,  under  stat.  3  Geo.  4,  c.  113,  upon  the  retirement  of  the  grantee 
from  an  office  held  during  the  pleasure  of  the  Crown,  there  a  mandamus  to 
restore  such  a  treasury  minute  revoked  by  them,  or  to  submit  a  vote  to  Par- 
liament in  the  estimates  for  the  grant  of  it  (/),  will  be  refused.  Also  where 
the  Court  for  the  relief  of  Insolvent  Debtors,  under  stat.  1  &  2  Vict.  c.  110, 
8.  66,  had  made  an  order  for  the  payment  of  a  certain  portion  of  an  insolvent's 
pension  to  his  assignees,  and  had  required  the  Commissioners  of  Excise,  by 
whom  it  was  payable,  to  consent  to  such  order,  but  who  had  refused,  the 
Court  declined  to  grant  a  mandamus  to  command  them  so  to  do,  because 
they  have  a  discretionary  power  to  confer  or  withhold  their  consent  (g). 

PsRiaT].     See  titles  Certificate  ;  Excise  (Commissioners) ;  Skq>. 

PsRPBTUAL  Curates].     See  tit.  Curate  [Perpetual  Curacy). 

Pbttt  Sessions].     See  titles  Courts  Inferior;  Quarter  Sessions  {Petfy), 

Physicians,  Coixxoeof].  Duty,  S^.  to  Examine^ — A  ivrit  of  mandamus 
does  not  lie  to  command  the  president  and  college  or  commonalty  of  physic 
in  London,  to  ex&mine  as  to  qualification  and  fitness,  in  order  to  admission 
into  such  corporation,  as  a  member  or  fellow  thereof  (A),  it  being  a  society 
formed  spontaneously  by  certain  individuals,  and  like  to  the  Inns  of  Court, 
which  are  perfectly  voluntary  societies  (t) ;  nor  will  the  Court  of  B.  R. 
interfere  by  mandamus,  with  the  discretion  of  the  College  of  Physicians  (J). 

(ft)  ^iife,p.  18.    Seetiti.  Mefo/AirKa-  see  R.  v.  Treasury  (Lords),  6  N.  &  M.  508. 

fMCiiA"  **  Croum/'  *«  Manor'  (iZoyoZ  Manor),  S.  C.  4  A.  &  E.  984.   S.  C.  2  H.  &  W. 67. 

•«  Money,"  "Trtaawy  Lord$.**  Ex  parte  Ricketts,  4  A.  &  E.  1001.    See 

(e)  Gidlej  «.  Ld.  Palmerston,  3  B.  &  B.  tits.  -Alehoute"  iLieenuf),  **  DiacreiUm,'' 

375.  ig)  Ante,  p.  12.    In  rt  Reward,  2  D.  &  L 

(d)  AnU,  p. 20.   R.  o.  Treasury  (Loids),  753.    S.  C.  14  L.  J.,  N.  S.  1 13,  ^  B.    See 

4  A.  &  £.  286.    8.  C.  5  N.  &  M.  589.    See  tits.  •«  Half^payr  "  InMohent/* 

tito. "  Half-payr  **  Trtatnry  Lord»r  (A)  R.  e.  Physicians*  (ColL ),  7  T.  B.  282, 

(•)  A.  &  £.  295.    8.  C.  5  N.  &  M.  589,  290,  295,  n.  (a).    See  tits.  "  Coffey"  ^Ad- 

inpra.    See  The  Banker's  case,  S.  C.     R.  v.  mitsion),  **  Inn  of  Courf*  (Admitnom), 

Hornby,  5  Mod.  29.  8.  C.  14How.  St.Tr.  1.  (t)   2  Show.    178.      See  tits.  *« /m  o/ 

and  4  A.  &  E.  996.   8.  C.  6  N.  &  M.  508.  ConrU**  *'Vuitorr 

(/)  Ani€,  p.  12.  R.  0.  Treasury  (Lords),  4  {j)  Ante,p.  12—15 ;  7  T.  R.  291,  nprm. 

A.  &  £.  976.    8.  C.  6  N.  Ac  M.  505.    And  Soetit».'*DiMretion,"**lAeiurnkMp'\Lkmm). 
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-->^].  Admission. — ^Nor  does  the  writ  lie  to  command  the  admission 
of  one  to  be  a  member  of  the  fellows  and  licentiates  of  the  College  of 
Physicians  (k).  So  it  does  not  lie  to  command  the  College  of  Physicians  to 
admit  a  London  licentiate  into  their  fellowship  (/) ;  nor  as  an  honorary 
fellow  of  that  college  (m) ;  it  not  being  a  place  of  profit,  nor  advantageoos 
to  the  holder,  nor  does  it  in  the  least  relate  to  public  go¥ernmeot  (n). 

].    Restoration, — It  has  also  been  held  that  the  writ  does  not  lie  to 

restore  to  the  fellowship  of  such  college  (o). 

^].     License. — Nor  will  a  mandamus  lie  to  command  the  granting  of 

a  license  to  practise  physic,  although  improperly  refused,  for  the  Court  of 
B.  R.  has  no  jurisdiction  {p). 

Plaint].     See  titles  Courts  Inferior  {Plaint) ;  Manor  {Leet^  Plaint). 

Poob].     This  subject  is  arranged  as  follows : — 


Poox. 

ReUef 
AfavUenance 

-  217 

-  217 

Removal 

-  218 

Appeal    - 
Case 

-  218 

-  219 

Apprentice     - 

Pooa  KATB. 

-  219 

Making 

Appticatian 
Rule        - 

-  220 

-  221 

-  221 

FarmofWrU      - 

-  221 

PooB  BATE — Signing,  allowing,  §fc,  221 

RuU        -           -  -  222 

Appeal  against  rate     -  -  222 

Collecting  rate            -  -  223 

Rate  Books     -            -  -  223 

Inspection            -  -  223 

Delivery               -  •  228 

Defaulters       -            -  -  223 

Application          -  -  225 

Rule        -            -  -  225 

Reimbursement            -  -  225 

Poor  Law  Commissioners  -  225 


].    Relief;  Maintenance. — The  writ  lies  to  command  the  guardians 

&c.  of  a  parish  to  relieve  the  poor  {q) ;  also  to  command  overseers  to  receive 


(A)  Dr.  Askew*t  cuo,  Burr.  218a  See 
R.  9.  Chester  (Ep.),  1  T.  R.  398.  R.  v. 
Pbjficieiis'  Coll.,  2  Show.  178.  Dr.  God- 
dard*s  c«8e.l  Lev.  19.  S.  C.  1  Sid.  29.  S.C. 
1  Keb.  75,  84;  Com.  Dig.  tit.  "Afm." 
( A.  B.) ;  Bac.  Abr.  tit  **  Moji.**  C.  3.  See 
tit  *'  ColUg*^  (Admiuion). 

(I)  R.  V.  Phyricians*  (Coll.),  Burr.  2740, 
and  casei  there  cited.  Formerly,  however, 
the  Court  granted  the  writ  to  swear  into  such 
office.  Anon.  12  Mod.  666,  per  Holt,  C.  J. 
Dr.  Qoddard'scase,  I  Sid.  29.  S.  C.  1  Lev. 
19.  8.  C.  1  Keb.  75,  84.  R  v.  ColL  of 
Physicians,  2  Show.  178. 

(»)  R.  V.  Physioaos'  (Coll.),  2  Show. 
178,  sometunes  cited  u.  Dr.  Merrit's  case. 


See  also  R.  o.  Alsop,  2  Show.  170.    Dr. 

Qoddard*8  case,  1  Sid.  29.    S.  C.  1  I^ev.  19. 

(»)  See  R  e.  Askew,  Burr.  2186.  See  tit 

(o)  Dr.  Goddard*s  case,  1  Sid.  29.  a  C. 
1  Lev.  19.  S.  C.  1  Keb.  75,  84,  recognised 
in  R  e.  ^ddletoo,  1  Keb.  625 ;  Com.  Dig. 
tit.  *«  Man."  (A.  B.) ;  Trem.  PI.  <^r.  495, 
where  see  a  form  of  writ;  Bac.  Abr.  tit 
"  Man."  C.  2.    See  dt.  "  CoUeg^  (FeBow). 

(p)  I>r.  Askew's  case,  Borr.  2189.  See 
tits.  '<  LeetwtAip'*  {License),  "  XteCNM." 

(q)  Ante^  p.  12.  R.  o.  Totnes  Union, 
7  Q.  B.  690.  S.  C.  14  L.  J.,  N.  S.  148, 
M.  C.  See  tits.  "  Gnardtautr  (Dutiee,  ^.), 
**  OJEoe"  {Enfimng  Dutg). 
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into  the  workhouse,  or  otherwise  provide  for,  the  necessary  relief  and  support 
of  a  casual  pauper  (r).* 

It  lies  also  to  command  justices  to  hear  a  complaint  by  overseers  agidnst 
an  individual,  for  refusing  to  maintain  his  wife  and  child  («).  But  it  does 
not  lie  to  command  magistrates  to  make  an  order  of  maintenance  on  a 
particular  person  or  parish  (t).  The  writ  lies  also  to  command  the  church- 
wardens of  one  parish,  to  pay  those  of  another,  the  costs  of  maintuning  a 
pauper,  previously  to  his  removal  (ti).  •  So  it  lies  to  command  a  justice  to 
back  a  warrant  of  distress,  issued  by  magistrates,  for  the  costs  of  a  pauperis 
support,  during  the  suspension  of  an  order  of  removal,  in  pursuance  of  stat. 
85  Greo.  3,  c  101,  s.  2  (v),  and  the  Court  will  command  sessions  to  hear  an 
appeal  as  to  the  costs  of  such  maintenance  (tr). 

].    Removal;  AppeoL-^The  writ  lies  to  command  the  Quarter 

Sessions,  to  enter  continuances,  and  hear  an  appeal  against  an  order  of 
removal,  which  they  have  improperly,  for  any  cause,  refused  to  hear^(ar). 


(r)  R.  V.  St.  Pancnui.  7  A.  &  E.  751. 
&  C.  5  D.  722.  The  rule  is  ibsolate  in  the 
fint  instance.    See  titi.  **  Corpte,"  -LwuUie.'* 

(«)  R.  V.  Cnmberltnd  (J. ),  4  A.  &  E.  695. 
See  tit.  **  Qmrter  Seuioiul"  {Justice$), 

(0  R.  V.  Middz.  (J.),  4  B.  &  A.  298, 
300 ;  and  see  4  B.  &  A.  271 ;  3  B.  &  A. 
590;  and  Anon.,  2  Chit.  257.  See  infra, 
*'Ojfiet''{OfficenJwdieial\"RaU'*  {Making). 

(«)  R.  V.  Nottingham  (J.),  2  Barn.  56; 
and  see  R.  ».  Monmouth  (J.),  12  L.  J., 
N.  S.  126,  M.  C. ;  hat  see  R  to.  Radnoreh. 
(J.),  15  L.  J.,  K.  S.  151,  M.  C.  See  tits. 
"  Baatards'*  (  Coits),  "  Lnnatie,*'  **  Moneys"  ' 

(«)  R.  o.  Kynaston,  1  East,  116. 

(w)  Ante,  p.  147,  n.  (A).  R.  v.  Mon. 
mottthah.,  12  L.  J.,  K.  a  126,  M.  C.  R.  e. 
Anglcsea  (J.),  12  L.  J.,  N.  &  131,  M.  C. 
See  tits.  "Owte,**  "  XwMtfie." 

{x)  Anit,  p.  12.  R.  «.  Torksh.  (J.),  3 
T.  R.  150.  R.  V.  Monmonthsh.  (J.),  1  B. 
&  Ad.  895.  R.  V.  Southampton  (J.),  6 
M.  &  a  394.  R.  V.  West  Ridmg  (J.),  4 
M.  &  a  327.  R.  e.  Surrey  (J.;,  1  M.  &  S. 
48a  R.  o.  Buekinghamsh.(J.),  3  East,  342. 
R.  V.  SuflFblk  (J. ).  6  A.  &  E.  109.  S.  C.  1 
N.  &  'P.  306.    R.  o.  Northamptonsh.  (J.), 

6  A.  &  E.  111.  R.  V.  Shropsh. (J.),  7  East, 
549.  R.  V.  WUtsh.(J.),  10East,406.  R. 
p.  Wiltsh.  (J.),  1  East,  683.  R.  v.  Sussex 
(J.),  7  T.   R.  107.    R.  e.  Flhitsh.  (J.), 

7  T.  R.  200.  R.  •.  Yorksh.  (J.),  1  Doug. 
193.  R.O.  Qlouoestersh.  <J.),  1  Doug.  191. 
R.  V.  fVieston  (Inhabs.),  6  R  &  Ad.  698. 


R.  V.  Lancash.  (J.),  7  B.  &  C.  692.  R.  v. 
Suffolk  (J.),  4  A.  &  E.  319.  S.  C.  5  N.  &  M. 
503.  R.  o.  Cornwall  (J.),  5  A.  &  E.  134. 
a  C.  1  N.  &  P.  144.  R.  e.  Keliredon  (J.),  5 
A.  &  E.  690.  R.  e.  Kimholton  (Inhahs. ),  6  A. 
&  E.  604.  R.  9.  Derhysh.  (J.),  6  A.  &  E.  885. 
a  C.  1 N.  &  P.  148,  n.  (a).  R. ».  Warwicksh. 
(J.),  6  A.  &  E.873.  a  C.  2  N.  &  P.  153.  R. 
9.  Cornwall  (J.),  6  A.  &  E.  894.  ^ExparU 
Brosely  (Inhabs.),  7  A.  &  E.  423.  a  C  2  N. 
&  P.  355.  R.  V.  Sussex  (J.),  10  A.  &  E. 
684.  a  C.  3  P.  &  D.  42.  R.  e.  Bridgewater 
(Inhahs.),  10  A.  &  E.  694.  R.  v.  Wlu^ley, 
Upper  (Inhabs.),  11  A.  &  E.  90.  R.  v. 
Ecclesall.  11  A.  &  E.  612.  R.  v.  Chesh. 
(J.),  8  D.  616,  and  see  1  P.  &  D.  88.  S.  C. 
8  A.  &  E.  39a  R.  9.  Herefordsh.  ( J.X  8  D. 
638.  R.  V,  Middlesex  (J.),  9  D.  1 63.  R.  v. 
West  Ridmg  (J.),  2  D.,  N.  S.  708.  R.  ». 
Staflbfdsh.,  2  D.,  N.  a  353.  R  v.  Salop  (J.), 

3  N.  &  P.  286.  a  C.  8  A.  &  E.  178.  B. 
V.  Derhysh.  (J.),  3  N.  &  P.  591.  R.  *.  West 
Riding  (J.),  3  P.  &  D.  463.  R.  o.  Moo- 
mouthsh.(J.),3D.306.  R.o.Lricestcr(J.), 

4  D.  633.  R.  «.  Norfolk  (J.).  1  D.  &  R.  69. 
74,  75.  a  O.  5  B.  &  A.  484 ;  2  Nolan,  142. 
R.  V.  Suffolk  (J.),  1  D.  163.  R.  r.  Staf. 
fordsh.  (J.),  1  D.  484.  R  «.  Gloucesterdi. 
(J.),  3  D.  298.  R.  e.  Lindsay  (J.),  6  M.  & 
8.  379.  R.  V.  Caermarthenah.  (J.),  4  B.  & 
Ad.  563.  a  C.  1  N.  &  H  368.  R.  9. 
York  (J.),  2  B.  &  C.  771.  R.  v.  Kent  (J.), 
8B.&C.639.  R.o.DeTon(J.),8B.&C. 
640,n.(a).  R.o. Herefordsh. (J.), 3 T.R.  504. 
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Abo  to  command  a  recorder  to  enter  continuances  and  hear  sach  an 
appeal  (y). 

The  writ  also  lies  to  command  justices  to  receive  a  complaint  against  the 
overseers  and  churchwardens  of  a  parish,  for  refusing  to  pay  the  costs  of  an 
appeal,  on  an  order  of  removal  (z), 

].     Case. — The  writ  also  lies  to  command  the  Quarter  Sessions  to 

state  a  special  case  for  the  opinion  of  the  Court,  pursuant  to  an  order  of 
sessions,  made  on  the  hearing  of  an  appeal  against  an  order  of  removal  (a). 
But  not  where  it  is  clear  diat  such  a  proceeding  could  lead  to  no  useful  result ; 
as  where  the  chairman,  in  consequence  of  his  own  opinion,  and  that  of  the 
Court,  upon  the  facts,  refused  to  sign  any  statement,  but  one  which  would 
have  excluded  the  point  of  law  relied  upon  by  the  party  demanding  the  case ; 
but  under  such  circumstances,  the  Court  will  command  them  to  enter 
continuances,  and  hear  the  appeal  {b)» 

^].    ApprenHee. — The  writ  lies  to  command  justices  to  consider  and 

determine  whether  there  exists  any  objection  to  the  allowance  of  the 
indenture  of  apprenticeship  of  a  pauper  (c).    But  it  will  not  be  granted  to 


R.  V.  Derbysh.  (J. ),  4  T.  R.  488.  R.  v.  Nor- 
folk  (J.),  3  N.  &  M.  55.  R.  v.  Monmouthsh. 
( J.),  7  D.  &  R.  334,  where  see  fonn  of  rule. 
R.  V.  Salop  (J.),  6  D.  28.  R.  o.  Norwich 
(J.),  5  B.  &  A.  484.  R.  v.  DeTon  (J.).  1 
CbH.  34.  R.  V.  Essex  (J.),  2  Chit  385. 
R.  V.  Middlesex  (J.),  3  P.  &  D.  459.  R.  v. 
Salop  (J.),  R.  V.  Lvicash.  (J.)»R.  v.  Soffolk 
(J.),  1  O.  &  D.  146.  S.  C.  2  Q.  B.  85. 
R.  V.  Kent  (J.),  2  O.  &  D.  152.  S.  C.  2 
Q.B.686.  S.a  nL.J.,N.S.27,M.G. 
R.  V.  West  Riding  (J.),  2  Q.  B.  505.  a  C 
1  O.  &  D.  706;  1  G.  &  D.  630.  S.  C.  2 
Q.  B.  705.  R.  V.  Camarvonsh.  (J.),  1  G.  9t 
D.  423.  S.  C.  2  Q.  B.  325.  R.  v.  Lancaah. 
(J.)»  2  G.  &  D.  714.  Ex  parte  Pontefract 
(Churchwardens),  3  G.  &  D.  188.  S.  C.  3 
Q.  B.  391.  R.  V.  Lancash.  (J.),  3  G.  &  D. 
296.  S.  C.  4  Q.  B.  910.  R.  v.  Bfiddlesex 
(J.),  4  Q.  B.  807.  S.  C.  12  L.  J. ,  N.  S.  134, 
M.  C.  R.  r.  Surrey  (J.X  1  D.  &  M.  106. 
a  C.  5  Q.  B.  506,  508.  R.  v.  Ketteven  ( J.), 
1  D.  &  M.  113.  R.  V.  Merionethsh.  (J.), 
1  D.  &  M.  121.  a  C.  6  Q.  B  163.  a  C. 
13  L.  J.,  N.  a  1 14,  M.  C.  R.  9.  Lancash. 
(J. ),  1  D.  &  M.  488.  R.  V.  Denbighsh.  9  D. 
509.  R.  V.  Chesh.  (J.).  1  !>..  N.  a  570. 
R.  9.  StaiTordsh.  (J.),  2  D.,  N.  a 353.  R. «. 
Angle«ea(J.).  1  D.  &  L.  170.  Ex  parte 
Uamley  (Overs.),  1  D.  &  L.  673.  R.  v. 
Flintsh.  (J.),  2  D.  &  L.  143.  S.  C.  13 
L.  J.,N.  a  163,  M.  C.  R.  V.  West  Riding 
(J.),  2  D.  &  L.  488.    R.  v.  Essex  (J.),  I 


B.  &  A.  210.  R.  V.  Derbjsh.  (J.),  6  A.  &E. 
612.  R  V.  West  Rid.  (J.X  12  L.  J.,  N.  a 
37.  R.  o.  West  Riding  (J,\  14  L.  J ,  N.  S. 
119,  M.  C.  a  C.  3  D.  &  L.  152.  ExparU 
f!0ntefract  (Inhabs.),  13 L.  J.,  N.  S.  5,  SI C. 
R.  V.  Warwicksh.  (J. ),  6  Q.  B  752.  R  v. 
Surrey  (J. ),  15  L.  J.,  N.  S.  46,  M.  C.  a  C. 
3  D.  &  L,  573.  R  v.  Middx.  (J.).  15  L.  J., 
N.  S.  100,  M.  C.  R.  0.  Montgomerysh.  (J.), 
3  D.  &  L.  119.  R.  V.  BTiddx.  (J.),  3  D.  & 
L.  745.  R.  «.  Su£Polk  (J.),  16  L.  J.,  N.  a 
36,  M.  C.  R.  V.  Stafibrdsh.  (J.),  16  L.  J., 
N.  S.  53,  M.  C.  R.  9.  Somersetoh.  (J.), 
16  L.  J.,  N.  a  86,  M.  C.  R.  V  Durham 
(J.).  16  L.  J.,  N.  S.  112,  M.  C.  R.  v. 
Middx.  (J.),  16  L.  J.,  N.  a  135,  M.  C.  See 
tits.  "  Onarte  Infirim^  (^PP^)f  **Qtutrter 
Setnom^  (Appeal), 

(y)  Jmte,p.  12.  R.  «.  Bath  (Rec.),  1 
P.  &  D.  469.  S  C. 9  A.&  E.  714.  R.  «. 
Pontefract  TR),  2  Q.B.  548.  aC.  2G.& 
D.700.  a  C.  12  L.  J.,  N.  a  81,  M.  C.  See 
tits.  **  Office"*  {Bnforeing  Duty),  **  Recorder.'* 

(z)  Ante,  p.  218,  n.  («).  R.  «.  Long,  10 
L.  J.,  N.  a  124,  M.  C.  See  tits.  '^Cotte/' 
"Mandamue,*'  p.  148,  n.  (t). 

(a)  R  V.  Pembrokesh.  (J.),  2  B.  &  Ad. 
391.  R.  V.  Effingham,  2  B.  &  Ad.  393,  n. 
(a).  Seeaii<e,p.  U. 

(b)  Ante,  p.  15,  16;  2  B.  &  Ad.  392, 
eupra.  See  tits.  ** Courts  Inferior^  (Cote), 
<*  Quarter  Seetiene'*  (  Gate). 

(c)  R.  V.  Mills,  2  B.  &  Ad.  578.    Sea 
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command  parish  officers,  appellants  against  an  order  of  removal,  to  produce 
the  indentures  of  the  apprenticeship  of  a  pauper,  sworn  to  be  in  thor 
custody,  at  the  instance  of  the  prosecutors  (respondents),  in  order  that  an 
assignment  thereon  indorsed,  may  be  stamped,  so  as  to  be  evidence  on  the 
hearing  of  the  appeal,  although  the  indenture  be  the  deed  of  and  between 
the  parties  named  in  the  rule  for  the  writ ;  because  such  an  indenture  is  not 
a  public  document  (d). 

"].    Rate  ;  Making, — The  writ  lies  to  command  the  churchwardens 

of  a  parish,  or  some  of  them,  to  concur  with  the  overseers  in  making  a 
rate  (e).  But  not  without  first  appealing  to  the  sessions,  if  such  a  course  be 
open  to  the  parties  (/*). 

The  writ  has  also  been  granted  to  command  justices  to  tax,  rate,  and  assess 
a  parish  to  the  support  of  the  poor,  under  stat.  43  Eliz.  c.  2,  s.  3  (^).  The 
rate  must,  however,  be  a  legal  one ;  and  therefore  the  writ  does  not  lie  to 
command  justices  to  rate  a  parish  within  their  jurisdiction,  in  aid  of  another 
parish  having  exclusive  jurisdiction  {h) ;  nor  to  command  the  making  of  a 
monthly  rate  for  the  relief  of  the  poor,  the  rates  being  then  made 
quarterly  (t).  Nor  will  the  writ  be  issued  to  make  an  equal  rate  (/),  unless 
the  statute  upon  which  the  application  is  made,  so  direct  it  {k).  Nor  does 
the  writ  lie  to  exempt  from  a  rate  persons  who  ought  not  to  be  rated  (/). 
Nor  to  direct  the  insertion  of  the  names  of  particular  persons,  although  it 


tits.  *<  Jppmttiee,'*  "ErttdomT  (  Compcai^,  $%., 
AdmiisioH),  and  on^e,  p.  12 — 1& 

(d)  Afite,  p.  9,  10.  R.  v.  Westovre 
(Oreneen),  5  A.  &  E.  786.  S.  C.  I  N.  & 
P.  222.     See  tit  -iV*.  Official." 

(e)  Bac.  Abr.  tit  **  Man,"  (D).  See  tits. 
"Office"*  (Enforcing  Dutp),  "Rate.**  Anon., 
2  Chit  254;  although  some  only  of  the 
chorchwardens  refose,  yet  the  writ  must  be 
prayed  against  and  directed  to  all,  and  if  the 
applicant  be  one  of  the  parish  ofBcers  he 
must  prey  the  writ  against  himself.  R.  v. 
Ediaston  (Churchwardens),  1  N.  &  P.  572; 
8.  C.  W.  W.  &  D.  163.  &  C.  1  Jur.  53 ; 
lN.&P.20,n.(a).  See;>oi<,p.221,n.  (p). 

(/)  Ante,  p.  21.  R.  t>.  Canterbury,  1  W. 
Blac  667.  S.  C.  Burr.  2290.  R.  o.  St. 
Leonird,  2  Salk.  483.  S.C.  Cas.  t  Holt,  508. 

(y)  R.  V.  Holbeche,  4  T.  R.  778.  R.  v. 
Edwards,  I  W.  Blac.  6^7.  Lidleston  o. 
Exeter  (Mayor),  Comb.  422,  47a  S.  C. 
Fol.  19.  R.  V.  St  Blary's,  8  Mod.  344. 
S.  C.  Stra.  700.  R.  e.  Canterbury  (Guar- 
dians), Burr.  2290.  8.  C.  1  W.  Blac.  667. 
R.  V.  Barnstable  (Inhabs.),  1  Bam.  137. 
Anon.,  2  Bam.  83.  S.  C.  Stra.  26.  R.  r. 
Canton  (Overseers),  I  Bam.  299.  R.  «. 
Spotlaad  (Overseers),  1  Bam.  137.     Com. 


Dig.  tit  "  Man,**  (A.).  R.  o.  Barnwell,  11 
Mod.  206.  S.  C.  Park,  74.  Dr.  BuUer  w. 
Cobbett  11  Mod.  254.  R.  v.  Radnor  (J.), 
2  D.,  N.  S.  676.  See  tits.  "Act  of  Avfii. 
well*,"  "  Arte."    Ante,  p.  9,  1 1. 

(A)  4  T.  R.  778 ;  1  Nolan,  121.  But  see 
anU,  p.  92,  n.  (a),  135,  n.  (*). 

(t)  Ante,  p.  16,  27,  28.  R.  v.  St  George 
(Overseers),  2  W.  Blac.  694. 

(J)  Bac.  Abr.  tit  "Man.**  (D).  R  v. 
Weohly  (Churchwardens),  Stn.  1259.  R.  v. 
Canterbury,  Burr.  2290.  S.  C.  1 W.  Blac.  667. 
Anon.,  2  Bam.  426;  1  Bott.  81;  Stra. 
1259;  Com.  Dig.  tit  "Afuji."  (B.)  R.  9, 
Barnstable  (Inhabs.),  and  cases  there  cited ; 
Foley.  26 ;  1  Bott  79 ;  1  Bam.  137.  B.  e. 
Freshford  (Churchwardens),  And.  24.  R. 
o.  Spotland  (Overseers),  Cas.  t.  Hard.  184. 
See  R.  e.  Suffolk,  5  N.  &  M.  144,  per  WiU 
Hams,  J.  ISee  St  Albans  v.  St  Botolph*s,  II 
Mod.  206.  Butler  (Dr.)  e.Cobbett,  11  Mod. 
254,  255.  R.  r.  Radnor  (J.),  2  D..  N.  S. 
676.     Anon.,  2  Chit.  254. 

(A)  R.  V,  Wilkinton  (Churchwardens),  1 
Bam.  227  ;  and  see  R.  o.  Lowton  Parish,  1 1 
Mod.  301.    See  tit  «*  Act  of  TaxUamad,'* 

(0  Anon.,  2  Bam.  426;  there  being  a 
remedy  by  appeal.    AnU,  p.  2 1 . 
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be  deposed  that  such  names  were  left  out  to  prevent  votes  for  Parliament ; 
the  remedy  being  by  appeal ;  for  the  Court  never  interferes  further  than  to 
oblige  the  making  of  a  rate,  without  meddling  with  the  question,  who  is  to 
be  put  in  or  left  out  ?  of  which  the  parbh  officers  are  the  proper  judges, 
subject  to  an  appeal  (m). 

The  writ  does  not  lie  to  command  overseers  to  make  a  rate  to  reimburse 
their  predecessors  certain  monies  expended  for  the  relief  of  the  poor,  such 
a  proceeding  being  unnecessary,  for  if  an  overseer  advance  his  own  money, 
he  may,  whilst  in  office,  get  a  rate  for  the  relief  of  the  poor,  and  reimburse 
himself  out  of  the  monies  arising  therefrom,  and  the  Court  will  grant  a  writ 
to  command  justices  to  sign,  and  allow  such  a  rate  (n). 

.     Application.     See  ante,  p.  220,  n.  (c),  and  tn/rd,  Form  of  Writ, 

There  should  be  an  affidavit  that  the  rate  is  necessary,  or  urgent  (o). 

.    Rule. — The  rule  to  make  a  poor  rate,  will,  if  there  be  an  affidavit 

of  urgency,  be  made  absolute  in  the  first  instance  (p). 

.     Form  of  Writ. — The  writ  to  command  parish  officers  to  make  a 

rate,  must  be  prayed  against  and  directed  to  all  the  parish  officers,  although 
applied  for  by  some  of  them  {g). 

].     Signing,  Allowing,  ^c. — The  writ  also  lies  to  command  justices 

to  sign  a  poor  rate,  where  it  appears  to  have  been  properly  made,  and  signed 
by  the  overseers,  notwithstanding  no  churchwardens  have  been  sworn  in  for 
a  period  of  six  years,  and  one  of  those  last  sworn  in  had  died  before  making 
of  the  rate  (r),  and  although  a  former  rate,  made  by  part  only  of  the  parish, 
have  been  before  signed  ;  for  it  is  not  inconsistent  to  sign  both,  as  thereby 
the  right  of  those  omitted  may  be  contested  («) ;  therefore  a  return  to  such 


(m)  Ante,  p.  21.    R.  v.  Weobly,  T.  19  where  see  fonn  of  writ,  citing  Anon.,  2  Chit 

Geo.  2,  Stra.  1269;  Burr.  2292.    8.  C.  1  264.   See  R.  v.  Gadsby,  1  N.  &  P.  672,  and 

W.  Blac.  667,  supra,  n.  ( j).     Com.  Dig.  tit.  R.  v.  Leicester  there  cited.    See  pott,  tits. 

"Man.**  (B.)  ••  ApplieaHon;'  «  Wnt*"  {Form). 

(»)  AvUt,  p.  16,  18^27.     R.  9.  Little-  (r)  ^ji/e,  p.  ]2,and220,  n.  (A),and  In/hi, 

point,  6  Mod.  97.    S.  C.  Foley,  8.    S.  C.  2  p.  222,  n.  (o).     R.  o.  Godolphin  (Lord),  1 

Salk.  631.    S.  C.  3  Salk.  232.    S.  C.  Ld.  D.  &  L.  830.  S.  C.  13  L.  J.,  N.  S.  67, 

Raym.  1009.     S.  C.  10  Mod.  104.     S.  C.  M.   C.    Breedon  v.  Gill,  6   Mod.  276;  6 

Holt,  679.     R.  V.  Rotherhithe,  8  Mod.  339.  Mod.  229.    Norwich's  case.  Comb.  478,  479. 

Com.  Dig  tit. "  Jfan.**  (B.)  See  tits  **  Draim^  S.  C.  Carth.  460.  Peterborough's  case,  1  Sid. 

age*  {RaU),  "  Overteer**   (Beimburaement),  377.     Nottingham's  case,  Comb.  483.     R.  «. 

"  JRatB."  Worcester  (Mayor),  Cas.  t.  Hard.  123,  n. 

(o)  Anie,p.  16;  1  Bam.  137.     See  pott,  (I).     Subdeany  v.  Chichester  (Mayor),  3 

tit  "  Applicaiiotr  iAffidaoitt).  Keb.  672.     S.  C.  3  Keb.  694.     R.  v.  Dor- 

(p)  R.  ».  St.  Andrews,  7  A.  flt  E.  281,  Chester  (J.),  Stra.  393.     Curscr  v.  Smith,  1 

and  note  (a).     See  R.  v.  ^Edlaston  (Church-  Barn.  69.    Com.  Dig.   tit.    "Afan."   (A.) 

wardens),  1  N.  &  P.  20.    See  tit.  "Corpse;*  Bac.  Abr.  tit.  "  Afaii."  (D.) 

pott,  tit.  "  Rule.**  (s)  R.    V.   Beecher,  8    Mod.   336 ;  vide 

{q)  Ante,  ^.  220,  TL  (e>     R.  9.  Edlaston  Carth.  460;  Com.  Dig.  tit  "  Ma»:*  (A.) 

(Churchwardens),  1  N.  &  P.  20,  n.  (a),  21,  See    tits.  '*  Churekwarden**    (Swearing  in), 

n.  (6) ;  W.  W.  &  D.  163.     S.  C.  1  Jur.  63,  "Manor**  (AdmittanM,  p.  166,  n.  (9).) 
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a  writ,  Stating  that  the  rate  is  unequal,  is  no  answer  thereto  (/) ;  but  a  return 
of  the  illegality  of  the  rate  will  be  good  (k). 

The  writ  also  lies  to  command  justices  to  allow  a  poor  rate  regularly 
made  (v).  Thus,  where  a  parish  contained  within  itself  a  borough,  not 
co-extensive  with  it,  and  the  mayor  thereof,  in  his  return  to  a  mandamus  for 
allowing  a  poor  rate  made  for  the  whole  parish,  alleged  a  custom  which  had 
existed  since  stat.  43  Eliz.  c.  2,  to  appoint  separate  churchwardens,  &c,  and 
to  make  separate  rates  for  the  borough,  and  for  those  parU  of  the  parish  which 
lay  without  the  borough ;  it  was  held  that  such  custom  was  invalid ;  the 
return  was  quashed,  and  a  peremptory  mandamus  awarded  (w). 

The  signature  and  allowance  of  a  poor  rate  by  justices,  or  those  whose 
duty  it  is  so  to  do,  is,  since  stat  6  &  7  Wm.  4,  c.  96,  a  merely  ministerial 
and  not  a  judicial  act,  and  may  be  considered  a  mere  matter  of  form  («). 

-— — .  Rule, — The  rule  for  signing  and  allowing  a  poor  rate,  is  absolute 
in  the  first  instance ;  because  while  the  rule  is  depending,  the  poor  may 
suffer ;  no  overseer  of  the  poor  being  obliged  to  disbmrse  money,  until  he 
shall  have  obtained  a  rate  for  collecting  it  (y). 

^.    Bate;  Appeal  against — The  writ  lies  to  command  the  Court  of 

Quarter  Sessions,  or  those  having  jurisdiction  under  a  local  act,  to  enter 
continuances  and  hear  an  appeal  against  a  poor  rate  («).  But  the  applicants 
must  shew  themselves  strictly  entitled  to  such  mandamus  (a).  The  appeal 
may  be  against  four  poor  rates,  and  also  against  an  order  made  at  the  general 
Quarter  Sessions  confirming  such  rates  (6). 

The  writ  also  lies  to  command  justices  to  enter  continuances  and  hear  an 
appeal  against  a  certificaie  of  the  guardians  of  the  poor,  certifying  that  a 
certain  sum  was  needful  to  be  raised  for  the  maintenance  and  employment 
of  the  poor,  and  also  an  appeal  against  a  warrant  of  a  justice,  directed  to 

(0  Ante,  p.   220,  n.  (/).      Comb.   478,  (t)  ^nfe,  p.  12.    R.v.  Hendon  (Inliabi.), 

M^fra.    BiahqMgate  v,  Beecher,  8  Mod.  10.  2  D.  &  R.  249.    R.  v.  Enex,  1  D.  539. 

(«)  Ante,  p.  220,  n.  (A).    8  Mod.  10.  R.  o.  St  Peter*s  (J.),  1  N.  Ac  M.  108.    R. 

Supra,  Gude  Cr.  Pr.  186, 189.  v.  Ij^wz  {J.),  5  M.  &  S.  513.     R.  v.  Susfex 

(o)  Ante,  p.  12.     R.  v.  Fisher,  Say.  160.  (J.),  15  East,  205.    R.  v.  White,  4  T.  R. 

R.  V.  Gordon,  1  B.  &  A.  524.  771.    R.  v.  London  (J. ),  15  East,  631.    R. 

(w)  R.  V,  Gordon,  1  B.  &  A.  524.    See  v.  Woroestenh.  (J.),  5  M.  &  S.  458.    R.  v. 

R.  9.  HoUister  or  Folly,  1  Bott  78.    See  WUts.  (J.),  8  B.  &  C.  380.    S.  C.  2  M.  & 

tits.  "Cutiom,"  '*Ma$ior^  (  Cuttom).  R.  401.     R.  v.  Solfolk  (J.),  6  M.  &  &  67. 

(x)  R.  o.  Lord  Tarboroogh,  12  A.  &  E.  R.  v.  Herts.  (J.),  1  N.  &  M.  331.    R.  v. 

416.  S.  C.  3  P.  &  D.491.   R.  v,  Uttozeter,  Suffolk  (J.),  8  D.  618.    R.  v.  Cambridge 

1  Bott.  83,  305.    R.  «.  Hamstall  (Inhabs.),  (J.),  4  N.  &  M.  238.    S.  C  2  A.  &  E. 

3  T.  R.  382.    R.  v.  Dorchester  (J.),  Sera.  370.     R.  v.  Kent  (J. ),  9  B.  &  C.  283.    R. 

393.    S.  C.  1  Bam.  82.    See  3  Keb.  572,  o.  Middlesex  (J.),  3  D.  &  L.  109.   See  tit. 

594.    See  tits.  *•  Churchwankn"  (Swearmg  ^ Court  Inferior"  (Appeal), 

t»),  *"  Office"  (  Officer  Ministerial).  (a)  Ante,  p.  27,  28^    R.  e.  West  Ridhig 

(y)  R.  0.  Godolphin  (Lord),  1  D.  &  L.  (J.).  4  M.  &  a  327.    Seejwff,  tit.  "AppH* 

831.    S.  C.  13  L.  J.,  N.  S.  57,   M.  C.  coHoh.** 

R.  «.  Fisher,  Say.  160.    See  tits.  "^Corpte,**  (6)  R.  «.  Sdiblk  (J.X  1  B.  &  A.  640. 

•'Overflcer,'*  andiNwt^  tit  *<  R^,"*  See  tit  potU  **ffnt**  {Farm q^). 


^^^— — ■    ■  ■  ■  1 1  ■  *^p^"^p^ip^^-^^^i  w  iimji      i    I  iiiL  ii^apasagchUM^  >  •>-" 
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certain  assessors  and  collectors,  reqoiring  them  to  assess  a  certun  sum  upon 
certain  parishioners;  and  to  hear  and  determine  the  merits  of  the  said 
appeals  (c). 

].    •     CoUecHng, — It  seems  that  the  Court  has  refused  a  writ 

to  command  the  collection  of  a  rate  {d), 

'].    Rate  Books,  Sfc. ;  Inspection, — The  writ  does  not  lie  to  command 

inspection  and  copy  of  poor  rate  books,  kept  in  pursuance  of  a  local  act,  the 
Court  of  B.  R.,  not  being  authorized  by  such  act,  or  by  stat.  17  Geo.  2,  c.  3,  or 
at  common  law  to  grant  such  inspection,  he  (e).  But  as  a  i:ated  parishioner 
has  a  right  to  inspect,  at  a  reasonable  time,  the  accounts  of  the  expenditure 
of  the  parish  monies,  kept  by  guardians  of  the  poor,  appointed  under  stat. 
22  Geo.  2,  c.  83,  so  the  Court  of  B.  R.  will,  by  mandamus,  comnuind  such 
an  inspection  (/). 

].  Rate  Books;  DeUvery. — The  writ  lies  to  command  an  ex- 
overseer  of  the  poor  to  deliver  over  the  books  of  the  poor  rates,  kc.  to 
the  overseers  elect,  who,  with  the  churchwardens  for  the  time,  are  legally 
entitled  to  them,  for  they  are  public  books,  and  ought  to  be  delivered  over 
by  one  overseer  to  another,  in  order  that  all  the  parishioners  may  have 
access  to  them  {g\  If,  therefore,  there  be  a  contest  as  to  the  election  of 
overseers,  that  must  properly  appear  by  the  return  (A) ;  but  the  right  of  a 
parishioner  in  such  a  case,  is  a  mere  private  right,  for  which  the  Court  of 
3-  B*  will  not  grant  the  writ  (t). 

].  .  Defaulters, — The  writ  does  not  lie  to  command  Com- 
missioners of  Woods  and  Forests  to  pay  a  poor  rate  in  respect  of  lands  held 
by  them  under  the  Crown,  because  either  the  lands  are  in  possession  of 
private  individuals  or  of  the  Crown ;  if,  on  the  one  hand,  they  be  in  the 
possession  of  private  individuals,  then  a  distress  warrant  may  be  obtained 
against  them ;  but  if,  on  the  other  hand,  they  be  in  the  possession  of  the 
Crown,  they  are  not  rateable  (j).  Nor  does  the  writ  lie  to  command  an 
incorporated  company  to  pay  poor  rates,  although  it  have  not  distrainable 
goods,  the  affidavits  shewing  that  all  its  goods  have  been  fraudulently  leased, 
and  that  the  parish  may  be  driven  to  try  an  action  on  the  ground  of  fraud, 
if  compelled  to  resort  to  such  action  (A). 

(e)  R.  «.  Norwich  (J.)>  3  D.  &  R.  43.  1  WiU.  305.  R.  v.  aear,  4  B.&  C.  900;  1 

See  tit.  ''Quarter  SegtUnu"  (JuiHces).  Bott.300,c.  328.  Anon.  2  Bam.  326.  Com. 

(d)  R.  V.  Norwich  (Oveneen),  Nol.  28.  Dig.  tit.  "  Afon.'*  (A).  See  tit  «  Ovenurt." 

(e)  Anie,^,  27,  28.  R.  v.  St.  Marylebone  (A)  2  Bam.  326,  nqfra. 

Vestry,  5  A.  &  £.  269.    R.  v.  Stafibrdsh.  (t)  4  B.  &  C.  901.    See  tit  «  FMth,** 

(J.),  6  A.  &  £.  89,  90,  94.     See  tits.  •*  Ac-  (j)  AnU,  p.  21.    Ex  parU  Reeve,  5  D. 

wunu;*  **  Books,**  '•  Borough,**  "* Company, "*  668.    S.  C.  nam.  R.  «.  Woods,  &c.  (Com- 

"  Corporation      Municipal'*       (/lupectibn),  missioners),  W.  W.   &  D.   364.     See  tits. 

••CwwOy,"  «Z)niiiii^"(^«>ikf,  ^.),  "3fa.  **  Crown,**    *"  Cuatomt,**    "*  Manor*'    {Royal 

uoT  ( RoBm),  Manor),  "  Trtatury  Lordt.** 

(/)  R.  V.  Great   Farringdon  (Church-  {k)  AnU,    p.  18—27.     R.  v.  Maigate 

wardens),  9  B.&  C.  541.   R.  v.  Watts,  7  A.  Harbour,  2  Chit  256.    a  C.  3  B.  &  A. 

&  £.  464.    See  ^t.  "  Ad  of  IMiaament,**  220.   Bac  Abr.  tit  "Afon.**  (D.)    See  tits. 

(ff)  Ante,  p.  209,  n.  ( w).     R.  v.  Clapbam,  *<  Company*'  (  Exoeution),  *<  Exoeutum.** 
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The  writ  lies  to  command  justices  to  summon  defaulters  for  nonpayment 
of  poor  rates  (/) ;  or  to  command  such  justices  to  hear  such  compliunts  as 
shall  be  duly  laid  before  them,  against  such  as  have  neglected  to  pay  the 
poor  rate,  and  to  proceed  to  levy  the  same  by  distress,  &c.  (m).  But  the 
Court  has  refused  to  command  them  to  issue  a  distress  warrant  to  enforce 
the  payment  of  poor  rates,  where  it  was  doubtful  whether  they  or  the  warrants 
were  legal,  and  the  rates  were  recoverable  by  other  proceedings  (n)  ;  if, 
however,  it  be  perfectly  clear  that  the  rate  is  due  and  legal,  the  Court  cannot 
refuse  to  interfere  (o),  and  will,  therefore,  grant  the  writ ;  for  as  the  Coar| 
will  grant  a  mandamus  to  make  a  rate,  so  they  will  grant  it  for  the  levying 
thereof  (p),  and  notwithstanding  there  may  have  been  no  appeal  (q). 

The  defaulters  must  have  been  previously  summoned  by  the  magistrates  (r). 
So  that  the  writ  will  be  granted  only  where  the  applicant  has  acted  legally, 
and  fulfilled  and  respected  all  legal  ybrmtii^  (s).  And  it  must  clearly  appear 
to  the  Court  that  the  warrant  will,  if  granted,  be  legal,  and  that  the  applicant 
has  no  other  remedy  whereby  to  enforce  the  rate  (/) ;  but  although  the  rate 
may  have  been  made  for  a  year,  when  it  should  only  have  been  for  a  quarter, 
and  afterwards  inadvertently  confirmed,  the  Court,  on  a  mandamus  to  grant 
a  warrant  in  such  a  case,  will  limit  it  to  such  quarter  (u). 


(0  ^nfe.p.  12.  Anon.,  2  Chit  257.  See 
litB.  "Courts  Inferior,'*  ** Quarter  &mwiu" 
(/MftCM),  "  Alto." 

(»)  R.  V.  Sttisex  (J.),  3  N.  &  M.  266, 
per  Lord  Oenman,  C.  J.,  citing  R.  v,  Benn, 
6  T.  R.  198.  where  see  form  of  rule.  R.  r. 
Paynter,  7  Q.  B.  255.  S.  C.  14  L.  J.,  N.  S., 
179,  M.  0.     See  tit  "  DUtreu.** 

(»)  Ante,  p.  18-27.  R.  «.  Hall,  4  N.  & 
M.  546.  R.  o.  Bucks.  (J.).  2  D.  &  R.  689. 
8.  C.  1  B.  &  C.  485.  Underbill  v.  £lli. 
combe,  M'CL  &  Yoil  394.  R.  v.  Backs  (J.), 
3  N.  &  M.  68.  K.  r.  Middlesex  (J. ),  5  N. 
&  M.  129,  per  Williams,  J.  R  v.  Middle- 
sex,  2  Ld.  Ken.  163.  R.  e.  Cheek,  16  L.  J., 
N.  S.  65,  M.  C;  I  Wils.  133;  Bac.  Abr. 
tit  "  Man."  (D.)  But  see  stat  6  &  7  Vict 
c.  67,  s.  3,  App.,  wbich,  as  it  provides  a  full 
indemnity  for  all  acts  properly  done  in  exe- 
cution of  a  writ  of  mandamus,  so  now  the 
Court  is  much  more  liberal  in  its  interference 
in  doubtful  cases.  As  to  Ireland,  see  a  similar 
enactment,  sUt  9  &  10  Vict,  c  113,  s.  8. 

(o)  Ante,  p.  31,  n.  (A).  R.  v.  Sussex 
(J.),3N.&M.263.  St  Luke's  O.Middlesex 
(J. ),  1  Wils.  133.  The  Stat  6  &  7  Vict,  c.  67, 
s.  3,  App.,  provides  a  full  indemnity  for  any 
act  legally  done  in  execution  of  a  fn^|t^<^^^|T^^^g^ 
10  that  the  Court  will,  in  a  case  of  doubtful 
Jurisdiction^  with  more  rmdineu  great  the 


writ  As  to  Ireland,  see  a  similar  enactment 
in  Stat  9  &  10  Vict  c.ll3,s.  8. 

(p)  R.  V.  Wilson,  5  N.  &  Bl  1 19.  R.  o. 
EUis,  2  D.,  N.  S.  361.  R.  e.  Middlesex 
(J.).  2  D.,  N.  S.  385.  R.  v.  Waroettenh. 
(J.),  4  P.  &  D.  440.  S.  C.  10  L.  J.,  N.  S.. 
13,  M.  C.  R.  V.  Buckinghamsh.,  3  N.  &  M. 
68.  St  Luke's  case,  1  Wils.  133.  R.  o. 
Newcomb,  4  T.  R.  368.  R.  o.  Mirehouse, 
2  A.  &  E.  637.  Hutchins  e.  Chamben, 
Burr.  579,  587 ;  and  see  2  A.  &  E.  618.  n. 
(a),  and  8  Mod.  10 ;  Stra.  992;  Com.  Dig. 
tit  "Afaj»."(A.)  R.  o.  Benn,  6  T.  R. 
198 ;  7  T.  R.  270.  R.  o.  Hughes,  3  A.  & 
E.  425.  S.  C.  5  N.  &  M.  94.  See  tits. 
-Court  Inferior"  (Jutfyment,  SxeeuHon), 
*•  Execution,"  "  Quarter  SeMetone"  (/nsfieef). 

(g)  R.  V.  Morgan,  &C.,  2  A.  &  E.  618,  n. 
(a).     See  ante,  p.  21. 

(r)  R.  V.  Benn,  6  T.  R.  198.  But  see 
Const's  Bott  207,  pi.  208.  R.  p.  Hughes,  3 
A.  &  E.  427.  See  also  1  Wils.  133,  tupra. 
Com.  Dig.  tit  "  Man."  (A).  See  tupra,  n* 
{I),  wnd  lit**  Rate," 

(0  ^iite,p.  27,28;3A.&E.428,<ifw«. 

(0  Ante,  p.  18->27.  R.  v.  Hall,  1  Ear. 
&  W.  83.  See  tiU. "  Quarter  Setmons"  (Jut" 
tieet\  "  RaU," 

(«)  Bishopsgate  ».  Beechcr,  8  Mod.  10. 
And  see  anU,  p.  280,  n.  (yX  (A). 
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.     ApplicaHan. — The  application  for  such  a  writ,  must,  however,  be 

made  promptly  after  the  right  to  it  has  accrued  (v). 

.     Bule. — It  is  no  objection  to  a  rule  for  a  mandamus  to  justices  to 

issue  their  warrant  of  distress  for  the  levy  of  poor  rates,  that  it  includes  two 
separate  and  distinct  rates,  because  the  writ  in  such  a  case  is  divisible ;  and 
if  there  be  any  differences  in  the  circumstances  attending  the  rates,  they 
may  and  will  be  separately  considered,  so  that  the  rule  may  be  made 
absolute  as  to  the  one,  and  not  as  to  the  other ;  and  even  the  costs  may  be 
apportioned :  so  that  as  four  rates  may  be  included  in  one  appeal,  so  several 
rates  may  be  comprised  in  one  mandamus  (tr). 

^].    Reimbunement. — The  writ  lies  to  command  the  Quarter  Sessions 

to  hear  an  application  under  stat.  41  Geo.  3,  c.  23,  s.  8,  and  to  order  the 
repayment  of  a  sum  of  money  overcharged  in  a  poor  rate,  if  there  exist 
no  other  remedy  (a;). 

].     Poor  Law  Commissioners. — The  writ  lies  to  command  guardians 

of  the  poor  of  a  parish  to  obey  a  certain  order  under  the  hands  and  seals  of 
the  Poor  Law  Commissioners ;  but  not  where  such  parish  is  exempted  by 
its  local  act  (y).  So  it  lies  to  command  such  guardians  to  pay  money 
collected  for  the  relief  of  the  poor,  under  an  order  of  the  Poor  Law 
Commissioners,  to  a  board  of  guardians  of  an  union,  described  in  that  order 
as  duly  appointed  (z).  And  to  such  a  writ,  a  return  generally  that  the  • 
defendants  are  not  guardians,  is  bad  {zz). 

Poor  Law  CoBoassioiTERa].  See  titles  Guardians  of  the  Pdor ;  Poor 
(Poor  Law  Commissioners). 

Poor  Rats].     See  titles  Parish  {Rate) ;  Poor  {Rate)  ;  Rate. 

Portreeve].  Election  ;  Swearing  in,  ^v.— The  writ  lies  to  command  the 
holding  of  a  Court,  the  impanelling  and  swearing  of  a  jury,  and  the 
charging  of  them  to  elect  and  swear  some  person  to  the  office  of  portreeve  (a). 
So  the  writ  also  lies  to  command  the  lord  of  a  Court  Leet  to  administer  the 
usual  oath  to  a  portreeve,  duly  elected  (b). 

(v)  R.  «.  Ellis,  2  D.,  N.  8.  361.    See  tit  (z)  R.  v.  St  Andrew^  Holborn,  10  A. 

pott,  »  ApplieatUm"  (  When  to  he  made).  &  E.  738.     See  tit  **  Money."* 

(v)  R.  9.  Ellis,  2  D.,  K.  8.  361.    &  C.  12  («t)  Note  (s),  ntpiu.    See  tit  **  Retum."* 

L  J.,  N.  S.  96,  Q.  B. ;  M.  C.  20.     R.  ».  (a)  R.  v,  Waiiains,  Say.  140.    As  to  the 

Sa€blk  (J.),  1  B.  &  Aid.  640.     See  npra,  derivation  of  the  word  «< Portreere,'*  and  the 

tit.  "  RaU''  (Appeal),  p.  222,  n.  (6),  and  pott,  nature  of  the  office,  see  Blount's  Law  Die, 

tits.  **  R^**  **Wrie*  (Mandatary  Clauee).  and  Tomlm's  Law.  Die,  tit.  **  Portgreve.** 

(*)  R,  9.  St  Peter's  (J.),  1  N.  &  M.  108.  As  to  returns,  see  tit.  "  Office.**  Stat.  9  Ann. 

&  C.  4  B.  &  Ad.  342.   See  tits.  ^'Conetable,  c  20,  App.     See  tiU.   ••^fcfcwler,-  "Gwrf 

mgh**  (  RehOmrument  by\  ** Drainage**  ( -Re-  Inferior,**  "  Mayor:*  "  Maaor**  (  Leet),  "  O/- 

imhwrtement),  '*  Oveneert'*  (  Rate),  fee**  (  Election,  ^e. ) 

(y)  R.  V.  Poor  Law  Commissioners,  1  N.  (h)  Phillipp's  case,  2  Roll  82,  85 ;  also 

&  P.  371.     S.  C.  6  A.  &  £.  1.     R.  ».  St.  cited  in  Com.  Dig.  tit  **  Man.**  (A).     See 

Andrew's  Parish,  13  L.  J..  N.  a  341,  Q.  B.  tits.  ••  College"  (  OatUt),  "  Afojior-  (Lart). 

See  tit  *'  Guardians  of  the  Poor.**  •*  Retiant,**  '*  Oath  of  AUegianee.** 
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].     Insignia, — As  to  delivery  up  of  insignia  by  portreeve  (c). 

Prebendabt].  Election. — The  writ  lies  to  command  the  election  of  a 
prebendary  (<f). 

The  writ  lies  also  to  command  the  election  of  a  prebendary  to  be  a  canon 
residentiary,  in  order  to  his  qualification  for  dean,  if  quare  impedit  do  not 
lie  (e). 

^].    ImtihUiony  Sfc. — The  writ  also  lies  to  institute  and  induct  into 

and  invest  of  a  prebend  (/).  But  the  writ  does  not  lie  if  the  applicant 
claim  under  a  custom  which  is  ridiculous  and  void,  as  a  custom  to  be 
appointed  a  supernumerary  prebendary  (g).  Nor  will  it  lie  for  that  which 
is  the  subject  of  quare  impedit  (A). 

].    Installation. — The  writ  lies  to  command   installation  into  a 

prebend,  it  being  but  a  ministerial  act  (t).  Thus,  it  has  been  granted  to 
command  the  installation  of  the  provost  of  a  college  into  a  prebend  annexed 
to  such  provostship  by  charter,  confirmed  by  act  of  Parliament. 

].     Swear  in. — The  writ  lies  also  to  command  the  swearing  in  of  a 

prebendary  (j%  and  this  although  he  do  not  require  installation.  Thus,  the 
Archdeacon  of  Rochester,  when  instituted  and  inducted  into  that  office,  is 
ipso  facto  inducted  into  the  prebend  annexed  to  it  by  royal  grant,  and  may 
therefore  claim  to  be  sworn  in  as  prebendary  without  being  installed. 

].     Admission. — The  writ  lies  also  to  command  the  admission  of  a 

prebendary,  but  to  such  a  writ  a  return  ofnonfuit  electus  is  good  (A). 

The  writ  lies  also  to  command  the  admission  of  a  prebendary  to  his  stall 
and  voice.  A  prebend  is  a  freehold  office,  and  installation,  which  is  the  act 
to  be  done  to  complete  the  admission,  is  a  merely  ministerial  duty  (/).     In 

(c)  R.  V.  Jennings,  2  Jor.  179 ;  and  tits.  torn,**  **  Manor"  (  CmMtom^  Lieenu). 

<*  Compunff,**     "  CorponUioH"    (Mtmieipal),  (A)  Ante,  p.  26.    Cla^  v.  Swum  (Ep.), 

•• /jMt^ia,"  ««  5W."  Stnu    1081,  n.  (1),  3rd  edit.     Powell  v. 

(<f)  Stra.  1082.   S.  C.  Andr.  20.   Chester  Millbank,    1    T.  R.    399.    R.  v.  Chester 

(Ep.)  V.  Harward,  1  T.  R,  662 ;  Com.  Dig.  (Ep. ).  1  T.  R.  396.     R.  r.  Sl  Peter's,  12 

tit.  "iWiw."  (A.) ;  Andr.  21.  R.  v.  Rochester  A.  &  E,  612.    S.  C.  4  P.  &  D.  253. 

(Dean),  1  Bam.  40.    a  P.  R.  o.  Norwich  (t)  R.  e.  Rochester  (Dean),  1  Bam.  4a 

(Dean),  Stra.  169.    R.  9.  Dublin  (Dean),  Dr.  Sherlock's  case,  cited  in  R.  v.  Dr.  Ward, 

Stra.  636.     Bac  Abr.  tit.  "Man.**  C.  1,  2.  1  Bam.  112,  and  in  1  Wils.  208,  and  in  R. 

See  tits.  "Omom/'  *'Offiee'\Eleeiiom).  o.  Chester  (Ep.),  1  W.  Blac  24.    R.  «. 

(e)  Ante,  p.  26.     R.  v.  St.  Peter's.  12  A.  Salisbury  (Ep.),  Andr.  20.     See  tits.  ••  A'- 

&  E.  612.     S.  C.  4  P.  &  D.  263.     See  tit.  shopr  "  Canon,**  "  Cathedral  StaUr  « CWtrfs^* 

"Owioii"  (Beiidentiar^).  «  Dean,"  "  Parton,**  and  infra^  •'Admiukm.'' 

if)  Clark  o.  Saram  (Ep.),  Stra.  1082.  0)  ^  «•  Rochester  (Dean).  3  B.  &  Ad. 

&  C.  Andr.  20 ;  186.  Com.  Dig.  tit.  "Mm.'*  96.    R.  0.  Baylay,  1  B.  &  Ad.  761.    See 

(  A.),  cited  in  R.  ©.  Dublin  (Dean),  8  Mod.  tit.  " Office*  (  Swearing  in). 

28.    R.  V.  Dr.  Bland,  7  Mod.  366.  See  tits.  (k)  R.  0.  Lambert,  1  Sid.  209,  210.    S.  C. 

"Canon,^  "  Paraon.**  12  Mod.  3 ;    Oude's  Cr.  Pr.  200.    See  tit 

(g)  Ante,  p.    113,   n.   (g).     Dr.   Owens  ** Office**  (Admiuion^IUhimnonfiiitekeimM). 

case.  Skin.  46.     S.  C.  Jones,  199.     S.  C.  2  (0  ^'  Owen*s  case,    Skin.    45.    S.  C. 

Show.  200,  n.  (a),  3rd  edit,  nam.  R.  o.  Sten-  Jones,  199.     There  are  express  precedenU 

house.     See  tits.  "Canon,**  *' Curate^**  *<Cm^  in  Register,  303,  also  stated  in  R.  v.  Patrick, 
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some  of  the  cases  in  which  the  Court  has  thus  granted  the  writ,  there  was 
no  return  of  '^Vifiior^^  in  others,  the  prebend  was  created  by  act  of 
Parliament,  and  so  made  a  sort  of  lay  fee  (m). 

].     Restoration, — The  writ  does  not  lie  to  command  a  visitor  to 

restore  a  prebendary  whom  he  has  deprived,  for  a  visitor  has  an  absolute 
power  within  his  jurisdiction  (»). 

PBECSDEifCB].  Loss  of  precedence  or  authority,  as  that  of  alderman  of 
a  city,  is  a  sufficient  ground  for  a  writ  of  mandamus  (o). 

Pbesehtment].  The  writ  will  not  be  granted  to  command  the  present- 
ment of  a  fact  upon  oath,  unless  the  existence  of  such  fact  be  quite 
evident  (/>). 

But  the  writ  lies  to  command  justices  to  redress  a  grievance  shewn  upon 
a  presentment  by  a  magistrate  whose  duty  it  is  to  present  it  to  them  (q). 

Pbiob].  The  writ  of  mandamus  has  never  been  granted  for  a  prior, 
because  he  was  an  ecclesiastical  corporation,  and  had  a  proper  visitor,  which 
duty  afterwards  devolved  upon  the  archbishop  (r). 

•    Pbesident  OF  Colleqe].  See  titles  College  {Prendeni);  Office;  Visitor. 

FkufciPAL  Burgess].     See  titles  Burgess  {Principal) ;  Office. 

Prisoner].  iVtfon.— The  writ  will  be  granted  to  command  the  governor 
or  gaoler  of  a  prison  or  house  of  correction  to  receive  a  prisoner  for 
debt,  duly  committed  to  his  prison  {s);  but  the  Court  will  not  grant 
the  writ  to  command  justices  to  order  prisoners  committed  to  goal  for 

2  Keb.  171,  per  Keeling,  C.  J.    R.  v.  Sten-  (o)  R.  o.  Oxford  (Mayor),  Latch,  231, 

bowe,  2  Show.  200,  n.  (a),  drd  edit.    R.  v.  per  Doderidge,  J. .  and  Hyde,  C.  J.  See  tits. 

Cheater  (Ep.),  1  Wils.  206.     R.  o.  Norwich  ^^Atderman''  ( RettonHon),  <*  Corporatum  Mt^ 

(Dean),  Stra.  158.    &  C.  Fort  222,  cited  nieipal,**  " Me^or,**  "Office**  ( lUttoraihn). 

in  2Bac.  Abr.  532;  Andr.  21.    R.  v.  Ro-  (p)  R.  «.  Montacate,   1  W.    Blac.  60. 

cheater  (Dean),  1  Bam.  40.    Com.  Dig.  tit.  8.  C.   1  Wils.  283.     See  tits.   "  Cugtom," 

«  Afen."  D.  4.     R.  r.  Dublin  (Dean,  &c.),  «  FreemtaT  (PraetUmmU),  *'Gaoi;*  «  Sig^- 

Stra.   536;    Stra.    1082.     R.   «.   Salisbury  nx^**    (PreteiUmeta),    "  InqueU,"   "Jwy,** 

(Ep.),  cited  in  R.  o.  London  (Ep. ),  1  Wils.  - Mcmot^  (Leet),  (Barom\  **  Nui$anee,** 

13.    R.  9.  St.  Peter's,  12  A.  &  E.  512.  See  (9)  AnU,p.  12.   R.  o.  North  Riding  (J.), 

tits.  ••Cathedral  StdO,**  ••Chwekwardtmy  2  B.  &  C.  286.    S.  C.  3  D.  &  R.  510;  and 

(m)  Ante^  p.   11.     R.  «.  Chester  (Ep.),  see  2  B.  &  C.  341.    See  tit.  "  GaoL** 

]  Wils.  208;  Stra.  159.     See  tits.  •*  Act  of  (r)  See  Mr.  Leigh's  case,  3  Mod.  334. 

BxrBamaU,**  "^Caaeg^  (  Hftlor),  ••VUiior.**  &  C.  nom.  R.  9.  Lee,  &c.,  1  Show.  252,  per 

(fi)  Ante^  p.  10.     R.  9.  Chester  (Ep.),  Holt,  C.  J.    Dr.  Witherington  v.  Christ's 

H.  21  Geo.  2,  1  Wils.  206.    Com.  Dig.  tit.  CoU.,  1  Sid.  71.    See  tits.  <«  Ahboir  "  Knighi 

«  Man,**  (B.)  S.  C.  1  W.  Blac  21.  PhilUps  Templar,'*  *»  MtmJC  « Office,** "  Vintor.** 

V.  Bury,  Ld  Raym.  5.   S.  C.  2  T.  R.  346.  («)  Ante,  p.  12.     R.  9.  H.  of  Correction 

8.  C.  Skin.  447.  475.   S.C.  Show.  P.  C.  35.  (Oo?r.),  2  N.  &  M.  138.    See  tits.  **Gaol,- 

See  tit.  '*  Vteitor, "  "  Nuitanee'*  (  Hemowd), 

Q  2 
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trial,  any  other  food  than  bread  and  water,  where  such  prisoners  are  able  to 
work,  and  have  the  means  of  employment  offered  to  them,  by  which  they 
may  earn  their  support,  if  they  choose  to  work  (t).  The  writ  has,  however, 
been  granted,  under  stat.  5  1^  6  Vict.  c.  22,  (for  regulating  the  Queen's 
Prison),  to  command  the  keeper  of  such  prison  to  make  allowances  to  a 
prisoner  out  of  certain  funds  in  the  act  specified  (tf). 

].     Depositions, — The  writ  lies,  under  stat.  6  &  7  Wm.  4,  c.  114, 

8.  3,  to  command  the  delivery  to  a  prisoner  or  his  attorney  of  copies  of  the 
examinations  of  witnesses,  upon  whose  depositions  he  has  been  from  time 
to  time  and  finally  stands  committed  (v).  As,  however,  a  prisoner,  when 
committed  to  prison  for  further  examination  merely,  and  not  finally  for  trial, 
has  no  right  to  copies  of  the  depositions  under  such  statut^^o  a  mandamus 
for  that  purpose  will  be  denied  (w). 

The  writ  does  not  lie  to  command  a  magistrate  to  produce  depositions 
taken  before  him  on  a  charge  of  felony,  for  the  purpose  of  founding  an 
indictment ;  the  proceeding  to  be  taken  in  such  case  being,  to  subpcena  the 
magistrate  to  produce  the  depositions  (a;). 

Private  Institutions].     See  titles  Charity;  Insiiiuiions  Privaie, 

Privy  Council,  The  Judicial.  Committee  op].  jReAeann^.— The  writ 
does  not  lie  to  command  the  judicial  committee  of  the  privy  council  to  rehear 
the  matter  of  an  appeal  to  them  from  the  Arches  Court  of  Canterbury,  or 
from  any  other  Court,  and  upon  which  they  have  decided,  nor  can  they  be 
required  to  receive  a  petition  to  her  Majesty  in  council  to  rehear,  there  being 
no  distinction  in  substance  between  a  mandamus  to  receive  a  petition  to 
rehear,  and  a  mandamus  to  rehear  (y).  Nor  will  the  writ  be  granted  for 
such  purpose,  although  there  be  a  suggestion  of  error  in  the  decision ;  for 
when  a  Court  of  competent  jurisdiction  has  decided  a  case,  the  Court  of 
B.  R.  has  no  jurisdiction  {z). 

Proctor].     As  a  proctor  is  not  a  temporal  oflScer,  but  a  spiritual  one, 

(0  ^iile,p.  13.   R.  «.  North  Riding  (J.),  (x)  Anie,  p.  20.     In  re  Bedford  (J.),  1 

3D.&R.610.    8.C.  2B.  &C.286.     See  Chit.  627,  Abbott,  C.  J.,  Mjing  tkeie  was  no 

^tM***  Atiti^PafUammU,****Gm)U*  precedent  for  lueh  an  applicatton.     R.  v. 

(«)  AmU,  p.  11.    Ai  rt  Long,  14  L.  J.,  Smith,  SCra.  126.  Welsh  o.  Ridiards,  Banwi, 

N.  S.  23,  Q.  B.  The  rule  for  the  peremptory  468.    See  tit  ** DtpotUUma.'* 

mandamuB  was  made  abiolute  fai  the  fint  (y)  ExparU  Smyth,  4  N.&  M.  582.  S.O. 

instance ;  bat  the  writ  wuafterwards  qoashed  3  A.  &  E.  7)9.  S.  CI  H.  &  W.  417.  Ss 

on  the  meriU  of  the  case.    14  L.  J.,  N.  8.  parU  Morgan,  2  Chit.  250.    Ex  porU  Poe, 

146,  Q.  B.    See  tit.  *' Act  of  ParKametU"  2  N.  &  M.  636;  5  N.&  M.  145;  1  H.  &  W. 

(v)  R.  9.   London  (Mayor),  1  D.  &  H  282.  See  tits.  **  Court  Inferior^  (iMMrnyX 

484.    S.  C.  5  Q.  B.  555.     S   C.  13  L.  J.,  "  QmrU    Infinor''  (Jiidieud   CommOiot   ^ 

N.  S.  67,  M.  C.     S.  C.  1  D.  &  L    896,  Frioy   CotmeO),  "^Q^iarUr    SeuimuT   (Ro^ 

noM.  Ex  parte  Fletcher.    See  tits.  "  Cotirt§  hearing,  Reoiewh 

Injerior"  {Reeorde),  "  Pritoner,'*  («)  Ante,  p.  1 10,  n.  (c) ;  4  N.  &  M.  682. 

(w)  Ante,  p.  27,  28,  svpra,  n.  (b).    See  S.  C.  3  A.  &  E.  719.     See  tit. 

tits.  ^  Act  of  PdrUanunt;*  "  DepoeUione,"  SeetwuT  {Hearing), 
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and  80  uDder  the  sole  control  of  the  Ecclesiastical  Courts,  which  have  an 
original  jurisdiction  and  cognizance  over  their  own  officers  exclusive  of 
the  Courts  of  Law ;  therefore,  the  Court  of  B.  R.,  where  the  writ  of  man- 
damus must  be  prayed,  cannot  take  notice  of  his  office,  viz.,  what  are  his 
duties,  or  what  estate  he  has  in  his  office,  whether  for  life  or  otherwise  (a). 

A  mandamus,  therefore,  does  oot  lie  either  to  admit  or  to  restore  to  the 
office  of  a  proctor  in  Doctors'  Commons  (6),  because,  it  is  not  only  not 
such  a  public  office  for  which  a  mandamus  will  lie,  but  also  it  is  an 
Ecclesiastical  employment,  and  a  matter  properly  and  solely  cognizable  in  an 
Ecclesiastical  Court  (c),  and  therefore,  one  of  which  the  common  law  cannot 
take  notice  (c/).  The  Court  Ecclesiastical  has  no  other  way  of  punishing  a 
proctor  than  by  displacing  him,  and  if  this  should  be  remedied  by  a  manda- 
mus, then  such  an  officer  might  offend  without  punishment  (e). 

Pbovost  of  Colleob].  See  titles  College  {ProvoH) ;  Seal;  Prehendary 
(IwiaUaiion) ;  Eton  College;  Provost  of  Eton. 

Pjiovost  of  Eton].     See  titles  College  {Provost)  ;  Eton  (Provost  of). 

Qdabtbb  Sessions,  Court  of].  As  to  the  general  jurisdiction  of  the 
Court  of  B.  R.  over  the  Court  of  Quarter  Sessions,  see  titles  Courts 
(It^erior)  ;  Manor  {Leet). 

This  subject  is  arranged  as  follows : — 1st.  Quarter  Sessions ;  2nd.  Petty 
Sessions,  Justices. 


Ist.  QuABTEB  Sessions     - 

-  230 

QUABTBB  SSSSIOHS. 

Complaira 

.  230 

Judgment       -            -            -  237 

Return    - 

-  230 

Costs             -            -            -237 

iiectrtn^          -            •■ 

-  230 

Records,  ^.               -            -  237 

Appeal 

-  231 

Erasure,  alteration,  SfX.    -  237 

Application   • 

-  234 

2nd.  Fettt  Sessions,  Justices,  &c.  239 

Costa  - 

-  234 

Duties,  j^.      -            -            -  239 

Case 

235 

Warrant,  frc.       -            -  240 

Rehearing 

-  236 

AppUcaJtion          -            -  ^42 

Application 

-  237 

Rule       -            -            >-  242 

Reoiew 

-  237 

Service         -            -  242 

(a)  AmU^  p.  lOB,  n.  (m);  1  Roll  Abr. 
62&     See  tit.  "  0#c«"  (  Officer  qf  Ornrt). 

(&)  R.  V.  bxenden,  1  Show.  217.  S.  C. 
(•I  to  return,  &c),  I  Show.  251,  nam,  R.  «. 
Lee.  S.  C.  (as  to  lecond  aigument  with 
judgment),  1  Show.  261.  8.  C.  3  Lev.  309 
(nom.  R.  o.  Lee).  S.  C.  Holt,  435.  S.  C. 
3  Mod.  332  (nom.  Mr.  Leigh's  case).  S.  C. 
Garths  169.  S.  C.  Skin.  290.  S.  C.  3  Salk. 
230.  See  R.  V.  Rames,  3  Salk.  233.  11,  13. 
See  R.  p.  Morpeth  (Bailifi),  Stra.  58.  See 
Clerk  V.  Lee,  10  Mod.  ?62;  Ld.  Raym. 
959,  989,   1004,    1206,  1244.   1267,   1379, 


1405;  1  Roll  Abr.  526;  Com.'  Dig.  tit 
••itfa«.**B.  See  R.  v.  Dr.  Ward,  1  Barn. 
295,  381.  R.  9.  Canterbury  (Archbbhop), 
8  East,  216;  Bac  Abr.  tit.  "*  Man:*  C. 

(c)  Anttj  p.  108,  n.  (m).  Leigh's  case, 
Carth.  170.  R.  o.  Loe,  3  Ler.  309  ;  Trem. 
PL  Cor.  489,  491,  493,  where  see  form  of 
writ  See  tits.  «*  CourU  Sttperior''  (  Common 
-Pfcw), "  QtfKw-  (  OffieerB  of  Gwtt). 

{df  Leeo.  Dr.  Oxenden,  Skin. -290. 

(«)  3  Mod.  334,nrpr^;  Carth.  169.«ii/ira; 
3  Lev.  309,  tupra ;  Skin.  290,  aupra.  See 
1  Show.  252,  n.  (d). 
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l8t.  Quarter  Sessions].  Complaint  If  justices  at  Quarter  Sessions 
refuse  to  entertain  a  complaint,  &c.,  under  an  erroneous  supposition  that 
they  have  no  jurisdiction  to  hear  it,  or  if  the  hearing  be  illusory  ;  the  Court 
of  B.  R.  will  grant  the  writ,  and  thereby  command  them  to  do  their  duty  in 
order  to  prevent  a  defect  of  justice  (/).  But  if  such  jusUces  hear  the  com- 
plaint, and  decide  erroneously,  such  judicial  decbion  being  one  pusely  discre- 
tionary, the  Court  of  B.  R.  cannot  interfere  (g) ;  for  such  Court  has  no  power 
to  command  the  sessions  to  come  to  a  particular  decision,  as  to  make  an  order 
of  maintenance  on  a  particular  parish  (A).  Nor  does  the  writ  lie  to  compel 
obedience  to  an  order  of  sessions  (t). 

^.    Retum.-^A  return,   that  the  compliant  has  been  heard  and 

determined,  is  good  (J), 

].     Hearing, — It  is  the  ordinary  practice  of  the  Court  of  B.  R,  to 

grant  the  writ  of  mandamus,  to  command  magistrates  or  the  Quarter 
Sessions  to  hear  and  determine  or  give  judgment  in  cases  within  their 
jurisdiction,  where  they  have  refused  altogether  to  exercise  it,  but  no  instance 
can  be  cited  in  which  the  Court  of  B.  B.  has  granted  a  mandamus  to  compel 
them  to  do  a  specific  act,  as  to  come  to  any  particular  decision  (A) ;  for,  after 
they  have  once  decided  an  appeal,  &c.,  even  erroneously,  or  under  a  mistake 
of  law,  such  decision  is  final  and  conclusive  (/).  Also  if  the  Quarter  Sessions 
should  hear  one  side,  and  altogether  refuse  to  hear  the  other,  the  Court  would 
consider  such  conduct  as  tantamount  to  a  refusal  to  hear,  and  grant  a  manda- 
mus :  but  where  the  question  is  one  peculiarly  within  the  jurisdiction  of  the 
Quarter  Sessions,  as  to  the  practice  of  the  sessions,  &c.,  the  Court  of  B.  R.  has 
no  jurisdiction  to  interfere  (i7»).  So,  where  the  Quarter  Sessions  on  appeal, 
decide  on  a  point  preliminary  to  th^  whole  case,  or  to  the  reception  of  a 
particular  piece  of  evidence,  that  they  will  not  hear  the  cause  further,  their 


(/)  ilii<«,p.9,n.  R.  V.Cumberland  (J.).  (0  Anie,^  12—15, 109,  n.  (c).    Seetit. 

1  M.  &  &  192»  194.  R.  V,  Kent  (J.),  14  East,  "  Courts  Inferior'*  (JudgmaU,  ^.) ;  7  D.  & 

395.  R.  V.  Cumberland  (J. ),  4  A.  &  E.  695.  R.  334.    S.  C.  4  B.  &  C.  849,  npra.    B.  v. 

R.v.  Tod,  Sera.  530.     R.  o.  Jukes,  8  T.  R.  Cumberland  (J.),  1  M.  &  S.  194.    R.  «. 

625.     See  tit ««  Courts  Inferiof^  ( Plaint).  Leicestersh.   (J.),  1    M.  &  S.  442.     R.  «. 

(^)  See«i;pra,n.(/),andojUe,p.  12— 15.  Westmoreland  (J.),  M.T., 23  Geo.  2;  Bott 

(A)  R.  0.  Bfiddx.,  4  B.  &  A.  298,  ante,  734, 3rd.  edit     Bodmin  o.  Warlingen,  Bott 

p.  2 18,  n.  (/),  and  infra,  n.  ( I).  733.    R.  o.  Chesh.  (J.),  8  A.  &  £.  399, 401. 

(0  R.  V.  Bristow,  6  T.  R.  168;  Bac  R.  o.  Monmouthsh.  (J.),  8  R  &  C  138. 

Abr.  tit   «  Man."  (D.)    See  tits.  •<  Courts  R.  v.  West  Riding  (J.),  11  L.  J..  N.  S.  57, 

Inferior"  {Judgment  and  Execution),  «  Ere-  M.  C. ;  Bac.  Abr.  tit  «•  Mam."  (D.) 

cution."    See  ante,  p.  35,  n.  (y).  (m)  See  infra,  -Appeal,"  and  ante,  p.  1  lO, 

(j)  Ante,  p.  109,  n.  (e).  R.  v.  Richardson,  n.  (/).   R.  v.  Camanron  (J.),  4  B.  &  A.  88^ 

1  Wils.  21.  See  pott,  tit  ^Eetum,**  per  Holroyd,  J.    R.  o.  Gloocestersh.  (J.),  1 

(jb)  Ante,  p.218,  n.  (t).  R.  v.  Suffolk  (J.),  B.  &  Ad.  1.  and  see  5  B.  &  Ad.  597.     R.  u, 

5  N.  &  M.  144.    S.  C.  3  A.  &  E.  725.   See      r  J. ).  1  Chit  164.  Inre  Pratt 7  A.  & E. 

Uts.  «  Certiorari,"  «  Court  Inferior"  (Hear-  28.  S.  C.  2  N.  &  P.  102.  R.  v.  Cumber- 
ing). "  Inquest,"  *"  Jury."  Sec  post,  tit.  land  (J.),  4  A.  &  B.  698.  See  tits. «  Qmrts 
♦*  Writ"  (Mandatory  Clause).  rnferior"  {  Rehearing). 
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decision  is  conclusive,  if  the  point  involve  matter  of  fact  only,  but  otherwise, 
if  it  raise  a  mere  point  of  practice,  which  the  Court  of  B.  R.,  can  perceive  to 
be  a  point  of  law,  in  the  latter  case  a  mandamus  to  hear,  &c.,  will  be  granted, 
in  the  former  not  (n).  But  it  is  no  ground  for  granting  the  writ,  that  the 
Quarter  Sessions  have  refused  to  hear  useless  and  irrevelant  matter,  which 
ought  not  to  affect  the  judgment  (o). 

The  Court  of  B.  R.  has  no  jurisdiction  to  interfere  with  the  decision  of 
the  Quarter  Sessions,  where  it  is  final  and  conclusive,  and  a  certiorari  is 
taken  away,  for  such  Court  will  not  by  mandamus  do  that  indirectly  which  it 
is  prohibited  firom  doing  directly  (p).  Neither  will  such  Court  grant  the 
writ  if  the  result,  at  which  the  Quarter  Sessions  has  ultimately  arrived 
be  right,  for  the  reasons  of  the  judgment  cannot  be  inquired  into  (9). 
Nor  if  they  have  exercised  a  discretion  in  a  matter  over  which  they  have  a 
discretionary  power  (r).  Nor  where  they,  upon  having  doubts  as  to  the 
validity  of  the  order,  upon  which  the  appeal  is  sought,  superseded  it  («)• 
Nor  where  the  inquiry  can  lead  to  no  good  result  (/),  nor  for  the  purpose  of 
calling  in  question  in  a  spiritual  Court  the  decision  of  another  such  Court  of 
very  high  authority,  which  in  the  exercise  of  a  similar  jurisdiction,  proclaims 
the  illegality  of  the  very  thing  of  which  the  execution  is  desired  (u). 

].    AppeaL^lf  the  Court  of  Quarter  Sessions  after  demand  made, 

improperly  refuse  to  go  into  an  appeal,  the  Court  of  B.  R.  will  compel  them 
90  to  do  by  writ  of  mandamus  (v).  So,  the  writ  will  lie  where  the  hearing, 
&c.,  is  illusory  (to).  The  demand  to  hear,  must  however,  have  been  made  at  a 
time  when  the  Sessions  ought  in  due  course  to  have  heard  and  determined  the 


(n)  R.  o.  Kesteven  (J.),  3  Q.  B.  810.  (t)  I  D.  &  R.  74,  $tqrra.    But  see  sttt.  6 

S.  C.  I  D.  &  M.  113,  distingoisbinff  R.  v.  &  7  Vict.  c.  67,  s.  3,  App.;  and  as  to  Ire- 

CarnarTonsh.  (J.),  2  Q.B.  325.    S.  C.  I  G.  land,  see  stat  9  &  10  Vict.  c.  113,  s.  8, 

&  D.  423,  which  to  some  extent  is  erroneous,  App.,  and  infra,  "  Warrant" 

and  the  case  of  R.  9,  West  Riding  (J.),  2  (0  Ante,  p.  15,   16.    R.   «.  Northwich 

Q.  B.  331,  which  is  still  more  erroneous.  Savings*  Bank,  9  A.  &  E.  729.     See  8.  C. 

R.  9.  Frieston  (Inhabs.),  5  B.  &  Ad.  597,  1  P.  &  D.  477.    R.  o.  Shortridge,  1  D.  &  L. 

and  1  B.  &Ad.  1.   R.  o.  Cambridgesh.  (J.),  863.    R.  «.  Sillifant,  5  N.  &  M.  642,  n.  (^). 

1  D.  &  R.  325.    R.  9.  Tucker,  5  D.  &  R.  R.  v.  Milyerton,  (Manor),  3  A.  &  iL  285. 

441.    /ji  re  Pratt,  7  A.  &  £.  ^7,  and  see  («)  R.  «.  Thomas,  3  O.  &  D.  490.     S.  C. 

I  Q.  B.  63C.    S.  C.  1  G.  &  D.  198.    R.  9.  3  Q.  B.  589.    See  tit. "  Court§  Supenorr 

Camarronsh.  (J.),  4  B.  &  A.  86.     R.   9.  (v)  ^nle,  p.  12.     See  /»«/,  tit.  **  AppHea- 

L^cestersh.  (J.),  1  M.  &  S.  442 ;  Bac.  Abr.  HtnT  (Demand  and  Refueal).     R.  9,  Cam- 

tiL  «  Man."  (D.)  See  poet,  234,  n.  (k).  bridge  (J.),  2  A.  &  E.  370.     S.  C.  4  N.  & 

(o)  B.  9.  West  Riding  (J.),  5  B.  &  Ad.  M.  238.    R.  •.    Westmoreland  (J.),  Say. 

1010.    R.  9,  Minshull,  1  N.  &  M.  277.  282.   R.  9.  Worcestersh.  (J.),  9  D.  &  R. 

ip)  R.  9.  West  Riding  (J. ),  5  B.  &  Ad.  210  ;  Bac.  Abr.  tit.  «  Man,"  (D.)    See  tits. 

1008.     See  tit  ••  Certiorari."  **  Conviction"  (Appeal),    "  Court    Infrrior" 

(q)  Ante,^,  10.    R.  9.  West  Riding(J.),  (Appeal),**  Poor"  (Appeal). 

1  G.  &  D.  630.    S.  C.  2  Q.  B.  705.  (w)  Ante,  R.  0.  Kent  (J.),   14  East,  395. 

(r)  Ante,  p.  12—15.    K.  9.  Norfolk  (J.),  R.  9.  Cumberland  (J.),  1  M.  &S.  194.    See 

1  D.  &  R.  69,  74.     Sec  tit.  "  Discretion."  supra, "  Hearing." 
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appeal  (x\  and  a  right  to  have  the  appeal  heard,  must  of  course  exist  at  the 
time  of  the  application  for  the  writ  (y),  otherwise  it  will  be  refused  (2;). 

The  writ  lies  to  command  the  Court  of  Quarter  Sessions  or  a  recorder  to 
enter  any  appeal,  which  they  ought  to  hear ;  or  to  enter  continuances,  and  hear 
and  determine  the  merits  of  such  an  appeal,  and  also  if  the  facts  of  the  case 
warrant  it,  to  take  the  recognizance  of  the  applicant  and  his  sureties  for 
trying  the  appeal,  and  thereupon  forthwith  to  discharge  him  out  of  cus- 
tody (a).  Tlie  Court  may  make  absolute  a  rule  nisi  for  a  mandamus  to  hear 
an  appeal  upon  certain  specific  grounds  as  upon  the  first,  second,  fifth,  and 
sixth  grounds  of  appeal  {b). 

The  Court  of  B.  R.  has  repeatedly  held,  that  it  is  not  precluded  firom 
inquiring  whether  the  Quarter  Sessions  have  decided  rightly  upon  any  pre- 
liminary point  necessary  to  determine  their  own  jurisdiction  (c) ;  and  where 
the  Sessions  dismiss  an  appeal  on  a  preliminary  point,  and  at  the  same  time 
tender  the  appellants  a  case  which  they  decline  to  accept,  the  appellants  are 
not  thereby  precluded  from  applying  for  a  mandamus  to  enter  continuances 


(x)  R.  V.  Kent  (J.),  9  B.  &  C.  283,  285. 
See  pottt  tit  **  AppHeoHon**  (Demand  and 
Befiual),  (  When  to  be  made), 

(y)  1  East,  683,  686 ;  1  M.  &  S.  479;  4 
M.&  8.327;  1  B.  &  A.  210;  4B.  &C.62; 
7  B.  &  C.  691.  R.  p.  Surrey  (J. ),  2  T.  R. 
504.  R  «.  Skon^  6  East,  514.  R  v.  West 
Riding  (J.).  1  Q.  B.  624.  S.  C.  1  G.  &  D. 
198.  8.  C.  11  L.  J.,  N.  S.  85.  M.  C.  R 
V.  Derbysh.  (J.),  1  D.  386.  R.  0.  Derbysh. 
(J.),  Nol.  29.  R.  o.  Lancash.  (J. ).  12  L.  J., 
N.  &  110,  M.  C;  Bac.  Abr.  tit.  **itfim." 
(D.)  R.  V.  West  Riding  (J.),  16  L.  J.. 
N.  S.  171,  M.  C,  jNwf,  p.  234,  n.  (»),  (/>). 

(«)  R.  V.  I>e?ou(J.),  4  M.  as  S.  422. 
R  V.  Durham  (J.),  16  L.  J.,  N.  S.  112, 
M.  C.,po$t,p,  234,  n.  (o). 

(a)^Mle.p.  12.  R.  v.  Newcastle  (J.).  1  B. 
&  Ad.  933.  In  re  Pratt,  7  A.  &  £.  27.  R. 
9,  Chesh.  (J.),  8  A.  &  £.  399.  R  r.  West 
RidingrJ.),  10.  &  D.  198.  S.C.  1Q.B. 
630.  R.  V.  Carmarthen  (Recorder),  7  A.  & 
£.  766.  R  0.  Westmoreland  (J.),  Say.  282. 
R.  V.  Surrey  (J.),  2  T.  R  504.  R.  v. 
Chesh.  (J.),  5  B.  i\  Ad.  439.  R  v.  Tucker, 

3  B.  6c  C.  545.  ■  Es  parU  Ackwork  (Over- 
seers), 3  Q.  B.  397.     R.  e.  Somerset  (J.), 

4  R  &  C.  913.  R  o.  Devon  (J.),  1  M.  & 
S.  410.  R.  p.  Monmouthsh.  (J.),  8  B.  &  a 
138.  R  V,  Monmouthsh.  (J.),  4  R  &  C. 
846.  R  p,  Cheltenham  ( Commissioners  X  1 
Q.  B.  473.  I^.  0.  York  (J.),  2  B.  &  C.  771, 
|l.  o.  Monmouthsh.  (J.),  I  B.  &  Ad,  897. 


R.  V.  Cartworth  (Inhaba.),  I  D.  &  J4.  844. 
R.  «.  Chesh.  (J.),  11  A.  &  E.  139.  R  v. 
West  Riding  (J.),  1  A.  &  £.  606.  R  p. 
Bedfordsh.  (J.),  11  A.  &  R  134.  R  *. 
Bliddlesex  (J.),  11  A.  &  E.  809.  R  v. 
Sn£blk  (J.),  6  A.  &  E.  109.  S.  C.  1  N.  & 
P.  306.  R.  V.  Frieston  (Inhabs.),  5  B.  & 
Ad.  597.  R.  V.  West  Riding  (J.),  5  B.  & 
Ad.  1003.  R.  9,  Norfolk  (J.),  5  B.  &  Ad. 
990.  R.  9,  Dorsetsh.  (J.),  15  East,  200. 
R.  9.  Sussex  (J.).  15  East,  200.  R  9.  Loo- 
don  (Mayor),  15  East,  632.  R  v.  Olooces- 
tersh.  (J.),  1  B. &  Ad.  1.  R.  9.  Middlesex 
(J.),  16  East.  310.  R  9.  Lancash.  (J.),  7 
B.  &  C.  691.  R  e.  E0sex,.2  Chit.  385;  I 
N.  &  M.  426 :  2  N.  &  M.  390;  3  N.  &  M. 
59.     See  tiW^Pbo^iRamnai,  Appeal)* 

(b)  Ante^p,  225,  n.  (v>.  R.  0.  SnlTblk  (J.), 
1  B.  &  A.  640.  See  posf,  tits.  "*  Ride'' (Abeo^ 
lute),  **Wrif'  (Mandatory  CSbncse). 

(e)  See  e^qtra,  **  Hearing."  R.  v.  West 
Riding  (J.),  3  P.  &  D.  462.  R.  v.  Staf- 
fordsh.  (J.),  4  A.  &  R  842.  S.  C.  6  N.  A 
M.  477.  R  e.  West  Riding,  5  B.  &  Ad. 
667.  S.  C.  2  N.  &  M.  390.  See  1  G.  & 
D.  635.  Ex  parte  Pontefraet  (Chnrcbw- 
dens),  3  O.  &  D.  191.  R.  v.  CanMuronsb. 
(J.),  1 1  L.  J.,  N.  S.  3,  M.  C.  R.  9.  Soney 
(J.),  15L.  J.,  N.  S.  46,  M.  C.  S.  C.  3D. 
&  L.  573.  R.  V.  Kent  (J.),  14  East,  395. 
R.  9.  Cumberland  (J.),  I  M.  &S.  190.  Bac. 
Abr.  tit  "Afffli.*  (D.)  See  tit  •«  Cbvte 
Inferior,**  and  mils,  p.  11. 
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to  hear  it  (d).  The  Court  of  B.  R.  will  always  interpose  against  any  illegal 
practice  of  sessions,  wherehy  the  hearing  of  an  appeal  is  prevented  {e)y  but 
the  Court  will  not  interfere  with  such  practice,  unless  it  appear  to  be 
manifestly  wrong  or  unjust  (/).  Thus,  the  Court  will  command  the  Quarter 
Sessions  to  hear  an  appeal  which  has  been,  dismissed  for  noncompliance 
with  the  rule  laid  down  by  them  as  to  giving  notice  of  appeal,  if  it  think  that 
justice  will  be  moat  satisfactorily  administered  by  so  doing,  for  although  the 
Quarter  Sessions  has  a  discretionary  power  to  make  rules  for  the  goyemance 
of  its  practice,  yet  the  Court  of  B.  R.  will,  for  the  purposes  of  justice,  interfere 
and  control  that  discretion  (g). 

The  appeal,  must  however,  be  duly  entered,  and  every  necessary  step 
taken,  otherwise  the  Court  will  not,  by  mandamus,  command  it  to  be 
heard  (A). 

The  sufficiency  of  grounds  of  appeal  in  point  of  particularity  of  statement, 
is  a  question  for  the  Sessions,  and  where  they  have  come  to  a  decision  upon 
the  point,  the  Court  will  not  grant  a  mandamus  to  enter  continuances  and 
hear  the  appeal  (i).  So,  if  the  Quarter  Sessions  have  decided  a  question  of 
fact  proper  for  their  decision,  the  Court  will  not  grant  a  mandamus  to  hear 
the  appeal  {j). 


(d)  Ante,  p.  21,  and  pott,  p.  235.  R.  e. 
West  Riding  (J.).  1 1  L.  J.,  N.  &  84,  M.  C. 

(e)  Ante,  p.  231 ;  5  B.  Ac  Ad.  667.  &  G. 
2  K.  &  M.  390;  3  O.  &  D.  19),nrpnB.  R. 
V.  Wiltsh.  (J.),  4  M.  &  R.  401.  S.  C.  8 
B.  &  C.  380.  R  o.  Suffolk  (J.).  4  Jor. 
390.  R.  9.  Norfolk  (J.),  5  B.  &  Ad.  990. 
a  C.  3  N.  &  M.  55. 

(f)Ani9,  p.  230, 231.  R.  v. Wiltshire  (J.>, 
10  Ei»t,  404.  R.  9.  Essex  (J.),  2  Chit 
385.  R.  V.  Suffolk  (J.),  6  M.  &  S.  58.  R. 
V.  Wsrwicksh.  (J.),  6  Q.  B.  751.  S.  C.  14 
L.  J.,  K.  S.  39,  M.  C.  The  aflBdayiU  should 
state  the  practice  by  annexing  the  rules,  or 
otherwise.  R.  v.  Mongomerjsh.  (J.),  3  D. 
&  L.  1 19.     Bac.  Abr.  tit.  "  Afosi.'*  (D. ) 

(g)  AnU,  p.  12—15.  R.  ».  Wilteh.  (J.), 
10  East,  404.  R.  ».  Lancwh.  (J.),  7  B.  Ac 
C  692.  R.  9.  West  Riding  (J.),  1  N.  & 
M.  431.  R.  ».  Derbysh.  (J.),  6  A.  &  E. 
885.  S.  CI  N.  &  P.  US,  n.  (a).  R.  v. 
West  Riding  (J.),  4  B  &  Ad.  688.  R.  v. 
West  Riding  (J.),  1  A.  &  E.  606.  S.  C.  3 
N.  &  M.  757.  R.  0.  Norfolk  (J.),  5  B.  & 
Ad.  990.  R.  V.  Oxfordsh.  (J.),  3  O.  &  D. 
348.  S.  C.  4  Q.  B.  177.  a  C.  12  L.  J., 
N.  S.  40.  M.  C.  R.  0.  Denbysh.  (J.),  9  D. 
509 ;  5  Jnr.  99.  R.  v.  ComwaU  (J.),  5  A. 
&  E.  134.  a  C.  1  N.  &  P.  144.  a  C.  2  H. 
&  W.  157.  R.  c.  Bedfordsh.  (J.),9  L.  J.  R., 
N.  a  3,  M.  C.    R.  0.  Chesh.  (J. ),  9  L.  J., 


N.  8.  89,  K.  C.    R.  e.  West  Riding  (J)., 

13  L.  J.,  N.  a  39,  M.  C.  R.  v.  Middlesex 
(J.),  14  L.  J.,  N.  a  139,  M.  C.  See  R.  e. 
Montgomery  (J.),  3  D.  &  L.  119.      S.  C. 

14  L.  J,  N.  a  142,  Q.  B.  R. «.  Surrey 
(J.),  15  L.  J.,  N.  S.  46,  M.  C.  a  C.  3  D. 
&  L.  573.  R.  P.  London  (J.),  15  L.  J., 
N.  a  127,  M.  C.  R.  0.  West  Riding  (J.), 
3  D.  &  L.  152.  R.  0.  Middlesex  (J. },  3  D. 
&L.745.  R.  0.  Sofiblk  (J.),  16  L.  J., 
N.  a  36,  M.  C.    See  tit  *«  DiicntUm," 

(A)  AnU,  p.  27,  28.    R.  0.  Salop  (J.),  4 

B.  &  A.  626.  R.  0.  Middlesex  (J.),  9  L.  J., 
N.  a  59,  M.  C.     Supra,  p.  23 1 ,  232. 

(0  R.  0.  Resteven  (J.),  1  D.  &  M.  113. 
a  C.  3  a  B.  810.  a  G.  13  L.  J.,  N.  a 
78,  M.  C.  R.  0.  Caemanron  (J.),  1  G.  & 
D.423.  a  C.  11  L.  J.,  N.  a  3,  M.  C. 
R.  0.  Derbysh.  (J.),  1  N.  &  P.  703.  a  C. 
W.  W.  &  D.  248.  R.  0.  Sussex  (J.),  9 
L.  J.,  N.  S.  22,  M.  C.  R.  0.  Stafibrdsh. 
(J.),  12  L.  J..  TS(.  a  9,  M.  C.  R.  0.  Surrey 
(J.),  13  L.  J.,  N.  S.  86,  M.  C.  R.  0.  Suf- 
fordsh.  (J.),  16  L.  J.,  N.  S.  53,  M.  C.  R. 
0.  SoroerseUh.  (J.),  16  L.  J.,  N.  S.  86.  M. 

C.  Bac  Abr.  tit  "  Af<m."  (D.)  R.  0. 
Monmoathsh.  (J.),  4  B.  &  C.  844 ;  and  R. 
0.  Woroestersh.  (J.),  1  Chit  649. 

ij)  Ante,p.  230,  231.  R.  0.  Flintsh.(J.) 
16  L.  J.,  N.  a  55,  M.  C.  See  npra, 
"  Htaring,**  **C<mrU  Inferior*'  {Hearing), 
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If,  however,  the  sessions  dismiss  an  appeal  apon  a  point  of  kw,  which  thej 
have  wrongly  decided,  the  Court  will  set  them  right,  and  command  them 
to  enter  and  hear  the  appeal  (A). 

The  writ  does  not  lie  to  command  the  dismissal  of  an  appeal  pending  at 
Quarter  Sessions  (/). 

The  Court  of  B.  R.  will,  in  some  cases,  suspend  the  issuing  of  a  mandamus, 
in  order  to  give  time  to  appeal,  but  not  if  they  entertain  no  doubt  upon  the 
point  proposed  for  their  consideration  (m). 

.     AppUcaHon. — The  application  to  the  Court  of  B.  R.  must  be 

made  within  a  reasonable  time  after  the  right  has  accrued,  or  the  refusal  has 
been  made  (n),  or  the  writ  will  be  refused.  It  is  a  rule  of  practice,  that  a 
writ  for  the  above  purpose  must  be  applied  for  promptly  and  speedily  afWr 
the  sessions  at  which  it  should  have  been  heard ;  in  general  it  should  be 
made  dnring  the  term  in  which,  or  that  next  following  the  time  the  appeal 
was  refused  or  dismissed  (o),  or  the  Court  will  not  entertain  the  application ; 
but  under  special  circumstances  the  Court  will  entertain  it  even  after  that 
period  (p). 

Only  those  magistrates  who  at  Sessions  take  part  in  a  decision  should  be 
brought  before  the  Court  of  B.  R.  on  an  application  for  the  writ ;  therefore, 
those  who,  though  present,  do  not  take  part  should  not  be  brought  before  the 
Court,  if  so,  the  rule  will  be  discharged  with  costs,  notwithstanding  it  may 
not  clearly  appear  whether  the  prosecutor  knew  that  those  magistrates  took 
no  part  in  the  decision,  if  he  knew  enough  to  lead  him  to  make  some  inquiry 
as  to  them,  and  even  if  he  did  not  know  that  they  did  not  take  part  in  the 
matter  and  he  was  not  misled,  the  rule  will  follow  the  same  course  which  is 
adopted  where  unsuccessful  applications  are  made  against  magistrates  (q), 

.]     Casts, — ^If  a  rule  nisi  for  a  mandamus  to  hear  an  appeal  have  been 

obtiuned  upon  affidavits  imperfectly  stating  the  grounds  upon  which  the 
Sessions  proceeded  in  their  judgment,  and  the  facts  omitted  are  substantial 
and  material  to  the  case,  the  Court  will  discharge  the  rule  with  costs  (r). 
So,  where  a  Court  of  Quarter  Sessions  dismissed  an  appeal  upon  a  frivolous 
objection,  and  on  a  rule  nisi  for  a  mandamus  to  hear  being  afterwards 
obtained,  the  respondent  parish  shewed  cause  relying  on  such  objection,  the 


(A)  Ante,p.  231,  n.  («).  R.  e.  Somenetsh.  2Q.B.505,iL(a).  S.  0.6 Jar.506.  S.  C.U 

(J. ),  16  L.  J.,  N.  S.  86,  M.  C.  L.  J.,  N.  S.  80,  M.  C.    R.  «.  Cheshiro  (J.), 

(0  R.  0.  Wilts.  (J.),  2  Chit.  257.    Bac.  4  D.  &  L.  94.    S.  C.  15  L.  J..  N.  &  114, 

Abr.  tit  **3laii."(D.)  M.  C.    Bee  pott,  ^.  **  AppSaOum,'* 

(m)  R.  V.  But  India  Company,  4  M.  &  ( p)  R.  o.  Norwich  (J.),  3  D.  &  R  47. 

S.  279,  cited  in  R.  o.  East  India  Company,  1  (q)  R.  v.  Wilts  (J.),  8  D.  717,  722 ;  4  Jar. 

N.  &  M.  352.    8ee  tit.  '*  Batt  India  Com^  460,  and  see  R.  o.  Ellis,  2  D.,  N.  &  361 ;  4 

pony," and ;mf#,  tit.  •'AppKeatiom,**  A.  &  E.  354.     Seepott,  tits.  **  ApplimHon,** 

(n)  R.  V.  Chesh.  (J.),  15  L.  J.,  N.  S.  **  OmU.'' 
1 H,  M.  C.     See  poti,  tit.  "  AppUeatiom.*'  (r)  R,  «u  W.  R.  (J.).  14  L.  J.,  N.  S.  1 19. 

(o)  R.  c.  West  Riding  (J.).  1  O.  &  D.  M.  C.     Seepotl,  tits.  "AppliaUwm,"  •*  Cottt" 

706.  708,  709,  per  Ld.  Denman,  C.  J.  S.  C.  (jifidmnU),  ••  Aufc." 
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Court  under  the  discretion  given  by  stat.  1  Wm.  4,  c.  21,  s.  6,  ordered  such 
respondent  parish  to  pay  the  costs  {s). 

].  Case. — The  Court  of  B.  R.  will  not  issue  a  mandamus  to  com- 
mand a  Court  of  Quarter  Sessions  to  grant  a  case,  that  being  a  matter  of 
pure  discretion  (^),  although  under  special  circumstances  it  may  issue  to 
command  the  sessions  to  state  a  case  (»).  But  it  will  not  do  so  where  it  is 
dear  that  such  a  proceeding  can  lead  to  no  useful  result,  as  where  the 
chairman,  in  consequence  of  his  own  opinion  and  that  of  the  Court  upon  the 
facta,  refused  to  sign  any  statement  but  one,  which  would  have  excluded  the 
point  of  law  relied  upon  by  the  party  demanding  the  case  (v).  But  if  the 
sessions  have  granted  a  case,  then  the  Court  of  B.  R.  will  not,  except  under 
special  circumstances,  interfere  by  mandamus  (w),  although  the  applicants 
have  not  brought  the  case  up,  provided  there  be  no  default  on  the  part  of 
the  justices ;  because  as  a  mandamus  lies  only  where  there  is  no  other  remedy, 
and  the  case  so  sent  gives  the  opportunity  of  a  complete  and  ready  remedy 
for  any  misdecision,  it  follows,  that  if  the  Justices  have  themselves  provided 
a  complete  remedy  by  granting  a  case,  neither  of  the  parties  can  successfully 
abandon  such  remedy  and  apply  for  a  mandamus  (x).  It  has  been  settled 
that  if  the  case  be  not  brought  up,  the  Court  of  B.  R.  will  refuse  to  hear  the 
point  discussed  on  an  application  for  a  writ  to  enter  continuances,  and  hear 
the  appeal  (y).  But  if  the  justices  cannot  agree  for  several  sessions  on  the 
terms  of  the  case,  the  Court  of  B.  R.  will  grant  a  mandamus  to  enter  and 
hear  the  appeal,  for  the  Court  cannot,  as  before  stated,  command  them  by 
mandamus  to  grant  a  caae(z).  The  Court  of  B.  R.  will  not,  however, 
entertain  a  case  where  an  alternative  of  the  question  presented  for  their 
decision  involves  the  necessity  of  sending  the  appeal  badk  to  the  sessions  to 
be  heard  (a). 

Where  the  sessions  have  granted  a  special  case  which  has  not  been 
settled  within  six  months  after  having  been  granted,  and  therefore  the 
certiorari  for  removing  the  orders  of  magistrates  and  sessions  has  not  been 
sued  out  within  six  months  from  the  time  of  granting  the  case  as  it  should 
have  been,  the  Court  of  B.  R.  will  not  grant  a  mandamus  to  command  the 

(•)  R.  V.  Surrey  (J.),  15  L.  J.,  N.  S.  117,  down  that  if  the  sessions  merely  Tolnnteer  a 

M.  C.  See  pott,  tit  "Costt.**  case,  which  is  declined  by  the  pi^osecator, 

(i)  Antej^,  12 — 15.    Peat's  case,  6  Mod.  his  right  to  a  mandamos  is  not  thereby  pre- 

229.  R.  o.  Snfiblk  (J.),  1  D.  163,  and  see  judiced. 

1  D.  &  L.  844.    See  tit.  "  Pbor"  (  Case),  (or)  AfOe^p,  21.  R.  9.  Cartworth  ( Inhabs.}, 

(m)  Ex  parte  Jar?in  (Inhabs.),  9  D.  120.  1  D.  &  L.  844.    R.  9.  West  Riding  (J.), 

R.  «.  Pembrokesh.  (J.),  2  B.  &  Ad.  391.  1  A.  &  E.  606,  607.    8.  C.  3  N.  &  M.  757. 

R.  9.  Effingham  there dted.  See  ante,  p.  219.  R.  v.  Carnarvon  (J.),  4  B.  &  A.  86. 

(0)  JfUe,  p.  15, 16,  n.  (10),  27, 28.    R.  v.  (y)  R.  «.  Suffolk  (J.)»  6  A.  &  E.  109. 

Pembrokesh.  (J. ),  2  B.  &  Adol.  391.  S.  C.  1  N.  &  P.  306. 

(w)  R.  9.  Kesteyen,  I  D.  &  M.  115.  &  G.  (z)  R.  9.   Suffolk  (J.),  1  D.  163.     See 

3Q.B.810.    S.C.13L.J.,N.  S.78,M.C.  1  D.  &  L.  844.    Peat's  case,  6  Mod.  229. 

R.  0.  Suffolk  (J.),  6  A.  &  E.  109.    S.  C.  (a)  R.  9.  Wistow,  1  G.  &D.  681,  citedin 

1  N.  &  P.  306.  See  R.  v.  West  Riding  (J.),  R.  9.  Kesteven,  1  D.  &  M.  116.     S.  C.  3 

}  1  L.  J.,  N.  S.  84,  M.  C,  where  it  is  laid  Q.  B.  810.  See  ante,  p.  16,  n.  (v). 
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sessions  to  enter  continuances  and  bear  the  appeal  (b),  In'all  similar  ( 
where  the  Court  has  interfered  by  mandamus,  such  proceedings  bad  been 
taken  by  the  appellant,  that  if  the  case  had  been  settled,  the  matter  might 
have  been  discussed  in  the  Court  of  B.  R.  (c). 

The  Court  will  sometimes  withhold  a  peremptory  mandamus  to  hear  an 
appeal,  in  order  that  the  justices  may,  in  the  mean  time,  state  a  case  {d), 

].     Rehearing, — The  writ  does  not  lie  to  command  the  Quarter 

Sessions  to  rehear  an  appeal,  although  erroneously  decided ;  because  as  the 
Court  of  B.  R.  is  not  a  Court  of  appeal  from  such  Court,  so  it  has  no 
jurisdiction  to  review  the  judgment  thereof,  except  on  a  case  sent  up  for 
their  consideration  ;  and  therefore  where  the  sessions  after  having  heard  the 
witnesses  on  one  side,  refused  to  hear  those  on  the  other,  on  the  ground 
that  their  testimony  had  been  prefaced  by  observations  on  the  part  of  the 
advocate  contrary  to  the  usual  practice,  the  Court  of  B.  R.  refused  to  grant 
a  mandamus  to  rehear  the  appeal,  on  the  ground  that  it  had  no  power  to 
command  the  rehearing  of  an  appeal  which  had  been  once  heard  (e).  So 
that  the  Court  of  B.  R.  will  not,  by  this  writ,  constitute  itself  a  Court  of 
appeal  from  Quarter  Sessions  (/) ;  if,  therefore,  the  sessions  have  either 
heard  or  disposed  of  an  appeal,  &c,  the  Court  of  B.  R.  will  not  command  the 
rehearing  of  it  (g). 

The  writ  does  not  lie  to  command  a  justice  to  hear  a  charge  of  felony 
after  it  has  been  dismissed  by  the  sessions  (A).  Nor  will  a  rehearing 
be  granted  after  judgment  given  by  the  justices  and  entered  by  the  clerk  of 
the  peace  for  quashing  an  order,  upon  the  ground  that  the  justices  at 
sessions  were  divided  in  opinion,  and  that  the  judgment  was  entered  by 
mistake  instead  of  an  adjournment  of  the  appeal  (t).  And  notwithstanding 
that  the  Quarter  Sessions  may  promote  the  application  to  the  Court,  for  as 
they  have  the  power  to  rehear,  they  may  do  so  without  a  mandamus ;  and 
therefore  in  such  a  case  the  Court  of  B.  R.  will  refuse  the  writ  (j). 

(h)  a  9.  Staibrdg.  (J. ),  1  D.  484.    R.  v.  8.  C.  1  G.  &  D.  198.  R.  v.  Wert  Riding  (J.), 

Pembrokesh.  (J. ),  2  B.  &  Adol.  391.     See  3  6.  &  D.  173.    S.  C.  5  Q.  B.  I.    See  tit. 

po§t,  tiL  "  Apfiicatum.**  «  Certufran,"  and  ante,  p.  10,  1 1. 

(c)lD.487.  5«pra,n.(5),uidaiile,27,28.  (^)  i4ii<e,p.231,232.    R.  v.  Dean,  2  Q.R 

(<f)  1  D.  169,  mpra,  n.  (y),  and  p.  234,  731.     Ex  parte  Ackworth,  3  Q.  B.  397.  /» 

n.  (m).  See  tit.  "  EoMt  India  Company,''  re  Pratt,  7  A.  &  E.  27.    &  C.  2  N.  P.  102. 

(e)  Ante,  p.  27, 28.  R.  «.  Caraarron  (J.),  R.  v.  Oloucefltersh,  (J.),  1  R  &  Ad.  3.  R.«. 

4  R  &  A.  86.     In  re  Pratt,  7  A.  &  £.  27.  West  Riding  (J.),  1  Q>  B.  630.    S.  C.  1  a 

6  C.  2  N.  &  P.  102.    Ex  parte  Brosely,  &  D.  205.     As  to  what  is  a  hearing,  see  R 

7  A.  &iS.  423.  S.  C.  2  N.  &  P.  365.  R  v.  v.  Kent  (J.),  14  East,  397;  I  B.  &  Ad. 
Pontefract  (Recorder),  2  Q.  B.  548.    &  C.      4, 5.    See  tit  "Orftorari" 

2  O.  &  D.  700.    R  V.  Wilts.  (J. ).  2  Chit.  (A)  2  Q.  B.  731,  m/ira,  and  ante,  p.  13. 

257  ;  and  see  4  B.  &  Ad.  398.    R  v.  West  (t)  R  «.  Leioestersh.  (J.),  1  M.  &  R  442. 

Riding  (J.),  3  N.  &  M.  89.    R  v.  Mon-  See  also  7  D.  &  R  334.    8.  G.  4  B.  &  C. 

numthsh.  (J.),  7  D.  &  R.  334.  &  G.  4  B.  &  844.  Seepoet,  p.  237—239. 

G.  849.  See  tits.  «  OmrU  Itrfiarior"  (Rehear*  (f)  Ante,  p.  15,  16.    R  v,  GamUe,  11  A. 

t>^),  "Certiarari.'*  &  B.  69,  cited  in  R  v.  West  Ridiog  (J.),  I 

(/)  R.9.  Backinghamsh.  (J.),  2  G.  &D.  Q.  B.  630.    &  G.  1  G.  &  D.  205.  See/wff, 

560.    R.  0.  West  Riding  (J.),  1  Q.  B.  624.  tit  "  Application,** 
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The  .confirmation  of  an  appeal  at  Quarter  Sessions  does  not  prevent  a 
nxandamus  to  hear  (A) ;  neither  does  the  dismissal  (/). 

.     Application, — The  applicants    must    shew   themselves   strictly 

entitled  to  the  mandamus  (m). 

],     Beview,  —Where  the  sessions  have  declined  to  hear  a  case  or  an 

appeal,  on  a  preliminary  objection  shutting  out  the  merits  of  the  case,  such 
decision  may  be  reviewed  by  the  Court  of  B.  R.  (n).  But  the  writ  does  not 
lie  to  command  the  Court  of  Quarter  Sessions  to  review  their  decision  on 
an  appeal,  except  on  a  case  stated,  on  the  ground  that  the  adjudication  was 
not  warranted  by  the  evidence ;  the  Court  of  Quarter  Sessions  being  the 
sole  judges  of  the  effect  of  evidence  laid  before  them  (o).  And  it  may  be 
taken  as  a  rule,  that  where  justices  of  the  peace  in  or  out  of  sessions,  have 
acted  within  their  jurisdiction  and  duty,  and  according  to  the  best  of  their 
judgment,  a  mandamus  will  seldom  be  granted  commanding  them  to  review 
their  judgment  (p), 

].    Judfffneni, — ^The  writ  lies  to  command  a  Quarter  Sessions  to 

enforce  the  judgment  of  a  previous  sessions,  no  unnecessary  delay  having 
occurred ;  for  in  the  absence  of  any  particular  restriction,  a  subsequent 
Quarter  Sessions  has  such  power  (q). 

1.     Cotfte.— The  writ  also  lies  to  command  the  award  of  costs  in  a 

matter  wherein  such  an  award  is  compulsory  (r). 

"] .    Records  of  Quarter  Sessions^  Erasure^  Sfc, — The  Court  of  Quarter 

Sessions  has  no  power  to  erase  an  entry  from  the  records  of  a  past  session  («). 
But  a  mandamus  will  be  granted  to  command  such  Court  to  do  so  where  an 
entry  has  been  made  which  is  either  manifestly  false,  and  also  made  without 

(A)  R.  V.  Lind8e7(J.)>6  M.  &  &  379.  v.  Weitmoreland,(J.)>  M.  T.  23  Geo.  2, 

R.  o.   Hertfordsh.  ( J  ),  4  B.  &  AcL  561.  Bott.  734,  6th  edit    Bodmin  o.  Warlingen, 

B.  V.  Derbysh.  (J.),  6  A.  &  E.  889.    S.  C.  Bott  733.    R.  o.  Cheth.  (J.),  8  A.  &  E. 

1  N.  &  P.  148,  n.  (a).     See  ante,  p.  U.  399,  401.    R.  v.  Monmoathah.  (J.),  8  B.  & 

(/)  R.  V.  Lancashire  (J.),  7  a  &  C.  691 ;  C.  138.    Bac  Abr.  tit  **  Man.*'  (D.) 

6  A  &  EL  889.  a  C.  1  N.  &  P.  148,  n..(a),  (p)  Ante,  p.  12  —  15.    R.    v.   Radnor 

«iipra,aod8ee  4  M.  &S.327;  8B.  &C.640;  (Earl),  4  Jur.  460. 

6  M.  &  8. 395.    See  tit  "Gwrff  Inferior:'  (?)  Anie,  p.  12.     R.  v.  Warwickah.  (J.), 

(m)  AnU,  p.   27,  28;  4   M.  &   S.  327,  2  A.  &  £.  768 ;  1  D.  &  L.  145.    See  infra, 

Bopra.    R.  9.  Hereford  (J.),  3  T.  R.  504.  *' ReeordM,  fre."    And  see  tita.  ** ExeaOion,*' 

See  po§i,  tit  **  AppHcoHon. "  **  Inferior  CottrW*  {Judgment,  ^  ) 

(n)  Ante,  p.  9,  per  Coleridge,  J.    R.  v.  (r)  R.  0.  Monmoathah.  (J.),  1  D.  &  L. 

Camarronsh.  (J.),  1  O.  &  D.  426.    S.  C.  2  145.     See  tita.  '<  Coete/*  « Jbor"  {Sdief, 

Q.  B.  325.    R.  V.  Gloncestersh.  (J.),  1  B.  &  Coett).    And  see  poet,  tit  -Coete/' 

Ad.  5     See  eypra,  *•  Hearing,"  «•  Appeal,**  (•)  R.  v.  West  Riding  (J.),  3  G.  &  D. 

and  tit  •*  Inferior  Comrie**  (Review).  170.     S.  C.  5  Q.  B.   1.    S.  C.  12  L.  J., 

(o)  Ante,  p.  236,  n.  (e).  R.  v,  Worcestersh.  N.  S.  148,  M.  C,  (where  see  form  of  writ). 

(J.),  1  Chit  649.   R.  9.  Devon  (J.),  1  Chit  It  is  the  only  case  as  to  the  eraeure  of  an 

34.    R.  V.  The  Jostices  of ,  1  Chit  entry,  and  was  one  of  a  very  peculiar  nature, 

164.    R.  V.  Monmoathah.  (J.),  7  D.  &  R.  and  not  according  to  precedent    1  D.  &  L. 

334.     S.  C.  4  B.  &  C.  849.    R.  v.  Sn^lk  718.    S.  C.  3  Q.  B.  397.    See  tits.  <«Gm- 

(J.),  5  N.  &  M  144.     S.C3  A.&  E.725.  viciion**{Record),**Qmrt$ Inferior** (Record). 

R.  9.  Leicettorsh.  (J.),  1  M.  &  S.  442.     R.  See  ante,  p.  94,  n.  (rr). 
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jurisdiction,  or  where  it  may  prejadice  a  future  proceeding,  as  an  appeal  (/). 
But  not  where  the  entry  is  perfectly  harmless  and  innocuous  («),  or  where  it 
is  made  in  a  matter  over  which  the  Court  of  Quarter  Sessions  has  juris- 
diction. Thus,  where  the  Quarter  Sessions,  having  jurisdiction  over  an 
appeal,  directed  an  entry  to  be  made,  that  an  order  of  removal  had  been 
''quashed  not  on  the  merits,"  the  Court  of  B.  R.  refused  to  grant  a 
mandamus  to  command  an  erasure  of  that  entry,  although  it  appeared  that 
the  order,  in  point  of  fact,  was  quashed  on  the  merits  (v).  Nor  can  the 
Court  of  B.  R  direct  the  Court  of  Quarter  Sessions  to  alter  the  minutes  of 
a  verdict  given  on  an  indictment,  although  neither  regularly  nor  truly 
recorded ;  in  such  a  case,  application  for  relief  should  be  made  to  the 
Secretary  of  State  (w). 

The  writ  will,  however,  be  granted  to  command  the  Court  of  Quarter 
Sessions  to  make  up  a  record  according  to  the  facts ;  thus,  where  a  party 
has  been  found  guilty  at  a  sessions  irregularly  holden,  he  is  entitled  to  have  the 
record  of  the  proceedings  correctly  made  up,  and  after  demand  and  refusal  the 
Court  will  grant  a  mandamus  for  that  purpose  (a*).  So  the  Court  constandy 
commands,  by  mandamus,  that  continuances  be  entered,  which  is  only 
supplying  a  similar  defect  (y).  But  it  has  been  held,  that  the  Court  of  B.  R. 
will  not  command  the  rectification  of  an  error  in  the  record  of  a  judgment 
of  Quarter  Sessions ;  for  the  Court  of  B.  R.  cannot,  in  order  to  supply  a 
remedy,  exercise  a  jurisdiction  which  does  not  belong  to  them  (z).  For  if  any 
error  have  been  made  in  the  entry  of  the  clerk  of  the  peace,  that  error  shoold 
have  been  pointed  out  at  the  sessions  while  the  Court  was  sitting,  and 
competent  to  reform  its  own  errors,  and  to  draw  out  a  correct  judgment : 
if  such  an  application  were  entertained,  the  consequence  would  be,  that  the 
Court  of  B.  R.  would  have  on  all  occasions  to  look,  not  to  the  record  alone, 
but  to  extraneous  matter,  in  order  to  «ee  how  the  judgment  of  the  justices 
at  sessions  was  obtained,  which  it  will  not  do;  nor  when  judgment  has 
been  finally  pronounced,  will  it  hold  a  sort  of  ballotting  box  to  ascertain  the 
votes  that  were  given,  or  whether  they  were'  correcdy  cast  up  (a).     So,  it 

(0  R.  o.  Wett  Riding  (J.)»  3  G.  &  D.  n^tJti^memi),**QmrttInfinor^(lUanb,^.) 

170.    S.  C.  5  Q.  B.  1.    Ex  parte  Pontefract  (x)  R.  v.  Middleiez  (J.),  6  B.  &  Ad. 

(Oreneen),  3  Q.  B.  391.    &a3G.&D.  1113.     S.  C.  3  N.  &  M.  1 10,  cited  in  6  Q. 

188.    See  tmie,  p.  9,  10.  B.  5.    8.  C.  3  G.  &  D.  170,  rapra.    See 

(k)  R.  v.  Cornwdl  (J.),  5  Q.  B.  9,  n.  tits.  **Coiwietifm"  (JUconU,  ^.y,  **Qmrit 

(a).    But  see  3  Q.  B.  397.     S.  C.  1  D.  &  Inferior^  {Record  ^.) 

L.  718.  nqtra,    R  v.  Glamorgansh.  (J.),  15  (y)  Ante,  p.  232,  n.  (a).    R  v.  Safiblk 

L.  J.,  N.  S:  110,  M.  C.  (J.),6N.&M.144.  Seetit.  ^P^^iAppeaO- 

(e)  ExparU  Ackworth  (Oreneers),  1  D.  (<)  AtOe,  p.  86,  n.  (z).   R  v.  Leicestersh. 

&  L.  718.     S.  C.  3  Q.  B.  397.    &  C.  13  (J.),  1  M.&S.  444.  Seettt«*awr(t/itfm0r.'' 

L.  J.,N.S.38,M.C.  (a)  1  M.  &  a  444;  and  see  1  Chit  34, 

(v)  R.  V.  Hewes,  3  A.  &  £.  725.    S.  C.  end  2  Salk.  607.     In  R  o.  West  Riding 

6  N.  &  M.  139.  And  see  R  v.  West  Riding  (J.),  5  Q.  B.  5,  per  Lord  Benmu,  C.  J.,  it 

(J.),  5  Q.  B.  5.    a  C.  1  D.  &  M.  590.  was  said,  that  the  wonder  was  that  a  rale  nisi 

S.  C.  3  G.  &  D.  170.    R  V.  Carlyle,  2  B.  &  was  granted  in  R  o.  Devon  (J.),  1  Chit.  34. 

Ad.  971.    See  tits.  **CompeiuaH<m'*  ( Cbm|M.  See  "^CowU  Inferior**  (Reeorde,  AUeraHon}. 
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has  been  held»  that  the  Court  of  B.  R.  has  no  anthortty  to  command  the 
Quarter  Sessions,  by  mandamus,  to  give  their  reasons  for  their  judgments, 
or  make  any  special  entries  upon  their  records ;  and  a  rule  for  such  a 
mandamus  will  be  discharged  with  costs,  for  the  reason  of  the  judgment 
must  be  collected  from  the  record  ;  in  fact,  an  application  for  this  purpose 
has  always  been  refused  (6).  Thus,  where  the  Quarter  Sessions  on  appeal 
have  quashed  an  order  generally,  the  Court  of  B.  R.  will  not  command 
them,  by  mandamus,  to  enter  their  reasons  on  the  order  to  quash,  though  it 
appear  by  affidavit  that  the  justices  in  sessions,  made  their  order  on  the 
ground  of  informality,  but  refused  a  special  entry  of  their  grounds,  for  the 
purpose  of  preventing  a  second  removal  (c).  Nor  will  the  Court  grant  a 
mandamus  to  command  the  Quarter  Sessions,  or  the  clerk  of  the  peace,  to 
enter  up  judgment  upon  the  verdict  of  a  jury,  otherwise  than  in  the  terms 
in  which  it  is  given  by  the  jury,  even  though  it  appear  by  affidavit,  that  in 
considering  the  amount  of  damages  to  be  assessed  by  them,  they  took  into 
consideration  matters  not  properly  within  their  jurisdiction  (d), 

.  2nd.  Petty  Sessions,  Justices,  &c.].  Duties. — If  justices  or  justices 

in  Petty  Sessions  improperly  refuse  to  hear,  or  otherwise  improperly  neglect 
to  enter  upon  the  discharge  of  their  duties,  &c.,  the  Court  of  B.  K.  will  grant 
a  mandamus  and  command  them  to  do  their  duty ;  but  not  if  such  refusal  or 
neglect  do  not  involve  a  defect  of  justice  (e).  Thus,  where  magistrates, 
after  having  taken  the  examination  of  a  pauper,  brought  before  them  with 
a  view  to  make  an  order  of  removal,  which  they  declined  to  make,  on  the 
ground  that  the  examination  disclosed  a  settlement  in  the  applicant's  parbh, 
the  Court  refused,  upon  a  suggestion  that  the  refusal  was  founded  upon 
erroneous  grounds,  to  grant  a  writ  of  mandamus  to  the  justices  to  command 
them  to  make  such  order  (/).  Also,  as  before  stated,  the  writ  does  not  lie 
to  command  them,  as  judicial  officers,  to  act  in  any  particular  mode,  unless 
it  be  clear  that  the  magistrates  have  neglected  some  duty  imposed  upon 
them  by  law  (p) ;  although  it  lies  to  command  them  to  proceed  and  give 
judgment  on  a  complaint  pending  before  them,  over  which  they  have 
jurisdiction ;   but  a  return  that   they  have  heard  and  determined  the 

(6)  B.  V.  Devon  (J.),  I  Chit.  34.    South  B.  v.   Cumberland  (J.),  4  A.  &  £.  695. 

Cadburj  e.  Braddon,  2  Salk.  607.     But  see  B.  v.  West  Biding  (J.),  1  Q.  &  D,  198. 

5  Q.  B.  5,  where  Lord  Denman,  C.  J.,  saji,  S.  C.  1  Q.  B.  629.  B.  o.  Bogen,  2  D.,  N.  S. 
that  *Mt  is  a  wonder  that  a  rule  nisi  was  673.  B.  o.  Beard,  12  East,  672.  B.  v. 
granted  in  that  case**— (1  Chit.  34).  See  Derbysh.XJ.),  4  T.  B.  488.  B.  o.  Cory,  3 
Mpro,  *<  Judgment."  Salk.  230,  6.     B.  v.  Tod,  Stra.  530.     B.  9. 

(c)  B.    9.  Lancash.  (J.),  3  Q.  B.  367.      Jukes,  8  T.  B.  625.     See  Ufa.  **  Act  of  Par^ 

6  C.  2  O.  &  D.  714.  a  C.  12  L.  J..  N.  S.,  Uamtmr  "Courts  Inftriorr  «pr«,  p.  105, 
76,  AL  C.     B.  p.  West  Biding  (J.).  1  G.  &      « Inferior  Courts;'  «  Offieere." 

D.  206.    S.  C.  1  Q.  B.  624.    B,  v.  Wheel-  (/)  B.  •.  Bogeis,  2  D..  N.  a  673.   S.  C. 

ock,  5  B.  &  C.  511.  12  L.  J.,  N.  a  51,  M.  C. 

id)  B.  r.  West  Biding  (J.),  3  N.  &  M.  (9)  Ante,  p.  9, 10.    B.  e.  North  Bidmg, 

802.    See  tit. " Compensation**  (Judgment).  2  B.  &  C.  290.    Bac  Abr.  tit.  **  Man."  (D). 

(e)  AnU,  p.  9.   Caly  v.  Hardy,  Holt  407.  Sec  poet,  tit.  "  Wnt»  (Form). 
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complaint,  is  good  (A).  The  writ  does  not  lie  to  command  justices  to  do 
that  which  they  are  not  legally  bound  to  do,  or  to  exercise  a  doubtful  juris* 
diction ;  for  the  Court  will  see  clearly  that  the  magistrates  have  neglected 
some  duty  imposed  upon  them  by  law,  before  it  will  command  them 
to  act  in  any  particular  mode  (t).  Nor  will  the  Court  command  certain 
justices  to  do  that  which  others  could  not  do  with  greater  propriety  (j).  It 
may  be  stated  to  be  a  general  rule,  that  where  any  two  of  many  magistrates 
assembled  at  Petty  Sessions,  improperly  refuse  to  do  an  act  which  two  may 
perform,  a  mandamus  will  lie  against  them  (k)  alone  for  the  performance  of 
such  duty. 

].     Warrant, — The  Court  of  B.  R.  will  not  command  justices  to  do 

an  act,  as  to  grant  and  issue  a  distress  warrant  if  there  be  another 
remedy  (/).  Nor  formerly  unless  the  Court  saw  clearly  that  the  act  would 
be  legal  {rn\  and  not  reasonably  subject  them  to  an  action,  the  event  of  which 
would  be  doubtful  (n) ;  for  until  lately  the  mandamus  was  no  indemnity  to 
the  magistrate  who  executed  it  (o).  Thus  where  a  party  who  had  been 
convicted  and  sentenced,  gave  notice  of  appeal,  and  was  committed  for  want  of 
recognizances,  and  at  the  sessions  he  did  not  take  the  proper  steps  for  entering 
his  appeal,  and  was  discharged  by  such  Court.  The  Court  of  B.  R.  refused 
to  grant  a  mandamus  to  command  the  convicting  justices  to  commit  him  in 
execution  of  the  conviction,  it  being  doubtful  whether  they  had  any  further 
jurisdiction,  as  such  a  course  might  subject  the  justices  to  an  action  (/>). 
So  the  Court  of  B.  R.  will  not  call  upon  magistrates  to  issue  a  distress 
warrant,  unless  the  case  be  perfectly  clear,  and  there  be  reason  to  suppose 

(A)  AnU,  p.  231,  ii.(i).  R.  0.  Ridhardson,  485,  &  P.    R.  v.  Backinghwuh.  (J.),  3  N. 

1  ^ils.  16.    Com.  Dig.  tit  *'  Afon.**  D.  3.  &  M.  68.    See  tits.  •*  DiHrtur  **  Esmmtum;* 

R.  0.  London  (J.),  Buir.  1456.    R.  r.  Tod,  «  Pbof^*  (RaU  Dtfmihtn). 

1  Stra.  630.  In  ft  OatMhetd  (J.),  6  A.  &  (»)  ^iil«,p.  17.  R.  v.  Huits.  (J.),l  B.  & 
E.  650,  n.  (a).  See  tit  *'CourU  ItrfencT  Ad.  656;  bat  tee  now  ttati.  6  &  7  Viet 
(Toprocttd,^)  e.  67,  8. 3,  and  9  &  10  Vict  c.  113,8.  8  (L). 

it)  Ante,  p.  17.    R.  v.  North  Riding  (J.),  App.     See  tit  **  IVwr"  (/2ate  DefauJUr). 

2  B.  &  C.  286,  290.  R.  «.  Sillefant,  5  N.  («)  R.  v.  Dnke,  6  BL  &  S.  118.  R.  •. 
&  M.  643.  R.  V.  Lord  Godolphin,  8  A.  &  Broderip.  6  B.  &  C.239.  &  C.  7  D.  &  R. 
E.  33a  8.  C.  3  N.  &  P.  488.  But  tee  861.  R.  v.  Mirebooie,  2  A.  &  E.  687.  S.  C. 
ttat  6  &  7  Vict  c  67,  i.  3,  App.,  and,  ai  to  4  N.  &  M.  394.  R.  «.  Backinghanafa.  (J.), 
Iraland,itat  9&  10  Vict.c.  113,a.8,which  2  D.  &  R.  689.  &  0. 1  B.  &  C.  485.  R.«. 
indemnify  for  any  thing  properly  done  in  the  Sillilant,  5  N.  Ac  Bl  641.  &  e.  Hugheib 
execution  of  a  mandamui ;  the  Court  will,  3  A.  &  E.  425.  8.  C  5  N.  &  M.  94.  R.  «. 
therefore,  more  readily  grant  the  writ  in  Godolphin,  8  A.  &  E.  338.  S.  C  3  N.  &  P. 
doubtful  caaei.  488 ;  Bac  Abr.  tit  •«  Man.''  (D.) 

(j)  /»r8Gateriiead(J.),6  A.&E.  550,n.  (o)  R.  v.  Newoombe,  4  T.  R.  368;  but 

(A)  Ani$,]^  12.     R.e.  EUia,2D.,  N.  a  see  now atats.  1  W.  4,  c  21 ;  6  &  7  Vkt. 

361.    Seeaiil»,p.  239,n.  (e).  c67,a.  3,  and9&  10  Tict  c.  113,8.  8(L), 

(I)  Am*,  p.  18—27.    R.  9.  Dyer,  2  A.  &  App.  R.  e.  Paynter,  7  Q.  B.  266.  8.  C  14 

E.  613.   8.  C.  4  N.  &«M.  550.  R.  e.  Halls,  L  J.,  N.  &  179,  Q.  B. 

3  A.  &  E.  494.  R.  v.  Mirehouae,  2  A.  &  E.  (p)  Ante,  p.  17.  R.  o.  Twyfcrd,  6  N.  ft 
637.  &  C.  4  N.  &  M.394.  R.  v.  Buckmg-  M.  836.  8.  0.  5  A.  &  E.  430.  See  tita. 
hamah.  (J.),  2  D.  &  R.  689.  &  a  5  B.  &  C.  «  GmvMm,**  •'JPbor"  (itolt  DtfmtitH^). 
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tbat  the  magistrates  act  from  caprice  or  bias  in  withholding  the  warrant ; 
notwithstanding  it  is  bound  to  see  that  the  magistrates  are  acting  bond  fide  in 
the  discharge  of  their  duty  by  refusing  the  warrant,  but  if  they  are  so  acting, 
a  very  strong  case  must  be  made  out  to  induce  the  Court  to  call  upon  them 
to  issue  a  warrant  which  may  subject  them  to  an  action,  against  which  there 
is  no  indemnity  (q).  The  Court  of  B.  R.  will  also  refuse  to  interfere,  in  cases 
where  the  act  which  the  magistrates  are  called  upon  to  do,  may,  in  itself,  be 
harmless,  if  the  subsequent  proceedings  may  reasonably  subject  them  to  an 
action.  Thus,  although  no  action  will  lie  against  justices  for  making  an 
order  for  the  payment  of  money,  &c.,  yet  if  the  making  it  may  place  them 
in  the  predicament,  that  in  case  of  disobedience  they  must  either  see  their 
authority  disregarded  with  impunity,  or  take  the  next  step,  that  of  issuing 
a  distress  warrant,  which  wiU  bring  them  within  the  peril  of  an  action, 
the  Court  will  refuse  the  writ  to  command  them  to  make  such  an  order  (r). 
Nor  in  such  cases  will  the  Court  grant  the  writ,  even  though  the  prosecutor 
have  no  other  means  of  obtaining  relief  («).  But  where  a  clear  case  is  made 
out,  the  Court  of  B.  R.  has  always  refused  to  and  will  not  now  sanction  magis- 
trates in  abstaining  from  the  performance  of  an  official  duty,  either  on  grounds 
not  sufficient  in  reason,  or  from  reluctance  to  incur  any  proper  responsibility  (/). 
Previously  to  the  passing  of  the  recent  acts  of  Parliament,  namely, 
6  &  7  Vict.  c.  67,  8.  3  (£),  and  9  &  10  Vict.  c.  113,  s.  8  (I),  it  was,  in  cases 
of  difficulty,  usual  and  prudent  to  request  the  magistrates  to  act  upon  a 
sufficient  indemnity,  actually  tendered,  after  which  the  Court  usually  granted 
the  writ.  But  where  a  prosecutor,  having  previously  to  a  motion  for  a  rule 
for  a  mandamus,  merely  proposed  to  call  a  meeting,  for  the  purpose  of  ob- 
taining an  indemnity  for  the  magistrates,  without  actually  offering  a  sufficient 
indemnity,  the  rule  was  discharged  with  costs  {u).  If,  however,  there  was  no 
doubt  in  the  case,  the  Court  usually  granted  the  writ,  although  no  indemnity 
had  been  offered  to  the  justices  (v).  Thus  where  in  answer  to  an  application 
for  a  mandamus  against  magistrates  to  command  them  to  issue  distress 
warrants  to  levy  a  poor  rate,  it  was  suggested  that  the  warrants  would  have 
to  be  executed  within   Hampton  Court  Palace,  that  the  officers  of  the 

(9)  Ante,  p.  17.    R.  v.  Dyer.  4  N.  &  M.  ridge^  J.,  tvpra.    R.  e.  Hants.  (J.),  1  B.  & 

550.   8.  C.  2  A.  &  E.  613.    R  e.  Backing-  Ad.  656  ;  1  B.  &  C.  485.    S.  C.  2  D.  &  R 

hansh.  (J.),  3  N.  &  M.68,  and  see  S.  C.  (as  689,  694,  per  Abbott,  C.  J.,  tupra.    R.  o. 

R.  •.  Morgan),  2  A.  &  E.  618,  n.  (a);  Codd,  9  A.  &  E.682.     S.  C.  1  P.  &  D.  456. 

also  R.  0.  Buckinghamsb.  (J.),  1  B.  &  C.  R.  t>.  Barker,  6  A.  &  E.  388. 

485.    8.  a  2  D.  &  R.  689.    R.  v,  Treco-  («)  R.«.  Somersetsb.  ( J.),  4  N.  &  M.  394. 

tbick,  2  A.  &  E.  405 ;  3  A.  &  E.  499,  ntpra.  8.  C.  2  A.  &  E.  637.  Bat  see  tbe  indemnity 

Bat  see  stats.  6  &  7  Vict.  c.  67,  s.  3 ;  9  &  conferred  by  stat  6  &  7  Vict,  c  67,  s.  3,  and 

10  Vict  c.  113,  s.  8  (L),  App.     See  tit.  9  &  10  Vict.  c.  113,  s.  8  (L),  App. 

**  Sate,**  and  p.  239,  n.  (<).  (o)  R.  o.  Marriott,  12  A.  &  E.  779.    In 

(r)  Ante,  p.  17, 240,  n.  (i).    R.  t>.  SiUi.  R.  v.  Ellis,  2  D.,  N.  S.*361,  tbe  jostice  was 

fant,  5  N.  &  M.  642,  n.  (g).  trustee  of  tbe  property,  upon  wbicb  it  was 

(«)  1  B.  &  C.  485.    8.  G.  2  D.  &  R.  693,  sougbt  to  enforce  tbe  warrant  R.  «.  Middz. 

Mupra,  n.  (q).  (J.),  12  L.  J.,  N.  S.  36,  M.  C.  See  ante,  tit 

(0  Ante,  p.  13 ;  2  A.  &  E.  643,  per  Cole-  ••  Pbor''  {HaU  DefauHen). 
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Crown  claimed  that  the  property  was  exempt  from  the  operation  of  sach 
warrants,  and  threatened  proceedings  if  they  were  executed;  the  Court 
nevertheless  granted  the  writ,  and  refused  to  call  upon  the  applicant  parish 
to  give  the  magistrates  an  indemnity  against  the  consequences  of  any 
proceedings  which  might  be  taken,  because  the  order  of  the  magistrates 
would  be  simply  to  levy  on  the  goods  and  chattels  of  the  persons  named  in 
the  writ  (w). 

At  this  day  the  Court  of  B.  R.  will  not  issue  a  mandamus  to  jastices  io  a 
doubtful  case,  merely  in  order  that  they  may  make  a  return,  and  be  protected 
by  Stat.  6  &  7  Vict.  c.  67,  s.  3,  if  a  peremptory  mandamus  should  issue  and 
be  obeyed.  But  should  such  a  writ  be  issued  to  them,  they  ought  not,  in 
order  to  gain  the  protection  of  the  statute,  to  make  a  return,  but  should 
obey  the  writ  («). 

The  Court  of  B.  R.  will  not  order  magistrates  to  do  that  which  may 
reasonably  occasion  them  costs,  for  which  they  have  no  means  of  reimbursing 
themselves  (y). 

The  Court  of  B.  R.  has  refused  a  mandamus  to  command  the  chairman 
of  a  Quarter  Sessions  to  issue  process  for  the  apprehension  of  two  persons 
against  whom  a  bill  of  indictment  had  been  found  a  year  previously,  upon 
the  ground  that  an  application  for  such  process  had  been  rejected  at 
sessions  (z), 

.    Application, — Although  there  may  have  been  more  than  two 

magistrates  at  petty  sessions,  all  of  whom  took  part  in  a  decision,  it  is  not 
necessary  that  upon  an  application  for  a  mandamus,  all  who  were  present 
and  took  part  in  such  decision,  shall  be  included  in  the  rule ;  biit  if  the 
Court  sees  that  any  two  have  been  selected,  or  that  any  of  the  justices  so 
acting,  have  been  omitted  for  any  improper  purpose,  it  will  require  all  to  be 
joined  (a). 

.     Rule^  Service, — Service  of  a  rule  nisi  for  a  mandamus  against  a 

determination  of  the  petty  sessions,  need  not  be  served  upon  the  clerk  of  the 
peace ;  it  will  be  sufficient  if  it  be  served  on  the  justices  whose  decision  is 
complained  against,  and  also  upon  the  high  constable  of  the  hundred ;  which 
service  is  in  conformity  with  the  practice  of  the  Crown  Office  (b). 

Queen].  See  titles  Craum;  Customs  (Commissioners) ;  Excise  {Com^ 
missioners) ;   Trecuury,  Lords. 

(w)  R.  V.  Mlddx.  (J.),  2  D.,  N.  S.  385.  (a)  Ante,  p.  228,  n.  (x).     R.  e.  EUis»  3 

(jr)  R.  r.  Dartmouth  ( Earl),  6  Q.  B.  878.  D.,  N.  S.  361 ;  4  A.  &  E.  354.    R.  v.  ^iltg. 

S.  C.  1  D.  &  M.  126.    See  as  to  Ireland,  (J.),  8  D.  717,722.    S.C.4  Jar.46a    See 

sUt.  9  &  10  Vict.  c.  113,  a.  8,  App.  po9t,  tit  **Applieation,** 

(y)  AnU,p.  17.     Ex  parte  Carlton  High  (6)  R.  v.  Tucker, 5  D.  ft  R.  434.     S.  C. 

Dale.  4  N.  &  M.  313.  3  B.  &  C.  545,  546.    See  poet,  txL  »  RwV 

iz)  R  V.  Russell, ^  D., N.  S.  544 ;  6  Jur.  {SeniceX  and  ante,  p.  234.    As  to  costs  of 

221.    See  tit.  "  Pruoner."  unsncoessftd  application,  p.  234. 
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Ratlwat]  .     This  subject  is  arranged  as  follows : — 

Railway.  |  Railway. 

Duties^  ^.      -             -            -  243              Compensation  -            -  244 

Goods,  g-c.      -  -            -  244 

Appeal            -  -             -  245 


Rule        -  -  -  244 

Returns  -  -  -  244 


'].     Duties,  Sfc. — The  writ  of  mandamus  lies  to  command  a  railway 

company  to  set  out  and  define  the  line  of  their  railway,  and  to  proceed  to 
purchase  the  lands  necessary  to  the  making  and  completion  of  the  same, 
pursuant  to  the  provisions  of  their  acts  (c).  Thus  the  Court  has  made  absolute 
a  rule  for  a  mandamus  to  command  a  railway  company  to  proceed  according 
to  the  terms  of  the  act  of  Parliament^  obtained  by  them,  to  set  out  and 
complete  their  line  from  A.  to  B.,  although  they  had  executed  part,  and  the 
time  had  not  arrived  within  which  they  were  to  execute  the  remainder,  and 
their  funds  were  inadequate  for  the  purpose,  the  Court  being  of  opinion  that 
they  had  no  bond  fide  intention  to  complete  the  whole  work  (d).  The  writ 
must,  however,  be  applied  for  within  a  reasonable  time  («).  It  has  also  been 
held  that  such  a  writ  does  not  lie  to  command  a  company  to  maintain  the 
railway  when  constructed  (/). 

But  where  a  railway  made  under  the  authority  of  an  act  of  Parliament, 
by  which  the  proprietors  were  incorporated,  and  by  which  it  was  provided 
that  the  public  should  have  the  beneficial  enjoyment  of  the  same ;  was 
afterwards  taken  up  by  the  company,  it  was  held  that  a  mandamus  might  issue 
to  command  the  company  to  reinstate,  and  lay  down  again  the  railway  {g) ; 
although  they  were  liable  to  an  indictment  for  not  so  doing ;  for  such  a  pro- 
ceeding merely  punishes  for  past  defaults,  and  is  not,  therefore,  an  efficacious 
remedy  (A). 

The  writ  has  also  been  often  granted  to  command  a  railway  company  to 
increase  the  height  of  a  bridge  erected  by  them  over  a  public  carriage  road, 
according  to  the  provisions  of  their  act  of  Parliament  (t). 

So  the  writ  lies  to  command  such  a  company  to  execute  and  complete, 

(0  R.  9.  Eastern  Counties  Railway,  la  (g)  R.  o.  Severn  Railway,  2  B.  &  A.  646. 

A.  ^  E.  531.    S.  C.  4  P.  &  D.  48,  where  R.  e.  Eastern  Counties  Railway,  10  A.  &  E. 

see  a  form  of  writ.    S.  C.  1  Rail.  Cas.  509 ;  543.    S.  C.  4  P.  &  D.  48.   R.  e.  Gamble.  1 1 

2   Rail.  Cas.  260.    S.  C.  9  L.  J.,  N.  &  A.  &  E.  72.    S.  C.  3  P.  &  D.  123.    R.  o. 

303,  Q.  B.    This  appears  to  be  the  first  Pagham  Sewers,  2  M.  &  R.  471.    See  tits, 

mandamns   as  to   railway  matters.     R.    o.  **  Act  of  ParUament,**  ** Inchture," 

Gamble,  11  A.  &  E.  72.    S.  C.  3  P.  &  D.  (A)  Ante,  p.  24.    R.  v.  Birmingham  Canal, 

123.     See  ilti,  **  Act  of  Pdrliament,'*  **  Com-  W.   Blac.  708,  n.  (6);   2  B.   &   A.  646, 

pony/*  **  Inehtnre,**  tupra,    "  But  it  is  the  general  opinion  that  R. 

(d)  R.  «.  Eastern  C^ounties  Railway,  2  P.  v.  Severn  Railway,  (t«pra,n.  (y)),  went  to 
&  D.  648.  S.  C.  10  A.  &  E.  531.  a  C.  I  an  extreme  length  as  to  this  pomt."  3  P.  & 
Rail.  Cas.  509  ;  but  see  tit.  "  AppHeation,"  D.  123,  per  lA.  Denman,  C  J. 

(e)  R.  V.  Birmingham  Railway,  &c.,  1  G.  (t)  R.  v.  Eastern  Counties  Railway,  2  G. 
&D.  335.  S.  C.  1  Q.  B.  47.  See /xw f,  tit.  hJ>.\.  S.  C.  2  Q.  B.  569.  S.C.  11L.J., 
**  AppUeatlotC*  {WhtntoU  made).  N.  S.  178,  Q.  B.    But  see  R.  o.  Eastern 

(/)  10  A.  &  E.  543.  S.  C.  4  P.  &  D.  48.  Counties  Railway,  4  Jur.  318.  See  tits. 
R.  V.  Severn  Railway,  2  B.  &  A.  646.  <«  Highway^*  **Ineb$ure,** 

R  2 
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certain  works,  railways,  roads,  bridges,  drains,  &c.,  which  the  company  has 
undertaken  to  execute  and  complete  by  virtue  of  the  powers  entrusted  to 
them  by  act  of  Parliament  (j)  ;  or  to  command  the  restoration  of  a  turnpike 
road,  which  has  been,  by  a  railway  company,  carried  over  their  railway,  to  its 
proper  width,  and  also  to  excavate  and  widen  roads  crossed  by  a  railway  (A). 

.  Euie. — The  rule  for  a  writ  for  any  of  the  before-mentioned  pur- 
poses, will  be  discharged,  if  there  have  not  been  a  demand  made  to,  and  a 
refusal  by  the  company  both  before  and  after  the  works  were  completed,  to 
execute,  &c.  the  necessary  works,  and  comply  with  their  act  of  Parliament  (/)• 

.     Returns, — Where  a  railway  or  other  company  has  by  its  act  of 

incorporation,  &c.,  stipulated  with  the  public  to  do  a  certain  act,  it  is  not  a 
good  return  that  such  act  cannot  be  executed  by  the  company,  owing  to  the 
want  of  funds,  or,  that  funds  cannot  be  raised  without  a  new  act,  &c  (m).  Nor 
is  it  a  good  return,  that  the  approaches  of  a  bridge,  though  of  a  less  width, 
are  as  convenient  to  the  public,  as  they  could  be  made  in  execution  of  the 
powers  of  the  act,  and  as  convenient  to  the  public  as  the  original  road  had 
been ;  or  that  the  company  could  not  widen  the  approaches,  without  taking 
and  purchasing  more  land,  that  their  compulsory  powers  of  purchasing 
under  the  act  had  expired,  before  they  had  been  called  upon  to  widen,  and 
that  they  had  not  then,  nor  have  since  had  the  power  to  take  or  purchase 
land  for  such  purpose  (n). 

].     CompensoHon.     See  title  Compensation  {Company). 

].  Goods, — The  writ  does  not  lie  to  command  a  railway  company  to 
convey  goods  along  their  line,  if  there  be  no  clause  in  their  act  of  incor- 
poration, requiring  them  to  carry  all  goods  offered  for  conveyance^  although 
they  may  have  agreed  with  certain  persons  to  carry  their  goods  to  the  exdu- 
sion  of  all  others  (o). 

0')  Ante,  p.  12.    R.  ©.  Brecknock  Canal.  wayr  ''Inehivn.'' 
3  A.  &  E.  217.    R.  V.  ftrigtol  Railway,  3  G.  (/)  jinU,  p.  27, 28.    R.  v.  Bristol  Railway, 

&  D.  384.     8.  C.  4  Q.  B.  162  ;  4  P.  &  D.  3  G.  &  D.  384.    S.  C  4  Q.  B.  162.    R,.. 

48.    &  C.   10  A.  &  E.  531,  n^.    See  Brecknock  Canal,  3  A.  &  E.  219.    a  C.  12 

Blackmore  ©.  Glamorgansh.  Canal,  1  M.  &  L.  J^  N.  S.  106,  Q.  B.    See  ante,  p,  28 ; 

K.  164.     R.  ©.  Severn,  &c..  Company,  2  B.  &  see  post,  tit.   «•  AppKeationT  (Dtmamd  amd 

Aid.  646.    R.  V.  Cumberworth,  1  N.  &  P.  Refuaal). 

197.   S.  C.  4  A.  &  E.  731.    See  2  P.  &  D.  (m)  Ante,  p.  109, n.  (<) ;  10  A.  &  E.  631. 

648.    R.  V.  York  Railway,  14  L.  J.,  N.  S.  S.  C.  4  P  &  D.  48,  eupru,  where  see  form  of 

277,  Q.  B.,  where  see  form  of  writ.     R.  v.  such  return.  R.  ©.  Eastern  Counties  Raihrsy, 

Norwich  Railway,  16  L.  J.,  N.  S.  24,  Q.  B.  2  P.  &  D.  655,  and  cases  there  cited.  See  tits, 

8.  C.  3  D.  &  L.  386.  See  tits  •«  Ad  of  Ptir-  **Act  of  Parliament/*  •*Con^Mu^,''  **Qmrtt 

Hament,**  "  Highway.''  Inferior''  (Holding  Gmrts). 

(*)  R.  r.  Birmingham  Railway.  1  G.  &  D.  (»)  R. ».  Birmmgham  Railway,  1 G.  &D. 

324.     S.  C.  2  Q.  B.  47,  where  see  form  of  324.    S.  C.  2  Q.  B.  47.    a  C.  3  Q;  B.  628, 

writ  and  pleadings.    R.  v.  Manchester  Rail.  and  3  G.  &  D.  269,  in  error.    See  poet,  tit 

way.  1  G.  &  D.  338.    S.  C.  3  Q.  B.  528,  and  «  Eetnm," 

3  G.  &  D.  269,  in  error,  where  see  form  of  (o)  Ex  pctrU  Robins,  7  D.  566.    a  C.  I 

writ  and  pleadings.    R.  r.  Bristol  Railway,  3  W.  W.  &  H.  678 ;  3  Jur.  103.   B.  v,  Seteni 

G.  ft  D.  384.   a  C.  4  Q.  B.  162.    a  C.  12  Railway,  2  B.  &  A.  646.    See  tit.  "  Om- 

L.  J.,  N.  S.  106,  Q.  B.    See  tits.  ••  High.  tract,"  and  ante,  p.  27,  2a 


WRIT  OF  MANDAMUS.  245 

— ].  Appeal — The  writ  lies  to  command  jostices  to  bear  and  deter- 
mine an  appeal,  under  a  railway  act|  over  which  they  have  jurisdiction  (p). 

RxADmo].  Steward  of;  Resioratian. — The  writ  lies  to  restore  the 
Steward  of  Reading  to  his  oflBce,  it  appearing  to  have  profits,  ftc.,  annexed  to 
ity  and  also  to  be  an  office  pro  bono  publico  {q). 

BscsfYEE  OF  Bbofosd  Level].     See  title  Bedford  Level, 

Rbcosdier].    The  writ  lies  for  the  office  of  recorder  (r). 
This  subject  is  arranged  as  follows : — 


RaOOBDXB. 

Bbcobdbb. 

EUctUm 

.  245 

Rebmu  • 

. 

-  246 

AppUoation 

-  245 

BeitoraHon     - 

- 

-  246 

mde       - 

-  245 

Retunu  - 

- 

-  247 

Retume 

-  245 

DSPUTT  RsCOEDBa. 

AdmMon 

-  246 

Swearing  in    - 

• 

-247 

— ^-].  Election. — The  writ  lies  to>:oiQmand  a  municipal  corporation  to 
put  the  corporate  seal  to  a  certificate  of  the  election  of  a  recorder,  in  order 
that  such  recorder  may  obtain  the  approval  of  the  Crown  ($),  The  writ 
will  be  granted  for  this  purpose,  notwithstanding  the  election  of  such 
recorder  may  have  been  contested. 

.    AppHeatian^-^The  rule  for  such  a  mandamus  will  be  granted  on 

affidavits  that  the  applicant  had  the  majority  of  legal  votes  at  the  election, 
notwithstanding  it  may  be  stated,  that  another  candidate  had  the  majority 
at  the  election,  apd  that  the  corporation  had  already  certified  his  election, 
the  office  not  being  in  such  case  de  facto  full  (/)• 

.     i?tf20.— The  rule  for  a  writ  for  this  purpose,  is,  like  that  to  swear 

in  a  corporator,  a  matter  of  course,  and  absolute  in  the  first  instance  (ti). 

.    Returns, — To  such  a  mandamus,  a  return  'Uhat  the  corporation 

(p)  Anit,  p.  12.    R.  v:  Worcester  (J.)»  (Mayor),  6  A.  &  £•  353,  per  Coleridge.  X 

7   D.  789.    See  ttU.   "Appeai,''  **Qwrt$r  R.  9.   Colchester  (Mayor),  2'T.  R.  259. 

Seuitma'* (Appeal),  R.  9.  Cambridge  (U.\  1  W.    Blac.   551. 

(9)  Blagraye  v.  Reading  (Mayor),  2  Sid.  S.  C.  Burr.   1647.     See  tits.  *'  Certijieaie,*' 

6,  49,  72,  and  see  Thompson's  case,  4  Jac.,  **  CktHepe"*  (Seal),  "  CorporatioH  Municipal" 

there  cited.     It  was  a  writ  of  restitution  in  (  Seal),  **  HoepUaT  (  Seal),  '*  Seal"* 

principal  ease.     See  also  1   Sid.  461,  and  <0  4  T.  R.  699,  ntpra,  n.  (t).     R.  9. 

tits.  •<  Reward,**  -  Office,"  Oxford  (Mayor),  6  A.  &  £.  353.     See  stat. 

(r)  2  Rol.  Abr.  456, 1.  30.    R.  v.  Wells,  6  &  7  Vict.  c.  89.  s.  5,  App.    As  to  Ireland, 

Burr.  1999;  Com.  Dig.   tit.  "Afaii."  (A.);  see  stats.  19Geo.2,c.  12(L);  9&10  Vict. 

Bac.  Abr.  tit.  "Man,"  (C.)   See  tit.  ** Office/*  c.  1 13  (L)    See  tit.  "  Office"  fEledion,  Ap- 

,  174,  n.  (w\  (x).  plication),  and  ante,  p.  26,  27. 


(«)  R.  V.  York  (Mayor),  4  T.  R.  699.  («)  4  T.  R.  699,  700,  and  6  East,  360, 

S.  C.  5  T.  R.  66,  where  see  a  form  of  writ;  enpra,  n.  (e),  stat.  6  &  7  Vict.  c.  89,  App. 

and  see  6  East,  360,  n.  (ef ).  R.  e.  Colchester  See  tit  ••  Office*  (Eketion  Rule),  and  poti,  tit. 

(Mayor),  6  Epst.  360.    See  R.  v.  Oxford  ''Rmle," 
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were  not  duly  assembled  to  proceed  to  the  election  of  a  recorder,"  has  been 
held  to  be  bad,  as  a  negative  pregnant  (v).  So,  where  a  writ,  after  a 
statement  of  all  the  proceedings  of  the  election,  condoded  thus,  "by 
reason  thereof  A.  was  elected,"  it  was  held,  that  to  return  that  "  he  was  not 
elected,"  was  bad,  and  that  the  defendant  should  have  traversed  one  of  the 
material  facts  alleged  (w). 

2'    Admission. — The  writ  also  lies  to  command  an  admission  of  one 

duly  entitled  to  the  office  of  recorder.  li^  however,  there  be  one  de  facto 
not  colorably  elected,  the  applicant  must  adopt  his  remedy  by  quo  warranto^ 
by  which  the  title  to  the  office  can  be  tried  as  effectually  as  by  mandamus, 
and  he  must  so  proceed,  notwithstanding  the  rival  candidate  may  clium  under 
the  same  election  ;  for  the  consequence  of  granting  a  rule  for  a  mandamus 
in  such  a  case  would  be,  that  a  second  person  would  be  admitted  to  an 
office  already  filled  by  another,  both  claiming  to  have  been  duly  elected  (x). 

.     Returns, — A  return  to  such  a  writ,  that  "  the  defendants  did  not 

know  that  the  prosecutor  had  been  elected  a  recorder,"  has  been  held 
to  be  insufficient  (y), 

].     Restoration. — The*  writ  also  lies  to  restore  to  the  office   of 

recorder,  one  who  has  been  improperly  removed  therefrom  (z),  if  he  have  a 
freehold  in  his  office :  such  an  officer  is  usually  appointed  by  patent,  quamdiu 
se  bene  gesserit  (a),  and  is  a  known  officer,  whose  duty  it  is  to  administer 
justice  in  relation  to  the  public  (6).  But  if  a  recorder  be  liable  to  be 
removed  ^'at  pleasure^^  which  is  sometimes  the  case,  then  a  mandamus  to 
restore  will  not  be  granted  (c),  but  such  power  to  remove  "od  libitum" 


(o)  R.  e.  Tork  (Mayor),  5  T.  R.  66.  case,  Noy.  78;  Andr.  181;  Trem.  PI.  Cor. 

See  tit.  **Offieir  {Eltetiom  netMnu),  undpost,  641,  where  tee  form  of  writ     R.  v.  Cofye, 

tit.  •'  Return,*'  as  to  the  present  eflect  of  a  Sty.  86.   This  was  a  writ  of  resdtntion  (ante, 

negative  pregnant  p.  3).    R.  e.  London  (Mayor),  2  Show.  69. 

(v)  5  T.  R.  66,  lupra,  n.  (v).    See  pott,  R.  v.  Wells  (Corp.),  Borr.    1999,    2007. 

tit  •'Return'*  {Certainty).  R.  v.  Uolt,  3  Keb.  667,  citing  BlagraTe<k 

(x)  Ante,  p.  12,  26,  27.    R.  v.  Colchester  case.    Prins*  case,  1  Keb.  520,  541.    Whtt- 

(Mayor),  2  T.  R.  269.     See  R.  v.  Bedford  acre's  case,  cited   in    1   Bam.  295.    The 

Level  (Corp.),  6  East,  360.     R.  v.  Yoak  Protector  v.  Graford,  Sty.  457.    The  Ph>. 

(Mayor),  4  T.  R.  699.     See  R.  «.  Barker,  teetor  v.  Colchester  (Town),  Sty.  446,  45^ 

Borr.   1265.     R.    v.   Blooer,  Borr.   1045.  Ld.  Hawley's  case,   1   Vent   143.     S.  C 

Bo8tiny*8  case,  Str.    1003.    R.  ».   Bankes,^  2  Keb.  770,  796.    a  C.  2  Salk.  430.    Pepis* 

Burr.  1453.    S.  C.  1  W.  Blac.  446,  452,  case,    1    Vent   342;   Sir    T.   Jones,    61. 

where    a   mandamos  was    granted,  though  Dighton  e.  Stratford,  &c.,  2  Keb.  641.    See 

there  was  a  mayor  defaeto.  See  also  Case. of  tit  *•  Office**  (  Rettoration). 
Aberystwith,  Stra.  1 157, and  R.  e.  Cambridge  (a)  Ante,  p.  175,  n.  (/)• 

(Mayor),  Burr.  2008 ;  Bac  Abr.  tit.  **Man.**  (6)  Eastwick  e.  London  (City),  Sty.  42. 

C.  2.  See  tits.  "0/^w,"'*Afayor"(^/«f*wii),  Holfs  case,  Freem.  441.    See  Burr.  1999, 

( Election  Admueion).  2005,  supra.     See  tits.  "  Conttttbie,**  •*  Offit^* 

(y)  Bassett  e.  Barnstable  (Mayor),  1  Sid.  {PMie),  and  ante,  p.  12. 
286.  Forotherreturns,  8eetit«Q/^ce**(i4<f-  (c)  Ante,  p.    177,  n.  («).     Serjt  Whit- 

miuion  Returns).  acre*8  case.  1 1  Mod.  67  (cited  also  in  R.  *. 

(2)  Ante,  p.   12.    Baiuett   o.  Barnstable  Carlisle (Biayor),  11  Mod.  378).     &  C.  Ld. 

(Mayor),  1  Sid.  286 ;  6  Rep.  52.     Awdley^s  Raym.  1233,  1283.    S.  C.  Holt,  443.    S.  C. 
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miut  be  returned  (d).  Where  there  is  a  power  to  remove  "ad  libiiunh'* 
the  choice  of  another  person  to  be  recorder,  is  tantamount  to  a  declaration 
of  removal ;  so  that,  in  such  a  case,  either  an  amotion,  or  the  election  of 
another,  may  be  returned,  as  in  the  case  of  a  tenancy  at  will,  where  the 
landlord  may  determine  his  will  by  express  words,  or  by  any  act  which  is 
inconsistent  with  his  estate  (e). 

.    Returns, — A  return  that  the  defendants  did  not  know  that  the 

prosecutor  was  elected,  is  bad  (/). 

As  a  recorder  is  bound  to  attend  and  assist  at  the  sessions,  in  order  that 
he  may  direct  the  corporation  in  the  proceedings  of  justice,  and  his  office 
is  a  public  one,  relating  to  justice,  so  non-attendance  is  a  cause  both  of 
forfeiture  and  of  return  (^) ;  but  such  a  return  should  state,  that  Courts 
have  been  held  of  which  he  had  due  notice,  and  that  he  wilfully  absented 
himself  (A). 

].     Deputy,  Swearing  in. — The  writ  lies  also  to  command  the 

swearing  in  of  a  deputy  recorder,  legally  and  duly  appointed  (t). 

Records].  See  titles  Accounts ;  Books ;  Records^  S^c. ;  Company ; 
Corporation  Municipal  {Insignia)  ;  Courts  Inferior  (Records)  ;  Manor 
(Leet  Records);  Peace  (Clerk  of);  Quarter  Sessions  (Records)-,  Town 
Clerk  (Records);   WiU (Delivery). 

Register  of  Dean  and  Chapter].     See  tit.  Dean  and  Ckapier. 

2  Soflk.  434.  R.  v.  Canterbury  (Mayor),  11  as  to  the  "  Ekpontions  of  the  boundless  corn- 
Mod.  403.  S.  C.  Stra.  674.  See  tit.**  Office**  missions  given  by  the  late  (this  case  was 
{Re$ioratioH),  argued  T.  T.  15  Car.  2,  B.  R.)  irregular 

(d)  Sec  ante,  p.  176.  Pepts*  case,  1  Vent,  powers  to  justices ;"  it  conceived  that  **  as  the 
342.  BlagraT0*s  case,  2  Sid.  49,  72.  The  Parliament  was  then  sitting,  the  best  way  was 
authority  of  Blagrave's  case  has  been  at-  to  adjourn  the  giving  of  judgment,  and  in  the 
tempted  to  be  impugned,  but  unsuccessfully,  meantime  pray  advice  of  the  Lords  in  Parlia- 
Hurst's  case,  I  Kcb.  388  ;  1  Vent.  343 ;  2  ment  as  to  the  ezpodtion  of  the  act,  and  not 
Sid.  49,  72.  See  tit.  **  Office*'  (F^rtekcid),  and  to  give  any  opinion  on  it  during  their  sitting." 
poii,  tit "  Reiwn.**  1  Keb.  541. 

(e)  R.  V.  Canterbury  (Mayor),  11  Mod.  (/)  i4iile, p. 246, n. (y).  Bassettv.Bani- 
403.  S.  C.  Stra.  674.  R.  o.  Thame,  Stra.  stable  (Bfayor),  1  Sid.  286.  For  other  returns 
115.  R  V.Taunton  (Churchwardens), Cowp.  see  The  Protector  v.  Colchester  City,  Sty. 
413.     Pepis'  case,  1  Vent.  342.    See  tit.  447,  453,  and  tit.  **  0#ee." 

**  Offie^  iFreehMRehtnu).  (g)  Ante,  p.  198.  Serjeant  Whitacre's  case. 

So  rules  nisi  for  writs  of  mandamus  to  11  Mod.  67.  R.e.  Ipswich  (Bailifis),  2  Salk. 

restore  to  a  reoordership  have  been  granted,  434,  435,  citing  R.  o.  Wells  (Corp.),  Burr, 

directed  to  the  commissioners  acting  under  1999;  and  see  tit.  ** Office**  (^ReetoralUm  Be* 

the  Statute  of  Corporations.    Prin's  case,  1  twme),  and  poet,  tit.  **  JRetum.** 

Keb.  520,  541.     In  such  cases  the  return  (h)  Bath  v.  Ld.  Hawley,  2  Keb.  770, 797, 

usually  made  was  that  **  they  (the  commis-  P.  1655,  in  Bamardiston's  case,  Stiles,  452. 

sioners)  adjudged  it  fitting,  expedient,  and  (i)  Ante,  p.  12.  R. «.  St.  A1ban*s(  Mayor), 

for  the  public  good  that  he  (the  person  de-  12  East,  559.    See   R.  9.    Koberts,  3  A. 

prived)  be  not  restored.*'    On  one  occasion,  &   E.  776.      See  tits.   •«  Deputy    Officer,** 

when  such  a  return  was  objected  to  on  several  •*  Marchee,**  •*  Office**  (  Deputy),  **  Reffuirar  of 

grounds,  and  the  Court  was  divided  in  opinion  Archbishop  of  YorVe  Court.** 
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Registers  of  Middlesex].  Registration. — The  writ  lies  to  commaDd 
the  registers  of  Middlesex  to  register  the  memorial  of  8  deed,  duly  stamped 
and  executed,  notwithstanding  the  body  thereof  be  lithographed  {j\  and 
not  written  in  the  ordinary  way. 

Registrar  of  Livings].     See  titles  Inspection ;  Livings  ;  Parson. 

Registrar  of  Births,  &c.].  Birth. — The  Court  of  B.  R.  has  no  power 
to  issue  a  mandamus  to  the  registrar  of  births,  &c.,  under  stat.  6  &  7  Wm.  4, 
c.  86,  to  command  him  to  erase  or  alter  the  entry  of  a  Birthy  notwithstanding 
it  appear  that  the  child  was  not  only  supposititious,  but  that  the  entry  had 
been  made  for  fraudulent  purposes,  and  though  the  application  be  made  by 
a  party  having  a  pecuniary  interest  in  defeating  the  alleged  fraud  (k). 

1,     Marriage,  —  The  writ    lies  to  command    the  superintendent 

registrar  of  marriages  to  issue  his  certificate,  pursuant  to  stat.  6  &  7  Wm.  4, 
c.  85,  8.  7,  for  a  marriage  within  his  district,  but  not  out  of  it,  for  he  has  no 
jurisdiction  (/). 

Rboistraik].     This  subject  is  arranged  as  follows : — 


R^istrar  (Deputy)  of  Archbishop 

of  York  -  -  -  248 

Admission      n  m  ^  248 

Registrar  of  Archdeaeon  -  -  249 

Admission      .  •  «  249 

Beium    -  -  -  249 

Restoration     -  .  -  249 


Registrar  of  Bishop's  Court  -  249 

Restoration     -  -  -  249 

(Deputy)  Admission  -  249 

Registrar  of  Consistory  Court  -  249 

Delivery  of  Records^  ffc,  -  249 

Registrar  of  Bcclesiastical  Court  -250 

Restoration     -  -  -  250 


Registrar  of  Archbishop  of  Tore's  Court].  Admission  of  Deputif. — 
The  writ  lies  to  command  the  commissary  of  the  Archbishop  of  York's 
Court,  to  admit  and  swear  the  deputy  of  the  principal  registrar  of  suck 
Court,  notwithstanding  it  is  a  spiritual  office.  The  right  to  the  office 
of  registrar  is  to  be  determined  at  common  law,  and  not  in  the  Spiritual 
Court,  though  the  subject-matter  be  spiritual;  because  the  office  itself 
being  matter  of  freekoldy  is,  for  that  reason,  of  temporal  cognizance.  The 
writ  will  not  be  granted  at  the  instance  of  the  deputy  himself  he  being  but 
an  officer  at  will  (m). 


(J)  Ante,  p.  12.  27,  28.  R.  v.  liiddleaex 
(Registers),  7  Q.  B.  156.  a  C  Mm.  /«  re 
Ivimcy,  14  L.  J.,  N.  S.  200,  Q.  R  See  tit. 
**  Act  of  ParUametU,*' 

(A)  Ex  parte  Stanford,  1  G.  &  D.  428. 
S.  C.  1  Q.  B.  886.  8.  C.  9  D.  927,  mm,  /« 
re  Registrar  of  Births,  &c.,  at  Brixton.  See 
the  same  case  cited  in  R.  v.  West  Riding  (J.), 
5  Q.  B.  5.  See  tits.  "Quarter  Se$tunu'* 
ifiecord»\»  Recordt.*" 


(I)  AntM^  p.  12,  16.  Ex  parte  Bndy, 
8  D.  332.  See  tit.  «<  Act  of  F^UamemL'' 

(m)  R.  V.  Ward  (Dr.),  IL,  4  Gea  2; 
Str.  893;  Com.  Dig.  tit.  "Afoi*.**  (A.) 
S.  C.  Fitsg.  123, 194.  S.  O.  1  Barn.  %%% 
294.  380,  41 1  (the  writ  was  directed  to  "The 
Commissary  of  the  province  df  York,"  Ford% 
MS. ;  7  East,  348  h.),  citing  Keb.  615, 
where  it  is  said  to  have  been  expressly  deckled 
that  }t  does  not  lie  to  admit  a  register,  Fit^. 
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Reoistbab  of  Abchdbacon].  Admission, — ^The  writ  will  be  granted  to 
command  an  admittance  to  the  office  of  registrar  of  an  archdeacon  (n). 

.     Return. — It  has  been  held  not  to  be  a  good  return  to  a  mandamus 

to  admit  a  registrar,  ^^that  an  appeal  is  pending  as  to  the  admission,"  and 
'<  an  inhibition  from  the  del^;ate8  to  do  nothing  to  prejudice  the  right," 
he.  (o). 

"].    BestoraHon, — The  writ  lies  to  restore  to  the  office  of  registrar  of 

an  archdeacon  (/»)• 

Reoistbab  or  Bishof's  Coubt].  RestaroHan.— The  writ  will  be  granted 
to  restore  to  the  office  of  registrar  of  a  Bishop's  Court  (9). 

— — ].  ■.     Deputy^  Admission, — The  writ  of  mandamus  lies  to 

command  a  bishop  to  admit  one  duly  entitled  to  the  office  of  deputy 
registrar  of  his  diocese,  it  being  an  office  in  which  the  administration  of 
justice  is  concerned*  Thus,  where  the  registrars  of  a  diocese  were  autho- 
rized by  their  patent  of  office,  (under  the  bishop's  hand  and  seal),  to  appoint 
a  deputy,  to  be  approved  of  and  allowed  by  the  bishop,  who,  if  he  should  not 
approve  of  and  allow  the  deputy  named  and  proposed  to  him,  was  empowered 
to  nominate  another,  with  a  salary  payable  out  of  the  profits  of  the  regis- 
trarship :  the  registrars  appointed  a  deputy,  subject  to  the  approbation  and 
consent  of  the  bishop,  who,  on  being  informed  of  it,  answered,  that ''  for 
good  and  sufficient  reasons  he  disapproved  of  the  party  nominated,"  but 
declined  to  specify  his  reasons ;  the  Court  refused  a  rule  nisi  for  a  mandamus 
to  the  bishop  to  admit  the  deputy,  the  bishop  having  a  discretion  which  the 
Court  could  not  force  him  to  exercise  in  a  particular  way  (r). 

Reoistbab  of  Cohsistobt  Coubt].  Delivery  of  EoUs^  ^<;.— The  writ 
lies  to  command  the  registrar  of  a  Consistory  Court  to  deliver  over  to  him 

194 ;  3  Bm.  Abr.  531.  a  C.  R.  o.  Clap-  "  InhUntiim;'  •<  OffioT  (AdmistUm,  i^ctenu). 
ham,  1  Vent  110.    S.  C.  1  Lev.  306.    R.  0.  (p)  Anie,p,  12.    Rading  e.  Newell,  Stra. 

Roberts,  3  A.  &  E.  776.    See  White's  case,  983  ;  Trem.  PL  Cor.  536.  where  see  form  of 

6  Mod.  18,  per  Holt,  C.  J.    R.  v.  Dr.  Bland,  writ     See  tit  *'  0#ee**  ( Reatoraiiom). 

7  Mod.  356,  citing  R.  v.  Dr.  Ward,  tmpra.  (9)  Ante,  p.  12,  177,  178.  Gloucester's 
See  8  ISast,  216;  5  Bac  Abr.  0.  198;  2  ca8e(£p.)f  Comb.  264.  It  was  not  granted 
Roll.  Abr.  285.  Jones  «.  Llandaff  (Ep.),  until  after  some  hesitation.  See  Anon.,  12 
4  Mod.  27,  8.  Lee's  case,  Carth.  169.  See  Mod.  666,  per  Holt,  C.  J.  R.  v.  Ward, 
tits.  **Deimty  Officer,"*  **  Marehu,"  **  Office"*  Stra.  893.  Ballard  o.  Gerrard,  12  Mod.  609 ; 
{DeptUg),  **  Proctor,"  Holt,  442.    See  tit.  *<  Office"  (  Rettoration), 

(»)  Ante,  p.  12,   178,    Lambert's   case,  (r)  Ante,  p.  12—15.     See  Bac.  Abr.  tit 

Carth.  170.    8.  C.  hom.  R.  r.  Hfll,  1  Show.  "Aran."  C.  R.  e.  Ward,  Stra.  893.  &  C.  Fitxg. 

263,  and  cases  ihere  cited.   Trem.  536.    See  123.     R.  r.  Gloucester  (Ep.).  2  B.  &  Ad. 

tits.  -ArehdeacoH,"  *'Offia?*  (Admiweion).  158 ;  but  see  R.  v.  Hill,  I  Show.  253,  where 

(o)  R.  e.  Dr.  Harris,  1  W.  Blac.  430.  Holt,  C.X,  says  that  the  writ  does  not  lie  for 

S.  C.  Boir.  1420.    R.  e.  Ward,  Stra.  893;  a  deputy  register,  his  office  being  at  will.  See 

Fit*.  123, 194, 195.  See  R.  9,  Chester(Ep).,  tits.  «  Depniy,"  '*DiMeretiom,**  ** Leetureehip*' 

1  T.  R.  403;  Com. Dig. tit" Mm." D. 4.  See  (License),  ** Office''  (Admiseion),   "ScAoo/" 

tits.  ** Chnrehwarden^  (  Swearing  in.  Returns),  (  Master,  License). 
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who  as  of  right  should  receive  them,  all  the  public  booksy  records,  and 
entries  relating  to  such  office  («). 

Rbgistilab  of  Ecclesiastical  Court].  RestoraHon. — The  writ  also 
lies  to  command  a  restpration  to  the  office  of  registrar  of  an  Ecclesiastical 
Court  (Jt),  There  should,  however,  be  an  affidavit  that  the  officer  has  eccle- 
siastical jurisdiction. 

Rboistear  of  Bedford  Level].     See  title  Bedford  Level  (Reguirar). 

Registration].     Company, — See  title  Company  (Registration), 

Registration  of  Deed].     See  title  Register  of  Middlesex. 

Regius  Professor].  See  titles  College  (Mcuter);  School  {Master\ 
(  Teacher) ;  University  (Regius  Professor), 

Rehearing].  See  titles  Courts  It^erior  (^Rehearing);  Quarter  Sessions 
(Rehearing), 

Requests  Court].    See  titles  Courts  Inferior  (Requests  Court) ;  London, 

Resiant].     See  titles  Burgess  (Admission) ;  Manor  (Leet  Resiant). 

Returning  Officers].  Appointment.  —  The  writ  lies  to  command 
overseers  of  townships  comprised  in  an  union,  to  meet  and  appoint  a 
returning  officer^  to  preside  at  the  election  of  guardians  of  a  parish 
union  (t«). 

Revising  Barrister's  Court].  See  titles  Burgess  Roll;  Courts  In- 
ferior (Revising  Barrister) ;  Quarter  Sessions, 

Riots].  Damages, — The  writ  lies  to  command  justices  to  appoint  a 
special  Petty  Sessions,  pursuant  to  stat  7  &  8  Geo.  4,  c.  31,  for  the  purpose 
of  hearing  and  determining  a  claim  to  compensation  for  damage,  which  had 
been  suffered  by  rioters  (v).    But  in  order  to  entitle  a  party  to  require  the 


(«)  R.  V.  Wbeeler,  Cai.  t.  temp.  Hard.  (Bailiib),  Stra.  59;  Bac.  Abr.  tit.  •*  j 

98 ;  Gnnn.  165,  S.  C.     See  tits.  **AeeowUt,'*  C.    See  tits.  **  Bedetuutkal  QmrtT  "  OgtoT 

*'BookM;\''Ctmq)any,**    **  ComrU    Inferiat^  {Rutoratim). 

(RttordM),     «•  Manor^     (Arfb),    **  iVoee**  («)  R.  v.  Oldhun  Unioii,  16  L.  J.,  N.  & 

iCUrkaof),-Reeord9."  110,  IL  C,  where  see fom of  wriL  See  tits. 

(0  AhU,    p.    12 :    Carth.    170.    R.    v.  •«  OmftaUk**  (Appoimimeni),  "  Guardunu  of 

Ward,  Gilb.  193.     White's  case.  6  Mod.  18 ;  Pbar''  (BleeHon),  ** Office,"  **  JRtinfA*'  (  O/- 

but  Holt,  O.  J.,  said  it  was  against  bis  will ;  Jieen,  EieeHan). 

Com.  Dig.  tit.  -  Man.**  (A.)-     See  Leigb's  (v)  B.  v.  Batemao.  4  B.  &  Ad.  552.  a  C. 

case,  3  Mod.  335;  and  see  B.  e.  Morpeth  1  N.  &  M.  718.    See  tits.  **QmrtM  Inferior*' 
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holding  of  such  a  sessions,  it  must  appear  bj  affidavit,  that  within  seven 
days  after  the  commission  of  the  offence,  he  went  before  a  justice  of  the 
peace,  &c.,  and  that  he  has  also  complied  with  all  the  other  requisites  of  the 
statute.  The  absence  of  such  an  didavit  will  determine  the  Court  not  to 
grant  the  writ  (to). 

The  writ  also  lies  to  command  the  Quarter  Sessions  to  hear  an  appeal 
against  the  decision  of  a  special  Petty  Session,  on  an  application  for  com-' 
pensation  under  stat.  3  Geo.  4,  c.  33,  for  damage  done  by  rioters  (x). 

"].    Sate. — The  writ  does  not  lie  to  command  justices  to  cause  a 

rate  to  be  made  and  levied  for  raising  and  paying  the  taxed  costs  of  defending 
actions  on  stat.  57  Geo.  3,  c.  19,  s.  38,  against  the  applicants  for  the  recovery 
of  certain  damages  found  to  have  been  sustained  by  the  plaintiffs  in  those 
actions,  in  consequence  of  certain  tumultuous  assemblages  of  persons  within 
the  borough,  if  the  borough  be  not  within  a  hundred,  because  the  relief  is 
confined  solely  to  hundreds  cUiieTf  if  within  a  hundred  (y). 

].     Compensation, — As  to  compensation  for  damage  done  by  rioters. 

See  titles  Compensation  (Rioters) ;  Damages, 

Road].     See  titles  Canal;  Footway;  Mghway ;  Inelosure ;  Raihoay. 

RuoBT  Chabitt,  Tbustxeb  of].  See  titles  Charity;  Institutions,  Pri- 
vate; Trust 

Russia  CoicPAinr].  See  titles  Company;  Franchise ;  Freedom  (Com- 
pany, Swearing  in). 

Sacrament].  Administration^ — The  writ  has  issued  to  command  the 
administration  of  the  Sacrament  of  our  Lord's  Supper  (is). 

As  to  return  of  not  taking  the  Sacrament  in  order  (a)  to  qualify  for 
corporate  office. 

St.  MART7if-LE-GBAin>,  Court  of].  See  titles  Attorney  (Restoration) ; 
Courts  Inferior  (Saint  Martyn-le- Grand), 

{Holding  Comrt),  ''Manor"  (Lett),  *" QwarUr  likely  the  writ  in  that  case  was,  like  many 

StnioHB**  {PtUy  Setrioni).  others,  issued  audoriiatt  IhnrUanunti  on  peti- 

(w)  AHi€t  p.  27,  28.    See  pott,  tit  **  Jp-  tions  presented  to  the  King  and  Parliament 

pHcaHofC*  {jlffidaviU),  from  the  House  of  Lords,  which  was  then 

(x)  R.  V.  Tucker,  5  D.  &  R.  434.    See  distinct,  and  a  Court  of  Judicature :— in  such 

tits.  **CourtM   Inferior**  (Appeal),  **Qmarter  cases  the  King  ga?e  present  answers  wi^ 

Smnan»"  {Appeal),  '  voce,  without  an  act  of  Parliament     Ante,  p. 

(y)  i<iile,p.  16.     R.  e.  King's  Lynn  (J. ),  3,  n.   (/).     See  tits.   •*BUkep;*  •^Chrum,** 

3  B.  &  C.  147.  &  C.  4  D.  &  R.  778.  See  « Coi^/lriiialMm,"  *'ConteeratUm;''*VitUatum.'* 
tits.   **Aet  of  ParUament,**  "Coate,**  **  Da^  (a)  Clerk's  case,  2  Vent   247.     R.  v. 

nagee,**  **  Money,"  and  post,  **  Applkation.'*  Larwood,  4  Mod.  269.     R.  v.  Aldborough 

(z)  Cited  in  R.  «.•  Patrick,  2  Keb.  167.  (Borough),  10  Mod.  100.     See  tiU.  "Alder- 

But  it  is  said  by  Windham,  J.,  that  this  pre-  nuxn' ( Reetoratum,  Oaihe), " Oathe," *•  Office" 

cedent  is  not  to  be  followed,  for  that  most  {Beetoratum,  Return,  Oatke). 
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Salary].     See  tiHes  Lectureship ;  Money;  Office  {Fees,  4*.);  Panon. 

Savinob'  Bank].  ArbitraHon. — The  writ  lies  to  command  the  managers^ 
directors,  V  trustees  of  a  savings'  bank,  to  name  and  appoint  an  arbitrator  on 
their  behalf,  to  arbitrate  in  pursuance  of  the  stat.  9  Greo.  4,  c.  92,  s.  45,  as  to 
matters  in  dispute  between  the  bank  managers  and  the  depositors  (6), 
because  there  is  no  other  remedy ;  for  it  has  been  held,  that  where  money 
belonging  to  the  depositors  in  a  savings'  bank  had  been  embezzled,  or  lost  by 
the  default  of  the  officers  of  the  bank,  the  remedy  of  the  depositors  was  not 
by  action  against  the  trustees  or  managers,  but  by  mandamus  to  compel  them 
to  appoint  an  arbitrator  under  stat.  9  Geo.  4,  c.  92,  s.  45  (c).  But  where  by 
a  rule  of  a  savings'  bank,  no  cl^m  for  any  sum  of  money  could  be  made  after 
more  than  seven  years  from  the  death  of  a  depositor,  the  Court  discharged  a 
rule  nisi  for  a  mandamus  to  the  .trustees  of  such  a  bank,  to  appoint  an 
arbitrator  under  stat.  9  Geo.  4,  c.  92,  s.  45,  to  decide  a  dupute  as  to  the 
money,  the  alleged  depositor  of  which  had  been  dead  more  than  seven  years ; 
for  the  Court  wUl  not  set  on  foot  an  inquiry  which  cannot  end  in  any  useful 
result  (iQ. 

The  applicants  must  shew  themselves  to  be  depositors,  otherwise  the  writ 
will  be  refused  (e).  But  the  Court  of  B.  R.  has  under  stat.  9  Geo.  4,  c.  92, 
8.  45,  granted  a  mandamus  to  command  a  savings'  bank  to  appoint  an 
arbitrator  to  decide  between  such  bank  and  the  applicants,  in  whose  names 
a  deposit  had  been  made,  although  such  deposit  had  been  withdrawn  by 
the  person  who  had  made  it  for  the  applicants,  and  notwithstanding  the  bank 
rules  directed  that  a  duplicate  book  of  the  deposits  should  be  delivered  by 
the  bank,  and  be  an  authority  for  paying  over  any  sums  to  the  person  bringing 
it  to  the  bank,  and  though  such  duplicate  was  delivered  up  to  the  bank 
when  the  deposit  was  withdrawn  (/).  The  writ  will  not  however  be  granted 
for  the  purpose  of  deciding  upon  the  claim  of  persons  professing  to  apply  on 
behalf  of  a  body  of  depositors,  if  it  be  matter  of  dispute  among  the  depositors 
themselves,  whether  or  not  the  applicants  are  entitled  to  represent  the 
body  (^). 

(&)  See  titf.  •*AetqfP^BliammU,*'**A9hU  R.  v.  Cheadle  StTings*  Buk,  3  N.  &  M. 

fratim,**  '<  Awatdr    R.  v.  Witfaam  Saftngs*  418,  n.  (a).    &  C.  1  A.  &  E.  323,  n.  (a). 

Bank.  1  A.  &  E.  321,  325.    S.  O.  3  N.  &  ((f)  AmU,  p.  16.  R.  v.  Northwich  SftTiagi' 

M.  416.     R.  e.  Cheadle  Savings'  Bank,  1  Bank,  I  P.  &  D.  477.    S.  C.  9  A.  &  E. 

A.  &  E.  323,  n.  (a).     &  C.  3  N.  &  M.  418,  729.    See  th. /nmI.  "  4pp&a<ioii.** 

n.  (a).     R.  0.  Mildenhall  Savings*  Bank,  6  (e)  AnU,  p.  27,  28.    S^pni,  1  A.  &  E. 

A.  &  E.  952.    8.  C.  2  N.  &  P.  278.    R.  0.  323,  n.  (a).    8.  C.  3  N.  &  M.  418,  n.  (a) ; 

Northwich  Savhigs*  Bank,  9  A.  &  Ei  729.  *9  A.  &  E.  729.   S.  C,  1  P.  &  D.  477.    See 

8.  C  1  P.  &  D.  477.    But  see  stat  4  &  5  pnt,  tit  **  AppHcatUm:' 

Wm.  4,  c.   40,  amending  stat  10  Geo.  4,  (/)  R.  e.  Cheadle  SaTings*  Bank,  1  A.  & 

c.  56,  as  to  Savings'  Banks.  £.  323,  n.  (a),     a  C.  3  N.  &  H.  418,  n. 

(c)  Ami€,  p.  18—25.     R.  e.  BfildenhalL  (a).    See  wpra,  n.  (eX  6  A.  &  E.  956. 

SaTings'  Bank,  2  N.  &  P.  278.    8.  C.  6  A.  8.  C.  2  N.  ft  P.  278,*and  1  A.  &  E.  321. 

&E.  952;  also R.  p.  Witham  Savings*  Bank,  &  C.3  N.  &  BL  416. 

3  N.  &  Bl  416.    8.  C.  1  A.  &  E.  321,  and  (^)  See  anU,  p.  27,  28.    R.  p.  Withaai 
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Scavbnosr].  The  writ  lies  for  the  office  of  scavenger  when  appointed 
by  act  of  Parliament,  and  thereby  made  a  public  office  (A). 

].     Appoinimenif  DuHes^  S^cJ] — It  has  been  held,  that  the  writ  lies 

to  command  an  appointment  of  scavengers.  The  report  of  the  case  is  thus, 
"  the  Court  was  moved  for  the  parishioners  and  officers  of  the  parish  of 
ClerkenweH,  to  make  scavengers,  that  are  elected  in  that  parish,  serve  the 
office."  .  Rolle,  C.  J.,  answered,  '*  It  is  marvel  that  the  city  of  London  do  not 
look  to  this,  for  they  have  power  by  their  bye-laws  to  make  men  serve  such 
offices.  Yet  take  a  mandamus  for  them  to  be  brought  hither  to  shew  cause 
why  they  will  not  execute  the  office"  (t). 

].   Admisiiony  Swearing  in. — The  writ  lies  also  to  admit  a  scavenger 

to  his  office  {j)y  and  also  to  swear  him  to  the  duties  of  his  office  {k), 

ScHOLA&SHip].     See  titles  College  {Scholarship) ; '  University  {Scholar). 

School].    This  subject  is  arranged  as  foQoWs : — 
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"]'     Schoolmaster. — It  is  now  clearly  established  that  a  mandamus 

will  be  granted,  at  the  instance  of  a  schoolmaster  of  a  grammar  or  other 
public  school,  because  the  office  is  of  a  public  nature,  and  has  temporal  and 
certain  rights  annexed  to  it,  for  which  there  exists  no  other  specific  legal 
remedy  (l).    This  doctrine  was  formerly  doubted,  and  a  mandamus  for  such 

Patrick,    1    Keb.   834.     See  tit.  ''Office'* 
(  Swearing  in). 

(0  Ante.  p.  12.  R.  e.  Canterbury  (Arch- 
bishop),  8  East,  217;  218.  R.  o.  Morpeth 
(Bailiffs),  Stra.  68.  See  Cox's  case,  1  P. 
Wms.  29.  R.  V.  Af^leford,  2  Keb.  862. 
R.  V.  Dr.  Bland,  7  Mod.  356,  citing  Stamp's 
case,  Ray.  12.  a  C.  1  Sid.  40.  &  C.  1 
Keb.  5,  agreed  in  Hurst's  case,  1  Le? .  76. 
S.  C.  1  Keb.  354.  R.  #.  Rushwortb,  KeL 
287.  Middleton*s  case,  1  Sid.  169.  &  C. 
1  Keb.  631.  R.  e.  Canterbory  (Archbp.), 
15  East,  132.  R.  e.  Litchfield,  &c.  (Ep.), 
Stra.  1023.  S.  C.  7  Mod.  217.  8.  C.  2 
Ban.  365,  428.  Withnell  o.  Gartham,  6  T.  * 
R.  388,  390.  Bac.  Abr.  tit.  "  Man,**  C. 
See  tits.  '*ColUge"  (Magter),  "DiuenitnT 
( Minister), **  Leetureehip"  ** Office** ( Fk&fie), 
(Fees,  Enuflnmentit  f^.) 


Sayings*  Bank,  1  A«  &  £.  321.  See  poet, 
tit  **  jipplieatian." 

(h)  See  ^t.**  Jet  of  ParHamaU,** "  Ckureh- 
warden,*'  See  He's  case,  1  Vent  143.  Com. 
Dig.  tit.  "Man.*  (A.),  also  cited  in  the  Case 
of  Parish  Issnes,  Comb.  257.  See  stats.  2 
Wm*  Sic  M.,  sL  2,  c  8,  3  Wm.  &  M.,  c.  12, 
8  &  9  Wm.  3,  c.  37,  6  Geo.  1,  c.  6, 18  Geo. 
2,  c  33,  ss.  2,  3. 

(t)  Anon.,  Mich.  1652;  Sty.  346,  cited 
in  Patrick'^  case,  Raym.  Ill,  nom.  The  case 
of  the  Inhabitants  of  Clerken  well,  M.  1652. 

O')  See  R.  9.  Barker,  Burr.  1267,  1268, 
per  Wilmot,  J.,  ;.a1ao  R.9.  Evans,  1  Show. 
282.  City  Works*  case,  2  Sid.  1 12.  R.  v. 
Morpeth  (Bailifb),  Stra.  59,  H.  4  Geo.  1.  R. 
9.  London  (Mayor),  2  T.  R.  181.  See  tit 
*' Office"  (Admieeion). 

{k)  Hub.  270,  M.   1652,  cited  in  R.  e. 


*:^i 
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an  officer  has  been  refused  (m).  The  office  of  schoolmaster  has  been  often 
stated  to  be  the  lowest  for  which  the  writ  of  mandamus  will  be  granted  (n). 

},  License. — The  writ  lies  to  command  the  licensing  of  a  school- 
master, duly  entitled  to  such  license.  But  it  is  a  good  return,  if  the 
candidate  be  in  holy  orders,  that  a  reasonable  time  has  not  been  allowed, 
wherein  to  inquire  into  the  propriety  of  licensing  (o).  So  it  is  a  good 
return  to  such  a  writ,  that  the  ordinary  has  suspended  granting  his  litense, 
until  the  party  would  submit  himself  to  be  examined  '*  touching  his 
sufficiency  in  learning"  (p),  or  as  to  his  morality  and  religion. 

].    Admission, — So  the  writ  lies  to  command  the  due  and  proper 

admission  of  one  appointed  schoolmaster,  to  the  duties  of  his  office  (jq). 

"].    Restoration. — The  writ  will  also  be  granted  to  restore  such  a 

schoolmaster,  if  improperly  removed  from  his  office  (r) ;  or  from  the  master- 
ship of  a  free  school  («),  but  not  if  the  governors  have  a  discretionary  power 
of  amotion  (f). 

].     Teacher;  ZtceiMtf.— ^The  writ  also  lies  to  command  the  granting 

of  a  license  to  teach  in  a  grammar,  or  other  public  school  (ti).  But  it  is  a 
good  return  to  such  a  writ,  that  the  license  is  suspended,  until  a  submission 
to  examination  ''  touching  his  sufficiency  in  learning-'*  (v), 

].     Admission. — So  the  writ  lies  to  command  the  admission  of  a 

teacher  to  his  office,  on  a  suggestion  of  his  due  election,  and  of  the  demand 
and  refusal  (w). 

"] .    Vndermaster ;  License, — So  the  writ  lies  to  command  the  granting 

of  a  license  to  the  undermaster  of  a  public  school  (x). 


(m)  The  Protector  v.  Craford,  Sty.  457. 
And  see  R.  o.  Patrick,  1  Keb.  835.  R.  e. 
Kingscleere  (Churchwardens),  2  Ley.  18. 
Com.  Dig.  tit  *•  Man,"  (A.) 

(»)  1  Keb.  354,  and  I  Keb.  631,  tupra. 
See  tits.  "GmuloUe,'*  "Sexttm." 

(o)  Ante,  p.  27,  28.  R.  v.  Morpeth 
(Bailifis),  T.  3  Geo.  I.  Stra.  58,  cited  in 
R.  o.  I^ndon  (Ep.),  I  Wils.  13.  S.  C. 
Stra.  1192.  R.  v.  Litchfield  (Ep.),  Stra. 
1023.  S.  C.  2  Bam.  365,  428.  S.  C.  Andr. 
367.  S.  C.2  Kely.  287.  See  tiU.  «'AfaAflp,** 
**  Leeinreship**  (Lieeme),  '*  iMmue,**  and 
inJra,"Teackgr,** 

(p)  R.  e.  York/Archbp.).  6  T.  R.  490. 
R.  e.  Canterbury  (Archbp.),  16  l^t,  132. 

(q)  R.  V,  Barker,  But.  1268.  See  tits. 
•*Go%e"(Ara«ter,  AdmiMwm),  •'DistenUrB** 
{MmiaUr,  AdnuMtion),  **Offiei*  (Admiuiam). 
'  ,  {r)  AnUtp.  12.  Parkinson's  case.  Comb. 
144.  R.  0.  Patrick,  1  Keb.  610.  R  e. 
Lichfield  (Ep.),  Stra.  1023.  8.  C.  7  Mod. 
217.  S.  C.  2  Bam.  365,  428.  R.  v.  Rush- 
worth,  W.  Kel.  287,  citing  1  Sid.  169.     R. 


0.  Darlington  School,  12  L.  J.,  N.  S.  124, 
Q.  B.  S.  C.  6  Q.  B.  682.  8.  C.  14L.  J., 
N.  S.  67,  Q.  B.  where  see  form  of  return,  &e, 
R.  0.  Morpeth  (Bailiffs),  Stra.  58.  Seettts. 
**  CoUegB*'  (  Afoffer,  RettoraHon),  "Ditwtnten," 
"  Office**  (ReeimraHon). 

(«>  Hennitage*a  case.  Comb.  210.  Har. 
court  0.  Fox,  Comb.  213.  Northampton's 
case,  Lofit,  549.   See  tit. ''CbOi^.** 

(t)  Ante,  p.  12—15 ;  Comb.  210,  nq^m. 
See  tit.  "  Office**  (  RettonUum). 

(«)  R.  0.  York  (Archbp.),  6  T.  R.  490. 
R.  0.  Kendall,  1  Q.  R  376.  &  C.  4  P.  & 
D.  602.  R.  0.  Canterbury  (Archbp.),  15 
East,  132.  See  tits.  '<  Leetnrethip"  (Lieenm)f 
and  tt^fra,  **Sekoobnaiier**  (Licenrn). 

(0)  6  T.  R.  490,  npra,  n.  (p). 

(v)  Ante,  p.  12.  R.  0.  Barker,  1  W. 
Blac.  299,  361.  S.  C.  Burr.  1265.  See 
eypra,  *<  Sehoohuuter,**  andpotf,  tit  "AppU' 
caHon"  (Demtmd  and  Refueal)- 

(«)  R.  0.  Rushworth,  W.  KeL  287.  See 
fitpra,  **  SekootmoMUr*  (jLmmim),  " Thodbar" 
(Xiteense),  and  tit.  '*i>ctertiik^''  (Lictmt). 
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].     ResUmUkm. — So  the  writ  lies  to  command  restoration  to  soch  an 

office  {y\  on  illegal  deprivation. 

].     Usher, — The  writ  will  not  be  granted  where  the  place  is  one  of 

mere  service,  as  usher  of  a  private  school  {z) ;  bat  for  the  usher  of  a  grammar 
or  other  public  school,  it  will  lie,  although  he  be  not  a  sworn  officer,  if  the 
office  have  certain  and  temporal  rights  annexed  to  it  (a). 

— t-].  License. — The  writ  lies  to  command  the  granting  of  a  license  to 
one  duly  elected  usher  of  a  free  grammar  school  (6).  But  the  party  who 
licenses  may  take  a  reasonable  time  to  inquire  as  to  the  character  of  the 
party  asking  the  license  (c),  and  may,  therefore,  return  that  he  is  inquiring 
into  the  truth  of  an  accusation,  on  a  caveat  (</). 

].    .    Restoration. — The  writ  will  also  be  granted  to  command 

restoration  to  the  office  of  usher  (e),  but  not  if  there  be  visitors,  and  they 
have  amoved  him  (/*);  or  where  he  is  appointed  durante  bene  plaeiio 
merely  (g). 


Schoolmaster]. 
University. 


See  titles  CoUege  (Master);  School  {Schoolmaster); 


ScBiVENEBs'  Company].  Admission;  Swearing  in, — The  writ  lies  to 
command  the  Scriveners'  Company  to  admit  and  swear  in  one  duly  entitled 
to  its  freedom,  in  order  that  he  may  become  and  practise  as  a  notary  (A). 


(  y)  jtnte,  p.  12.  R.  v,  Morpeth  (Bailift), 
T.  3  Geo.  1,  Stra.  58.  Com.  Dig.  tit.  "ilftm.** 
(A.)  See  tit  **Offietr  {Restoration),  and 
««pfo,  **  Sehoobmuter^  {Rettoration}. 

(z)  Ante,  p.  12.  R.  v.  Raines,  3  Salk. 
233,  n.  Pollice*8  case,  cited  in  2  Barn. 
385.  See  npra,  "  SdioobnoMter"  and  tit. 
** Office"  (PMic). 

(a)  Ante,  p.  12.  Per  Glyn,  C.  J.,  in 
City  Works'  case,  2  Sid.  1 12.  Stamp's  case, 
1  Sid.  40.  S.  C.  Raym.  12.  Middleton's 
case,  1  Sid.  169.  The  Protector  v.  Craford, 
Sty.  457.  R.  o.  Morpeth  (Bailiffs),  Stra. 
69.  Com.  Dig.  tit  "  Afon."  (A.)  Bac 
Abr.  tit  "Man:*  C.  See  tits.  '*Leetvreihip,'* 
»  Office  {Swom  Officer). 

(6)  R.  V.  Litchfield  (£p.),  7  Mod.  217. 
S.  C.  Kel.  287.  S.  C.  Stra.  1023.  S.  C.  2 
Bam.  365, 428.  aC.  Andr.367.  S.C.Com. 
448.  R.  V.  Cory,  3  Keb.  855.  S.  C.  2 
Lev.  222.  And  see  1  Vent  41.  Tatler  v. 
Reynolds,  M.  10  Wm.  3,  cited  in  2  Bam. 
365.  In  R.  »..  WallU.  T.  12  Geo.  1,  Par- 
ker, C.  J.,  and  Powis  and  Eyre,  JJ.,  held  it 
would  lie ;  Pratt  contra :  and  the  Court  said 
there  were  several  authorities  in  Styles,  since 
that  case,  that  a  mandamus  would  lie  as 


above,  and  said  that  of  late  mandamuses  had 
been  carried  much  further  than  formerly. 
See  tit  ** LeetureMp"  (License).  See  ti^mi, 
** Schoolmaster"  {License),  "Teacher"  {Li- 
cense),  "Under  Master'*  (License). 

(e)  7  Mod.  217,  supra.  S.  C.  Stra.  1023. 
Com.  Dig.  tit  "  Man:*  D.  3.  Snpra, 
*'  Schoobnaster**  (License),  p.  254. 

(d)  Supra,  p.  254,  n.  (o). 

(e)  Ante,  p.  12.  R.  v.  Patrick,  1  Keb. 
610.  S.  C.  Raym.  111.  R.  v.  Rushworth, 
Kel.  287,  citing  1  Sid.  169.  See  tit  "Office" 
( Restoration),  and  supra,  "  Schoolmaster** 
(Restoration), "  Under  Master**  (Restoration). 

(f)  R.  V.  St.  Catherine  Hall,  4  T.  R. 
235.  And  see  Dr.  Witherington*s  case,  1 
Keb.  2.  50,  &c.  S.  C.  1  Lev.  23.  S.  C.  Sid. 
71.     See  tits.  "  College**  (  FisUor), "  Visitor:* 

(if)  Ante,  p.  12.  The  Protector  v.  Cra- 
ford, Sty.  457.  Stamp's  case,  1  Keb.  5. 
S.  C.  Raym.  12.  Bagg*s  case,  U  Rep.  93  b. 
Coveney 's  case.  Dyer,  209.  See  tits. "  Office** 
(Freehold),  "Recorder"*  (Restoration). 

(h)  i#M<e,p.l2.  R.«.  Scriveners*  (SodetyX 
I  G.  &  D.  641.  Scriveners*  Company  9.  R., 
3  G.  &  D.  272.  S.  C.  3  Q.  B.  939.  6  &  7 
Vict.   c.  90,  as  to  notaries  public.    R.  v. 
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Seal  Affdcinq].  See  titles  Administration  (when  granted) ;  College  ; 
Corporation  {^Municipal)  \  Hospital;  Recorder  {Election)  \  University  (High 
Steward). 

Secondary  of  Clerk  of  the  Crown].  Swearing  in, — The  writ  has 
been  granted  to  command  a  swearing  in  to  the  office  of  Secondary  of  the 
Clerk  of  the  Crown  («).  • 

Second  Curate].  See  titles  Curate,  p.  113,  n.(g);  Office  (hnown  to 
the  Law)y  p.  175,  n.  (g), 

Secebtari:  of  the  Court  of  Marches].    See  title  Marches. 

Serjeant].  The  writ  lies  for  the  office  of  seijeant  of  a  manicipal  cor- 
poration (j). 

Serjeant  of  the  Mace]  .  Swearing  in, — The  writ  lies  not  in  general  to 
swear  in  a  (serviens  ad  clavam),  Serjeant  of  the  mace  to  his  office,  because 
usnally  he  is  but  an  officer  dative  and  removable  at  the  pleasure  of  the 
mayor,  like  the  clerk  of  the  waterworks  in  London  (k), 

],    Restoration, — But  afterwards  the  Court  commanded  the  mayor 

of  Bodmin  to  restore  the  serjeant-at-mace,  upon  a  suggestion  that  it  was  an 
office  for  life,  and  not  a  mere  voluntary  employment  (/)• 

].     Delivery  of  Mace,  S^c, — If  on  the  discharge  of  a  seijeant  of  mace 

he  refuse  to  deliver  up  the  mace  to  his  successors,  yet  a  mandamus  has  been 
refused  to  compel  him  so  to  do  (ni). 

Severn,  Water  Bahjff  of].  Restorafion. — The  writ  has  been  denied 
to  command  the  restoration  of  the  water  bailiff  of  the  river  Severn  to  his  office, 
although  a  patent  officer ;  Holt,  C.  J.,  when  refusing  the  writ,  said,  <Uhat  he 
was  not  for  granting  a  mandamus  where  an  assize  lieth"  (n),  but  it  is  appre- 

Scriyenere*  Company,  10  B.  &  C.  611.  S.  C.  Keb.  134,  which  was  as  to  the  seijeant  of 

5  M.  &  R.  543.  In  re  Taylor,  5  B.  &  A.  StafibrtL  R.  e.  Dartmoath  (Mayor),  3  SalL 
538.  See  tits.  "Om^Nmy."  -  FhuuMwe,"  229.  Bac  Abr.tit.  «<Afaii.'*  (D.)  ;  2  Roll. 
*<  FrtedomT  (  Company,  Swearing  in),  "  Free-  Ahr.  tit  •*  ReeOtytum/*  pL  7. 

MUM,**  •*  Office"  (jidmiation.  Swearing  in).  {I)  Ante,  p.  175.    R.  o.  Barnard,  2  Keb. 

(i)  Ante,  p.  12 ;  cited  in  Townsend's  case,  402,  but  Twisden,  J.,  doubted,  beeanse  he 

1  Keb.  458.  See  tit.  **  Office**  ( Swearing  in).  was  no  officer  of  goremment,  but  like  the 

O')  3  Roll.  Abr.  456,  L  20,  32.  Com.  Dig.  clerk  of  the  Waterworks  in  London.    Anon., 

tit   "Man."  (A).    See   tits.   ^'Corporation  Comb.  287;  3  Salk.  229,  2,  where  see  a 

Mttnicipal,'*  •'Office,"  "Seijeant  of  Mnce.'*  return.    Qe%  ^tB.  "  Corporation"  (Municipal), 

As  to  the  election  of  seijeant,  see  stat  "  Office,"  **  Swordbearer." 

6  &  7  Vict.  c.  89,  App.,  the  requisitions  of  (m)  R.  v.  Todd,  2  Jur.  565.  See  tit 
which  should  be  followed.     This  statute  has  **  Insignia." 

not  been  extended  to  Ireland.  See  stat.  19  («)  Ante,  p.  5,  n.  (h),  19,  20,  n.  (q). 
Geo.  2,  c.  12  (L),  App.  River  Severn's  case.  Comb.  347.    See  tit 

(A)  AnU,  p.  175,  176.    R.  e.  Winter,  2      "Office"  (PlibKc). 
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bended  that  at  this  day,  the  remedy  by  assize  having  fallen  entirely  into 
desaetude,  it  would  in  such  case  be  granted  (o). 

Sewers].  Expendiioty  Exemption, — The  writ  has  been  granted  to 
exempt  the  archdeacon  of  Rochester  from  being  expenditor  to  commissioners 
of  sewers,  it  being  a  secular  office  and  inferior  to  his  degree  (/»). 

].     As  to  sewers  see  title  Drainage. 

Sexton].  The  writ  of  mandamus  does  not  lie  for  a  place  of  mere  service 
or  employment,  but  for  an  office  as  that  of  sexton  it  does  lie  {q) ;  although  the 
writ  has  been  granted  for  this  office  ever  since  the  time  of  Lord  Holt  (r),  yet 
it  has  often  been  confessed  to  be  the  lowest  in  the  scale  of  offices  for  which 
the  writ  can  be  awarded  (/), 

This  subject  is  arranged  as  follows : — 

SsxToir. 
Election 
Admission 

"].  Election, — The  writ  lies  to  command  the  minister  and  church- 
wardens of  a  parish  to  convene  a  meeting  within  the  parish,  for  the  purpose 
of  electing  a  proper  person  to  fill  the  office  of  sexton  (t), 

].  Admission, — After  the  election  of  a  sexton,  the  writ  lies  to  com- 
mand his  admission  to  his  office  (u), 

].     Swearing  in, — The  writ  lies  to  swear  him  into  his  office  (v), 

].     Restoration, — The  writ  lies  also  to  command  churchwardens,  &c. 

to  restore  to  the  office  of  parish  sexton  on  unjust  deprivation,  it  being  a 
freehold,  and  the  duty  of  the  officer  being  to  take  care  of  the  church.  It  was 
not  until  after  time  taken  by  the  Court  to  consider  whether  any  precedents 
would  warrant  the  writ  in  such  a  case,  that  it  was  granted ;  it  was  much  doubted 
at  first,  as  it  was  contended,  that  a  sexton  was  rather  a  servant,  than  an 


Sextoh — Swearing  in 

-257 

257 

Restoration     - 

-  257 

257 

Returns 

-  258 

(o)  See  «i»es,  p.  6.  n.  (A),  and  tit. "  Office,'* 
{p)  Dr.  Lee  or  Warner's  case,  2  Keb. 
693,  citing  2  Lost  3.     See  tits.  "  Drautage;* 
**EsjfaidUor,*'**  Office," 

(q)  AnU,p.  12.  R.  v.  Raines,  3  Salk. 
233,  13,  also  cited  in  R.  v,  Canterbury 
(Archbisbop),  8  East,  218.  Vide  Bum's 
Eccl.  Law,  319,  tit  "  Sexiom."  Isle's  case, 
Ray.  211.  S.0. 1  Vent  143.  S.  C.  Id.  163. 
8.  C.  2  Le?.  18.  S.  C.  March.  101,  cited  in 
R.  V.  Dr.  Bland,  7  Mod.  356.  See  also 
Olive  V,  Ingram,  7  Mod.  267.  S.  C.  Stra. 
1114,  where  the  law  as  to  sextons  is  fully 
discussed.  R.  v.  Morpeth  (Bailifib),  Stra. 
58.  R.  9.  Stoke  Damerel  (Minister),  1  N. 
&  P.  56.  S.  C.  5  A.  &  £.  584.  See  Uts. 
** Officer  ''Schoolmaster,'' anHy  p.  254,  n.  («). 


(r)  R.  e.  London  (Aldermen),  2  Bam. 
39&    NatBrey.218. 

(s)  R.  e.  Apleford,  2  Keb.  862.  See  tits. 
**CoHttable,"  ''Office''  {MiniUenal,  It^erior), 
**  School"  iSchoolmasUr). 

(t)  R.  «.  Stoke  Damerel,  1  N.  &  P.  56. 
S.  C.  5  A.  &  E.  584.  a  C.  2  H.  &  W. 
346,  cited  in  R.  v.  Birmingham  (Rector),  7 
A.  &  E.  257.  See  tiU.  "Chmrchwarde»:* 
"Office''  (Election),  ** Parish." 

(«)  Cited  in  R.  v.  Barker,  Burr.  1267. 
Nightingale  v.  Marshall,  3  D.  &  R.  549. 
See  tit  *•  Office"  {Admietion), 

(v)  March.  101 ;  2  Roll.  Abr.  234. 1.  35. 
Com.  Dig.  tit  "Afa«.'»'(A.)  Anon.,  7  Mod. 
118.  See  tito.  "  Oaihs,"  •*  Office"  (  Swearing 
in),  and  ante,  p.  12. 
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officer  who  has  a  freehold  in  his  office  (tr).  The  older  cases  shew  that  on  the 
application  for  the  writ,  there  was  usually  produced  to  the  Court  a  certificate 
from  the  minister  and  some  of  the  inhabitants  of  the  parish,  of  the  existence 
of  a  custom  to  choose  a  sexton,  whose  appointment  was  for  life,  and  of  thf 
fees  attached  to  the  office,  as  that  he  should  have  two  pence  per  year  of  every 
house  within  the  parish.  But  such  certificate  is  now  dispensed  with  (dr),  it 
having  been  settled  that  if  it  appear,  that  the  office  is  elective,  and  has 
certain  customary  perquisites  of  freehold,  as  in  some  cathedrals,  the  writ 
will  be  granted,  but  otherwise  not  (^).  Thus,  if  the  sexton  by  virtue  of  bis 
office  gather  all  the  toll,  he  will  be  restored,  but  not  so  where  he  is  a  mere 
servant,  or  there  is  no  suggestion  of  any  of  the  above  special  facts,  for  in  the 
latter  case  the  Court  will  consider  it  to  be  a  place  at  will  merely  {z), 

.     RetufTU. — A  return  to  a  mandamus  to  restore  to  the  office  of 

sexton,  alleged  that  the  prosecutor  was  not  duly  elected  and  sworn  sexton 
according  to  the  ancient  custom  of  the  parish,  and  secondly,  that  there  was 
a  custom  for  the  inhabitants,  &c.,  to  elect  and  remove  at  pleasure,  and  that 
the  prosecutor  was  so  removed  pursuant  to  such  custom ;  which  returns 
Were  held  good,  and  not  inconsistent  (a). 

Shares].    See  title  Company  {Sharei,  Calls). 

Sheriff].  Swearing  in, — The  writ  lies  to  swear  in  a  sheriff  to  his 
office  (b). 

.     Duties^  S^c, — A  performance  of  all  those  legal  duties  of  a  sheriff, 

for  the  neglect  of  which  there  is  no  specific  legal  remedy,  may  be  commanded 
by  mandamus  (c). 

].    Delivery  of  Rollsj  Sfc, — The  writ  also  lies  to  command  the  ex- 

sberiffs  to  deliver  over  all  official  rolls,  &c.,  to  the  new  ones  {d), 

(w)  Ante,  p.  12.     Isle's  case,  Raym.  211 ;       56.   S.  C.  5  A.  &  E.  584.  S.  C.  2  H.  &  W. 

1  Vent  1 43,  (cited  and  approved  in  2  T.  R.       346.    See  tit.  "  Ofiee^  (Feu,  ^) 

183,  n.   (6)),   153.'    S.  C.   2    Keb.   802.  (z)  Supra,  n.  (6);  and  see  R.  v.  Raines, 

S.  C.  cited  in  Olive  e.  Ingram,  7  Mod.  267,  3   Salk.  233,  13, 15.     See  titi.  ''Gmtrdkuu 

H.  32,  H.  6,  31.     Sexton  may  be  a  parson,  of  Poor**  (  Clerk),  "Office:* 

2  Keb.  807,  820,  8.  C.  S.  C.  2  Lev.  18.  (a)  R.  v.  Taunton  (Churdiwardena), 
nam,  R.  v,  Kingscleere  (Churchwardens).  Cowp.  413.  Com.  Dig.  tit  «  Man.'*  D.  3. 
Isle*!  case,  cited  in  R.  v.  Rushwortb,  Kel  Seepoit,  tit  **  Return.- 

287,  and  in  R.  v.  Blooer,  Bnrr.  1044.   Com.  (6)  Ante,  p.   12.     Papilion*k  case,  Skin. 

Dig.  tit  "  Man.**  (A.)    See  R.  e.  Sir  RicK  64,  where  see  as  to  how  the  writ  shoald  be 

Raines,  3  Salk.  233,  13,  15.    R.  e.  Taunton  directed.    R.  e.  Woodrow,  2  T.  R.  733. 

(Churchwardens),    1    Cowp.    413.    Anon.,  And  see  Scarborough's  case,  Stra.  1180; 

Freem.  21.     R.  o.  London  (Mayor),  2  T.  Trem.  PI.  Cor.  462,  where  see  form  of  writ 

R.  182,  n.  (6).     Bac.  Abr.  tit  "  Man.**  C.  See  tit  **Offiee**  (Swearing  m). 
See  tit  "Office**  (ReHoration).  (e)  See  tits.  " Compen$atunr  (Aue$ting), 

(x)  R.  V.  Kingscleere  (Churchwardens),  " Office**  (Duties,  tre.) 
2  Lev.  19.     See  lit  **  Custom.**  (d)  Sheriff  of  Nottingham*^  case,  12  Car. 

(y)  Isle's  case,  2  K*eb.  807,  per  Hales,  2,  B.  R.    Hurst's  case,  1  Keb.  387.   See  tits. 

C.  J.,  the  whole  Court  agreeing.     Sec  also  "  Boohs,**  "Company,^  ** Corporation"  (Mnm- 

R.  V.  Stoke  Damerel  (Minister),  1  N.  &  P.  cipal),  "County,**  "Records." 
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].     Compensation.    As  to  compensation  for  loss  of  fees,  see  title 

Compensctdon  (Sfteriff). 

].     Sheriff's*  Court.— As  to  Sheriffs'  Court,  see  titles  Courts  Inferior 

(Sheriffs'  Court);  Sheriffs'  Court. 

Shxbiffs'  Court].     See  title  Courts  Inferior  {Sheriff's  Court). 

Sheriffs'  Court  London,  Judos  op].  Swearing  in. — The  writ  has 
been  granted  to  command  the  swearing  in  of  the  Judge  of  the  Sheriffs'  Court 
London,  the  election  and  nomination  of  whom  is  in  the  common  council,  and 
not  in  the  lord  mayor  or  sherifis  (e). 

Ship.]  Re^tratUm. — The  writ  lies  on  a  proper  case  to  command  the 
registry  of  vessels  as  British  vessels  (/). 

].     Certificate  of  Registration. — The  writ  will  also  be  granted  to 

command  the  due  granting  of  a  certificate  of  the  registry  of  a  trans- 
fer of  a  ship,  pursuant  to  stat.  34  Geo.  3,  c.  68  (^),  if  all  proper  parties 
have  joined  in  the  transfer  thereof  (A),  and  the  ship  should  of  right  be 
registered  (t). 

Sidbsmen].  Election.— The  writ  lies  to  command  a  notice  to  be  given  to 
bold  a  meeting  for  the  purpose  of  electing  sidesmen  (j),  for  the  year 
ensuing  (A). 

].     Su)earing  in. — The  writ  lies  also  to  command  the  swearing-in  of 

a  sidesman  (t) 

.     Rule. — It  is  submitted  that  the  rule  is  absolute  in  the  first 

instance,  in  analogy  with  the  practice  as  to  churchwardens  (m). 

Sister].     See  titles  Hospital  {Sister^  Restoration);  Office;  Visitor. 


(e)  AmU,  p.  12.     Thompson  v.  Goodfel-  see  Burn's  Eccl.  Law,  tit  "Churchwarden." 

low,  2  Show.  173,  citing  Proctor  o.  Philip,  Aadaee  tits.  •'  Office,**  "Pariah"*  (Meeting). 

Hardr.   311,    327.       See    tits.    "Bristol,"  («)  R.f;.  St  Junes,  Westminster  (Chorch- 

••  Courte  Inferior^*  (  Sheriffs*  Court),  "  Office**  wardens),  6  A.  &  E.  391 ,  also  cited  in  Camp- 

iSwearing  in),  "Sheriff**  OmrtT  bell   v.  Maund,  6  A.  &  £.  876.    See  tits. 

(/)  R.  v.  Amaud,  16  L.  J.,  N.  S.  60,  "Churchwarden**  {Election),  "Office**  (EJee- 

Q.  B.,  where  see  form  of  writ  and  retom.  tien),  **  Overaeert.** 

See    tits.  "Cuetonu,**    "Office**  {En/brcing  (I)  R.  v.  Middlesex  (Archdeacon),  3  A. 

Duty,  ^),  "Bepieters  of  Middkeex,**  &  E.  615.    a  C.  5  N.  &  M.  496.    Ex  parte 

ip)  R.  V.  Costoms  (Collector),  2  M.  &  S.  Duffield,  3  A.  &  E.  617.   See  tits.  "Church* 

223.     R.  «.  The  Customs  (Collector),  1  M.  warden**  (Swearing  in),  ".Office**  (Swearing 

A  S.   261.    See  tits.  "Act  of  P^Hament*  in),  "Overteer§:* 

iCert^ieate\"Cuetome:*  (m)  Ex  parU  Winfield.  3  A.  &  E.  614. 

(h)  Ante,  p.  27, 28;  2  M.  &  S.  223,  supra.  Ex  parte  Duffield,  3  A.  &  E.  618.     S.  C.  6 

<«)  I  M.  &  &261,  eupra,  n.  (g),  N.   &   M.  865.     See  tits.  "Churchwarden** 

(j)  For  the  nature  of  this  office,  and  for  (Swearing  in.  Rule),  ^'Office**  (Swearing  in, 

the  origin  of  the  term  Sidesmen  or  Sgnodsmen,  RnU).    See  post,  tit  "Rule:* 

8  2 
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Skinners'  Company,  Assistant  op].     The  vrit  has  been  granted  for  the 
assistant  of  company  as  the  Skinners'  Company  (n). 

SoDTHWAHK,  BoROUOH  CouRT  op].  See  titles  Attorney;  CorporaHon 
Municipal  {Duties) ;  Courts  Inferior  (  Southwark). 

Spiritual  Court].  See  titles  Courts  Inferior  {Spiritual  Courts) ;  Courts 
Superior;  Office;  Proctor;  Registrar. 

Staix].  See  titles  Bishop ;  Canon;  Cathedral  Stall;  Dean;  Preben- 
dary. 

Stannaries  Court].  See  titles  Courts  Inferior  {Ste^naries  Courts 
Hearing). 

Statute  Duty].     See  title  Highway  (  Statute  Duty). 

Steward].  Restoration.— The  writ  has  been  granted  to  restore  to  the 
office  of  steward  of  a  city  corporation  {o)  or  Court  {p). 

.    High,  Swearing  in. — The  writ  lies  to  command  the  swearing  in  of 

a  high  steward,  for  he  is  a  public  officer  {q). 

Steward  op  Court  Baron].     See  title  Manor  {Baron  Steward). 

Steward  op  Copyhold  Court].    See  title  Manor  {Copyhold  Court). 

Si'EWARD  OP  Court  Lebt].     See  title  Manor  {Leet  Steward). 

Stipendiary  Curate].     See  titles  Curate  {Stipendiary)-,  Salary. 

Stratpord-upon-Avon,  Steward  op].  Restoration. — The  writ  does  not 
lie  to  restore  the  steward  of  Stratford-upon-Avon,  it  being  but  an  office 
durante  bene  placito  (r). 

Surgeon].     See  titles  Hospital  {Surgeon);  Office  {Public). 
Surgeons'  Company].     See  titles  Apprentice;  Freedom ;  Hospital. 

(n)  R.  V.  Oxenden.  1  Show.  219.    See  1652.   Sty.  366;   Com.    Dig.  tit.  "Mw." 

tits.  '*  Company,'*  '' FnmchUer  **  FreedonT  (A.);  alio  dted  in  The  Ptotector©.  Crawford, 

(CbmpQ«y).-Oi^c«."  Sty.  468.     See  tits.  "GAAeifar,- «0#ct.- 

(o)  R.  V.  iaalte,   I   Keb.  20.     See  tits.  *'UnivenUif'*  {Hiffh  Steward). 

**Coleh€iierr  **  Reading**  (Steward),  ««  Strain  (r)  Dighton  r.  Strmtford  (Corp.).  I  SkL 

ford-upoH-Awm**  (Steward).  461.     See  tits.  "Cbfc*«l«r"  (High  Steward 

(  p)  See  tits.  ''Bristol,**  "Manot^  (  Steward  of),  "  Office'*  (  Freekeid),  «  Baadinsr  ( Strn- 

of  Leet),  "  Office**  ( PubHe).  ard),  "Steward,"  "  liwn  CMT  (ReUmatkm, 

(9)  See  eupra,  n.   (o),  (p).     Anon.,  M.  Aehunif %  and  a»te,  p.  12. 
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SuBVBTOBS  OF  HiOHWATs].     Scc  title  Highways  {Surveyor). 

SuKYSTOB  OF  Nbw  Riveb].     See  tide  New  Ewer  JFtUer  {Surveyor). 

Swobdbbabeb].  Restoration. — The  writ  lies  to  restore  to  the  office  of 
swordbearer  of  a  manicipal  coiporation  {s). 

Taxation  of  Costs].  See  titles  CompensaHon  {  Costs) ;  Costs;  Mandamus 
{Costs). 

Tsacheb].    See  titles  College;  School  (Teacher) ;  UnhersUy. 

Thaicbs  Coobt  of  Conseevancy].  See  title  Courts  Inferior  {Thames 
Conservancy). 

Tithe].  Modus. — The  Coort  will  grant  the  writ  to  commandy  the  pro- 
secution of  an  ioqairj  as  to  the  existence  of  a  modus,  under  an  inclosnre 

BCt{t). 

But  where  a  tithe  commissioner,  during  the  pendency  of  a  suit  for  the 
recovery  of  tithes,  had  proceeded  to  inquire  as  to  the  validity  of  a  modus, 
under  stat.  6  &  7  Wm.  4,  c.  71,  s.  45,  but  had  declined  to  make  his  award 
until  the  tithe  suits  should  be  at  an  end,  the  Court  refused,  under  the  cir- 
cumstances disclosed  by  the  case,  to  command  him,  by  mandamus,  to  make 
his  award  {u). 

].  Compensation. — The  writ  does  not  lie  to  command  the  summon- 
ing of  a  compensation  jury,  in  order  to  assess  damage  for  loss  of  tithe 
sustained  by  a  rector  or  vicar,  by  reason  of  land  having  been  converted  to  a 
purpose  which  rendered  it  incapable  of  producing  tithe,  unless  the  case  be 
especially  within  an  act  of  Parliament,  &c. ;  because  such  rector  or  vicar  is 
not  interested  in  the  land  out  of  which  the  tithe  arises  (v),  but  in  the  latter 
only  when  produced. 

].     Case. — As  to  a  mandamus  to  state  a  case,  in  pursuance  of  stat. 

6  &  7  Wm.  4,  c.  71,  ss.  37,  46  {w). 

Title].     See  titles  Dignity;  Knight;  University  {Academical  Degrees). 

(«)  R.  9.  Bristol  (Mayor),  1  Show.  228,  the  (u)  Inre  Tithe  Commiuionen,  1  D.,  N.  B- 

return  being  **  abience  and  non-attendance  on  810.  See  tits.  "Act  of  PafHamtnt,**  ** Award.** 

ihe  mAyar  in  div€rn9progre$nbut$uU  per,  ^**  (v)  AnU,  p.  27,  28.     R.  v.  Nene  Oatfall, 

S.  C.  Comb.  145.     S.  C.  Garth.  199.    Bac.  9  B.  &  C.  882,  also  cited  in  R.  v.  London 

Abr.    tit.    -  Man."  C.     See  tits.  **  Office,"  Dock,  5  A.  &  E.  173,  175.     See  tito.  "  Act 

"  Serjeant  of  Mate,"  and  ante,  p.  198.  qf  ParHament,"  ^  Con^Mneation." 

(0  Anon.,  2  Chit  251.     See  tit.  "  /»-  (v)  R.  v.  Tithe  Commissioners,  12  L.  J., 

donre,"    The  rule  in  such  a  case  has  been  N.  S.  109,  Q.  B.     See  tits.  "Act  of  ParKa- 

directed  to  be  served  on  the  Ticar  and  impro-  ment,"    "Case,"   "Courte  Inferior**  {Caic),  . 

priator.    See  pott,  tit.  "  Rule**  (  Service).  "  Quarter  SeteioHM**  (  Cote), 
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Tiverton,  Twenty-Four  Men  op].  As  to  the  office  of  one  of  the 
twenty-four  men  of  Tiverton,  see  tit.  Ashburton  (Eight  Men  of). 

Toleration  Act].  The  writ  has  been  granted,  on  several  occasions,  to 
command  justices  to  administer  to  one  duly  entitled  the  oaths,  and  to 
permit  him  to  subscribe  the  declaration  reqaired  by  the  Toleration  Act, 
1  Wm.  &  M.  St.  1,  c.  18  (x). 

Tolls].     See  titles  Canal  Company  (  ToUs) ;  Highway  (  ToUs). 

Tolt].     See  title  Courts  Inferior  {ToU). 


ToLZET  Court  of  Bristol]. 
Court). 


See  titles  ^riffo/;  Courts  Inferior  {Tokey 


Town  Clerk].     The  writ  lies  for  the  office  of  town  clerk,  because  it  is 
both  public,  Ku^  prima  fade  a  freehold  (y). 
This  subject  is  arranged  as  follows  :-* 


TowK  Ci.naK. 

Town  ClsriL'- Restoration 

-  263 

Election 

-  262 

Returns  - 

-  264 

Admission  and  Swearing  in 

-  262 

Records^  ffc,  - 

-  264 

Returns  - 

-  262 

Delivery  - 

-  264 

"],    Election. — The  writ  lies  to  command  an  election  of  a  town  clerk ; 

and  it  would  seem,  that  to  such  a  mandamus,  a  return  "  that  before  the 
arrival  of  the  writ,  one  (J.  S.)  was  duly  chosen  and  sworn  into  the  said 
office,"  is  good  (z), 

].     Admission  and  Swearing  in. — The  writ  also  lies  to  command  an 

admission  and  swearing  in  to  the  office  of  town  clerk  (a). 


(x)  R.  V.  Denbysh.  (J.)>  14  East,  284. 
R.  V.  Glouoestenh.  (J.).  15  East,  582.  And 
see  tits.  "Alderman*"  (Re»toration,  Return), 
"  AUegiance"  (  Oath  of),  "Conege,"  "Oaths," 
"Office**  (Restoration,  fietum.  Oaths), 

(y)  Ante,p,  12.  Awdley*8  case,  Poph.  176. 
8.  C.  Latch.  123.  S.  C.  Noy,  78.  Digh- 
ton*s  case,  1  VenU  77,  82.  R.  v.  Campion, 
1  Sid.  14.  The  Protector  ».  Craford.  Sty. 
457.  Com.  Dig.  tit.  "  Man,**  (A.)  R.  ». 
New  River,  1  Keb  630,  citing  Boston 
Clerk's  case.  R.  e.  Hereford.  1  Keb.  716. 
S.  C.  1  Sid.  209.  See  Stamp's  case,  Raym. 
1-2;  Bac.  Abr.  tit.  "Man.**  (C),  and  tit. 
*' Office**  (FreeJiold), 

.    iz)  Ante,  p.  12.    R.  v.  Chapman,  6  Mod. 
152,  and  cases  there  cited.     Sec  stat  6^7 


VicL  c.  69,  App.,  as  to  proceedings  necessary 
to  be  taken  previoosly  to  an  application  for  a 
mandamus  to  proceed  to  an  election  of  any 
corporate  officer  in  any  of  the  boroughs  in 
that  act  mentioned  :  this  act  does  not  extend 
to  Ireland.  See  tit.  **  Office**  (  Election),  and 
post,  tit  "  Return,** 

(a)  Ante,  p.  12.  R.  o.  Hereford  (Mayor), 
6  Mod.  309.  S.  C.  2  Salk.  701.  Town 
Clerk  of  Oxon's  case.  Comb.  244.  See 
Patrick's  case,  Raym.  111.  R.  o.  KnapCon, 
2  Keb.  445,  in  which  case  the  defendants 
refused  to  swear  him  without  payment  of  a 
fee.  And  see  Latch.  123,  Awdley's  case. 
6  Com.  Dig.  tit.  "  Man,**  D.  6.  R.  ». 
Slatford,  5  Mod.  316.  S:  C.  2  Salk.  428. 
S  C.  Comb.  419.     S.  C.  Holt,  438.    R.  v. 
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The  writ  lies  also  to  admit,  after  the  death  of  B.,  a  town  clerk,  who  was 
elected  to  the  office  as  reversioner,  after  the  death  of  B.  (5). 

.     Returns, — To  a  mandamus  to  admit,  it  is  not  a  good  return,  that 

the  prosecutor  had  not  taken  the  oaths  before  the  mayor,  according  to  the 
Stat.  13  Car.  2,  c.  1,  for  he  might  have  taken  them  before  two  justices ;  but 
to  an  officer  who  is  bound  to  take  the  oaths,  it  is  no  excuse  that  they  were 
not  tendered  to  him  {c).  Nor  is  it  a  good  return,  that  he  is  not  qualified 
to  act  (d). 

].    Restoration. — The  writ  also  lies  to  command  restoration  to  the 

office  of  town  clerk,  after  illegal  deprivation  (e). 

The  writ  has  also  been  granted  to  command  restoration,  or  rather 
admittance,  to  the  office  of  town  clerk,  to  which  the  applicant  had  been 
appointed  remainderman,  the  office  having  fallen  into  possession,  but  to  which 
he  had  never  been  admitted  (/). 

So  the  writ  to  restore,  &c.  was  granted,  where  a  town  clerk  had  been 
elected  alderman,  in  order  to  oust  him  of  his  office  of  town  clerk,  the  offices 
being  incompatible  (^).  So,  where  the  town  clerk  had  been  improperly 
dected  mayor  (A). 


Oxford  (Mayor),  2  Jones,  121 ;  Tram.  PL 
Cor.  456,  where  see  a  form  of  writ  See  tits. 
«  AUkrmen,^  <*  Owiici&ncii.'* 

(6)  Awdley*8  case,  Poph.  176.  S.  C. 
Latch.  123.  S.  C.  Noy,78;  Com.  Dig.  tit 
«•  MomT  (  A.X  and  see  infra,  *'  Rettoraiiom,*' 
Aj  to  an  office  in  fieri,  ante,  p.  113,  n.  {p), 

175.  n.  (0. 

(c)  Ant9,  p.  187,  n.  (  p).  R.  o.  Slatford, 
5  Mod.  316.  S.  C.  2  Salk.  428.  S.  C. 
Comb.  419.  8.  C.  Holt,  438.  R.  v. 
Oiford  (Mayor),  2  Jones,  121.  See  tiu. 
**  Oaths,**  **  Ojffiee*'  {Reaiora^an^  Return, 
Oatkt). 

{d}  AnU,  p.  72,  n.  (e).  R.  o.  Slatford, 
gnpra.  See  tits.  ** Churchwarden**  {Swearing 
in,  Retttnu),  "Office**  (Admisaion,  Return, 
Not  qualified). 

(«)  Ante,  p.   12.     Awdley  v.  Joy,  Poph. 

176,  in  which  cases  are  cited  of  similar  writs 
having  been  granted,  an.  16  Elis. :  it  is  thera 
also  stated  by  Fennor,  J.,  that  a  like  writ  of 
restitution  was  granted  in  43  Elis.  S.  C. 
Latch.  123.  S.  C.  Noy,78.  R.  p.  Hereford, 
1  Keb.  655.  S.  i\  1  Sid.  209.  R.  v.  Glcu- 
eester  (Mayor).  2  Show.  504.  S.  C.  1  Roll. 
409.  S.  C.  1  Bubt  189.  R.  o.  Durham 
(Corp.).  10  Mod.  146.  Dighton  o.  Stratford 
(Corp.),  2  Keb.  641,  656.  S.  C.  1  Vent. 
77,  82.  S.  C.  1  Lev.  291.  S.  C.  Raym. 
188.  S.  C.  1  Sid.  461.  See  Stamp's  case, 
Raym.  12.     R.  v.  Oxon  (Mayor),  2  Satk. 


428.  Anon.,  1  Sid.  255,  257.  Verrior  v. 
Sandwich  (Mayor),  1  Sid.  305.  Campion's 
case,  1  Sid.  14.  S.  C.  2  Sid.  97.  R.  r. 
Axbridge  (Mayor),  CJowp.  523.  See  The 
Protector  ».  Craford,  Sty.  457,  citing  Pasch. 
2  Car.,  Latch.  124.  Co.  Litt  233.  See  tit 
"  Office**  (Reetoration). 

(/)  Awdley*scase,Poph.l76.  S.C.Latch. 
123.  S.C.Noy,78.  5'«/>ro,n.(6)(e),inwhich 
case  Whitlock  and  Jones,  JJ.,  stated,  that 
in  the  case  of  one  Constable,  10  Elis.,  it  was 
resolved  that  the  Comt  had  power  of  resti- 
tution.  and  cited  Mittlecott*s  case,  wheranpon 
Noy  (Counsel)  said,  that  there  were  prece- 
dents to  prove  this  in  the  times  of  Edw.  2, 
Edw.  3,  and  Hen.  6;  upon  which  it  was 
remarked  by  the  Justices,  that  *<they  (the 
Justices)  are  the  chief  conservators  of  the 
peace  within  the  realm,  and  therefore  have 
power,  for  the  preservation  of  the  peace  in 
such  faetiouM  towns  (Coventry),  to  grant 
restitution."  See  note  to  Middleton*s  case,  2 
Dyer,  332  b,  333,  pi.  28. 

{g)  See  ante,  p.  197,  n.  (c).  Boston's 
case,  cited  in  Awdley*s  case.  Latch.  123. 
S.  C.  Poph.  176.  R.  V,  Godwin,  1  Doug. 
397.  See  Milward  e.  Thatcher,  2  T.  R.  8 1 , 
and  the  cases  there  cited.  See  tit.  **  Office'* 
{Restoration,  Return,  IncompatiUe  Office). 

(A)  Verrior  v.  Sandwich  (Mayor).  1  Sid, 
306;  2  Keb.  92;  Bac  Abr.  tit.  ''Office,'* 
(  K. )    Sec  ante,  tit.  "  Mayor, " 
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The  writ  does  not,  however,  lie  to  restore  a  town  clerk,  removable  **ad 
Ubitum'*  (t).  Nor  will  the  Court  restore  such  an  officer,  if  it  be  confessed 
that  he  was  rightly,  though  informally,  removed  (j).  Nor  after  he  has 
neglected  the  duties  of  the  o£Bce,  because  that  is  a  sufficient  cause  both  of 
removal  and  return  (h), 

.     Returns. — A  return  to  such  a  mandamus,  that  the  prosecutor  was 

annuatim  eligibilis,  is  not  good,  inasmuch  as  the  office  is  pnma  facie  one  for 
life  (/),  unless  restrained  by  charter  or  prescription,  which  ought  to  be 
shewn  on  the  return ;  besides,  although  the  prosecutor  might  be  annuatim 
eligibilisy  yet  he  will  continue  town  clerk  until  another  be  chosen.  I^  how- 
ever, the  return  had  been  **  eligUnUs  pro  uno  anno  tantum^"  it  would  have 
been  good ;  for  the  office  would  have  expired  at  the  end  of  the  year, 
whether  another  chosen  or  not  (m).  A  return  of  an  authority  to  grant,  and 
an  appointment  to  the  office,  durante  bene  placUoy  or  ad  Wntum^  and  a 
subsequent  removal,  is  good ;  notwithstanding  no  cause  of  removal  be 
returned,  and  the  party  deprived  have  not  been  summoned  to  answer  (n) ; 
because  the  office  is  a  merely  ministerial  one ;  but  after  admission  into  a 
judicial  office,  as  an  alderman,  &c.,  whose  office  concerns  judicature,  there 
cannot  be  a  removal  without  cause,  and  a  custom  so  to  remove,  is  bad  (o). 
A  return  that  the  mayor,  for  the  time  being,  may  elect  a  town  clerk,  is 
good,  which,  in  effect,  is  a  power  to  the  newly  elected  mayor,  to  remove  at 
his  pleasure  the  town  clerk  for  the  time  being  (/?).  But  if  the  power  be  to 
choose  a  town  clerk,  with  a  proviso  that  he  may  be  turned  out  at  will  and 
pleasure^  yet  it  has  been  held,  that  he  cannot  be  deprived  without  cause  and 
summons  (q). 

].     Records,  ^c.  Delivery. — The  writ  of  mandamus  will  be  granted 

to  command  a  town  clerk  to  deliver  to  his  successor  in  office  all  records, 
&c.,  for  they  concern  public  justice  (r). 
(t)  Ante,  p.  176.     R.  v.  Campion,  1  Sid.      tit.  **Citttom,**  and  po§i,  tit.  *<  iZcfurm.*' 


15;  1   Vent.  77,  82;  Bmpra,  n.  (r) ;  Com.  (m)  Ante^^,  176,  n.  (0.     Dighton't  < 

Dig.  tit.  "Aftw."  (A.  B.)    IMghton's  caw,  1  Vent  77.    8.  C.  2  Keb.  641,  656.    &  a 

Raym.  188.     S.  C.  1  Lev.  291.     S,  C.  1  1  Sid.  461.    S.  C.  1  Lev.  291.   a  C.  Rajm. 

Vent.  77,  82.    8.  C.  1  Sid.  461.    8.  C.  2  188.    Warren's  case.  Cro.  Jac  540.     R.  ». 

Keb.  641,656.     (Blagrave's  case,  2  Sid.  49,  Campion,  1   Sid.   14,  15.     Com.   Dig.  tit. 

72,  was  not  argued).     Warren's  case,  Cro.  **  Man:*  (B.)    R.  v.  Slatford,  5  Mod.  316, 

Jac  540.    See  tit.  ^'OffiaT  (Freehold),  and  cases  there  cited.  Bac.  Abr.  tit.  "Afom.** 

ij)  Ante,  p.  191,  192,  n.  (c).     R.  o.  Ax-  (C.)    See  tit.  ^^^Offiee"*  {Freeho/d,  RegUfra- 

bridge  (Mayor),   1    Cowp.    523.     See  tit  tUm,  Retunu). 

''Office**  (Restoration).  (o)  Ante,  p.  39,  n.  (/),  101,  n.  (r),  and 

(k)  Ante,  p.  192,  n.(<f);  1  Sid.  14;  eupra,  infra,  n.  (9).     Awd1ey*s  case,  Poph.  176, 

n.  (o;  1  Mod.  287.     Vide  1  Inst  1.     The  smpra.     See  tits.  **  Alderman'*    (Reetoratim, 

rule  in  Norfolk's  case,  39  Hen.  6.    Bagg's  Relume),  '*  Couneilman**  (Reetorati&m,  Re- 

case,  1 1  Rep.  99  a.     See  tit  " Office**  ( Ree-  tume),  " Office*  ( ReetoraHon). 

toration).  (p)  Supra,  n.  (t).      R.  v.  Campion,   I 

(/)  10  Mod.  146,  eupra,    Dighton's case,  Sid.  14,  15.    See  tit  **Office**  (Freehold). 

r  Vent  82.    See  Co.  Litt.  110;  1  Lev.  262;  (q)    Supra,    n.    (t).      Dighton's  case,   I 

Cro.  Car.  110.     See  post, ''Office**  (Reetora-  Vent   82,  per   Twisden,  J.      But  see  lit 

tion.  Return).  « Office'  (  Freehold,  Restoration). 

(m)  10  Mod.  116,  supra  i  1  Sid.  33.    See  (r)  Nottingham  case,  1  Sid.  31,  where  see 
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Town  CouNcnxoB  or  Couhciucan].     See  titles  CouneUhr ;  Office. 

Trads  Mark].     See  title  Corporation^  Trading  {Trade  Mark). 

Tradino  Corporation].     See  title  Corporation^  Trading. 

Treasurer  of  County].     See  titles  County  {Tre<uurer)\  Office, 

Treasurer  of  Guardians  of  Poor].  See  title  Guardians  of  Poor 
(  Treasurer), 

Treasurer  of  New  River].     See  title  New  River  Water  (  Treasurer). 

Treasurit,  Lords  of].  Although  there  are  circumstances,  as  in  cases  of 
compensation  («),  under  which  a  mandamus  will  lie  against  the  lords  of  the 
treasury,  yet  their  lordships  in  their  official  capacities  have  been  erroneously 
considered  to  be  within  the  general  jurisdiction  of  the  writ,  and  a  much 
misunderstood  instance  is  the  case  of  R.  v.  Treasury  Lords  {t\  in  which  it 
appeared  prima  faciei  that  a  government  pension  had  been  granted,  that  funds 
applicable  to  its  payment  had  been  placed  by  Parliament  in  the  hands  of  the 
lords  of  the  treasury,  as  public  officers  charged  by  statute  with  the  payment 
of  such  persons ;  that  such  lords  had  allotted  the  fund  for  the  payment,  had 
acknowledged  to  the  claimant  that  they  held  it  for  his  use,  and  that  they 
only  refused  to  pay  because  he  declined  to  take  it  clogged  with  conditions, 
which  they  had  no  right  to  impose ;  upon  these  facts  to  which  no  answer 
was  given,  the  Court  granted  the  mandamus  against  their  lordships,  but  in 
so  deciding  it  did  not  implicitly  infringe,  but  on  the  contrary,  expressly, 
affirmed  the  doctrine,  that  a  mandamus  will  not  lie  against  the  Crown  or  its 
servants  as  such  (u) ;  and  therefore,  that  notwithstanding  a  legal  right  be 
shewn  to  something  over  which  the  lords  of  the  treasury  as  such,  have  control, 
yet  a  mandamus  cannot  properly  issue  to  them  in  respect  thereof  (x). 
Thus,  a  mandamus  will  not  lie  to  them  as  the  mere  public  depositories  of 
money  to  command  the  payment  by  them  of  a  sum  of  money  in  gross  (y). 

the  legal  Tftlae  of  the  word  **  Evideneea }"  Hornby.or  The  Bankers*  case,  1 1  Hiurg.St.Tr. 

also  cited  in  R.  p.  Wheeler,  Cas.  t.  Hard..  136.  S.O.  14  How.  St.  Tr.  1.   S.  C.  6  Mod. 

by  Lee,  99.     &  C.  Cunn.  155.     Bac.  Abr.  29.     See  tits.  "Crown,'*  "Ctutonu,"*  ** Md-- 

tit.    **Af«iH."  rD.)      See     tits.   **  Attorney"  nor"  (Jloyal  Manor), '*PennoH,"  **ffal/^pt^,** 

(Rottt),  **  BookM,"  ** Corporation  Mnnicipal'*  («)  In  re  Baron  de  Bode,  6  D.  792.  S.  C. 

( Inaignia,  ^r. ),  •«  County r  "  Manor'*  ( liolb),  1 W.,  W.  &  H.  332,  confirmed  by  In  re  Hand, 

"*  Paptre  Official,"  **  Reeordt."  4  A.  &  E.  984.     S.  C.  6  N.  &  M.  508.  In  re 

(«)  See  tit.  *'  Compensation" (Office).  Smith,  4  A.  &  E.  976.     S.  C.  6  N.  &  M. 

(0  4  A.  &  £.  286.    &  C.  5  N.  &  M.  589,  505.     Ex  parte  Ricketts,  4  A.  &  £.  999. 

600.  per  Ld.  Denman,  C.  J. ;  and  see  6  N.  &  C.  6  N.  &  M.  523.    See  tits.  *<  Ooipii," 

&  M.  508.    See  also  6  N.  &  M.  520,  where  '*  Custom*." 

the  Court  said  that  all  that  was  settled  in  (x)  Gidley  v,  Ld.  Palmerston,  3  Brod.  & 

5  N.  &  M.  589,  was  that  their  Jx)rdship8  B.  275.   S.  C.  7  B.  Moore,  91,  cited  in  R.  v. 

ought  to  make  a  return,  and  that  beyond  that  Treasury  (Commrs.),  6  N.  &  M.  513. 

no  such  rule  of  law  was  laid  down.    See  R.  v.  (y)  In  re  Baron  de  Bode,  6  D.  776.  S.  C. 
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■]•     Appeal, — If  the  lords  of  the  treasury  refuse  to  hear  an  appeal 


over  which  they  as  such  have  jurisdiction  by  act  of  Parliament,  the  Court 
may  and  will  issue  a  mandamus  to  command  them  so  to  do,  but  if  they  do 
decide  upon  it,  even  though  they  set  out  wrong  reasons  for  their  judgment* 
the  Court  cannot  review  it  («).  So  if  their  lordships  having  jurisdiction 
mistake  in  point  of  law,  such  is  not  a  sufficient  ground  to  warrant  a  man- 
damus (a).  But  if  their  lordships  assume  jurisdiction  whare  they  have  none, 
the  Court  will  review  their  decision  in  order  to  avoid  a  defect  of  ju8tice> 
but  will  not  grant  a  mandamus  to  them  (6). 

.     Rule. — The  service  of  a  rule  upon  the  lords  of  the  treasury  is 

usually  effected  upon  their  solicitor  (c). 

Trinity  House  Hai^l].  Restoration, — The  writ  lies  to  command  the 
corporation  of  the  Trinity  House  Hall,  to  restore  to  the  brotherhood  of  that 
society  (rf)  one  improperly  removed  therefrom. 

Trust].  The  Court  will  not  interfere  in  the  case  of  a  trust  or  other  mere 
equitable  right,  for  the  writ  of  mandamus  is  only  a  legal  remedy  for  a  legal 
right  where  there  is  no  other  specific  legal  remedy  (e). 

Trustees].  The  writ  lies  to  command  the  holding  of  a  meeting  of  the 
trustees  appointed  by  a  parish  act,  for  the  purpose  of  swearing  in  and  admit- 
ting one  elected  trustee  (ee).  So,* it  lies  to  command  parish  trustees  to 
audit  their  accounts  in  pursuance  of  a  local  act  (/). 

TuRiusT  CoBdDPANT].     See  titles  Company;  Freedom  {Company). 

Turnpike  Trustees].    ^e%  HiiXe  Highway  {ToU-gates ;  Tolls). 

Umpire].     See  titles  Arbitrator  ;  Award;  Savings*  Bank. 

UNDERiiASTER  OF  Sghool].  See  titles  College  (Master) ;  School  (  Under- 
master)  ;    University. 

1  W.,  W.  &  H.  332.    See  tits.  <*  Crown,'*  (d)  Ante,  p.  12.    Bagwell   v.  Jobwn,  1 

**  Cmttonu,'*  **  Manor**  (Royal  Manor).  Bam,  144.     See  tita.  **  Company,"  «<  Cntkrt* 

(z)  R.  ©.  Treasury  (Lords),  2  P.  &  D.  Con^nny,**  «  Franehite,**  **  FrwdomT  (Com- 

502.    See  tits.  "  Act  of  Parliament,**  **  Com-  pony),  **  Offiu*  (  Reatoration). 

penmUion'*(  Office),  "Conrte  Inferior**  (Review  (e)  Ante,  p.  9,  22,  64,  n.  (y).    R,  i».  Can- 

of  Judgment),  "Qnarter  Seerions**  (Review,  terbury  (Archbishop),  15  East,  149,  150,  per 

Judgment),  and  anU,  p.  230,  n.  (b).  EUenborongh,  C.  J.   R.  v,  Stafford  (Marq.)» 

(a)  Ex  parte  Pratt,  2  N.  &  P.  102,  cited  3  T.  R.  646,  per  Kenyon,  C.  J.  See  tits, 
in  R.  r.  Treasury  Lords,  2  P.  &  D.  603.  "Charity,**  "Viuenier $,****  InMtUuHonM'*( Pri- 
See  6t  **  Quarter  Seeeions**  (  Hearing),  vote),  «  Legacy,**  -  TVutteee.** 

(b)  R.  o.  Poole  (Mayor),  3  N.  6c  P.  119.  (ee)  R.  o.  Kensington,  2  B.  &  Ad.  740. 
S.  a  7  A.  &  E.  730,  cited  in  R.  v.  Treasury  See  tits.  •*  Act  of  JPtirUament,**  «  Okurch- 
(Lords),  2  P.  &  D.  503.  warden**  (Election.) 

(c)  R.  V.  Treasury  (liords),  4  A.  &  E.  (/)  R.  p.  St  Pancras,  3  A.  &  E.  535. 
976.  S.  C.  6  N.  &  M.  505.  Scepo«,  tit.  S.  C.  5  N.  &  M.  222.  R.  e.  St.  Pancras. 
"  Rule'  (  Service).  6  A.  &  E.  314.     S.  C.  1  N.  &  P.  507  ;  6  A. 
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UkivjersityJ.     This  subject  is  arranged  as  follows : — 
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Regius  Professor 
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-  267 

Appointment 
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AdmMan 

-  267 

High  Steward 

-  268 

Academical  Degrees 

-  267 

Appointment 

-  268 

Admueion 

-  267 

Scholar 

-  268 

Restoration 

-  267 

Removal 

.  268 

Returns 

.  268 

Restoration 
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].    Duty^  ^€» — The  writ  lies  to  command  an  University  to  give  effect 

to  the  regular  corporate  act  of  the  whole  body,  for  in  such  a  case  the  visitor 
has  DO  jurisdiction,  and  the  Court  of  B.  R.  has  always  interfered  (^). 

].    Member  ;  Admission. — No  instance  has  occurred  of  a  mandamus 

having  been  granted  to  the  Universities  to  command  the  admission  of  a  person 
as  a  member,  in  order  that  he  might  proceed  to  take  his  degrees,  as  a  doctor*s 
d^;ree,  and  thereby  be  enabled  to  exercise  the  profession  of  i|n  advocate  in 
the  Ecclesiastical  Courts  (A). 

].     Academical  degrees  ;  Admission, — The  Writ  lies  to  command  the 

admission  of  one  duly  qualified  to  academical  degrees,  for  they  are  blended 
with  a  temporal  right  (t ).  Thus  the  writ  has  been  granted  to  admit  one 
duly  entitled  to  the  academical  degrees  of  master  of  arts,  &c.  {j).  But 
in  all  the  cases  upon  this  subject,  it  does  not  appear  that  ^*  visitor"  was 
returned  (A), 

.     Restoration, — The  writ  has  also  for  the  same  reason,  been  granted 

to  restore  to  academical  degrees,  one  wrongfully  deprived  or  suspended,  as 
"  Bachelor  of  Arts,"  "Master  of  Arts,"  "Doctor  of  Divinity,"  &c.  (l).   But  it 


6  E.  321  a.  See  dts.  ••  Aeeounti,*'  *<  Act  of 
BarKament,**  "Anditor,"**  Parith." 

ig)  R.  V.  Cambridge  (U.)>  Burr.  1647. 
R.  V.  Dt.  Bland,  cited  in  Burr.  1663.  S.  C. 
2  Bum's  Eccl.  Law,  117,  8th  edit.  R.  v, 
Bedford  (Major),  T.  T.,  14  and  15  Geo.  2. 
See  R.  V,  Kendall,  1  Q.  B.  378,  n.  (e)  See 
tits. «  Cb%«-  (  Seal).  "  5^/."  "  Ft«Vor." 

(A)  Antt,  p.  12_  1 5.    R.  o.  Lincoln's  Inn, 

7  D.  &  R.  364,  per  Abbott,  C.  J.  R.  o. 
Canterbury  ( Archbp.),  8  East,  213,  cited  in 
7  D.  &  R.  365.  See  tits.  *'  AdoocaU  of 
Dodon*  CommomM,"  **  CoBege**  (Member,  AeU 
MiMton),  <*  Inn  of  Court"  (Admistion),  "  Phy- 
neioMM*  College,** 

(t)  AnU,  p.  12;  3  Bl.  Com.  HO.  Dr. 
Bi^ntley's  case,  T.,  9  Geo.  1 ;  8  Mod.  148, 
151,  cited  in  R.  o.  London  (Ep.),  1  Wils. 
13.  Baketon's  case,  cited  in  Patrick's  case, 
Raym.  109.    S.C.2Rcb.  65.    The  writ  was 


directed  to  the  Chancellors  and  Masters  of 
the  University  of,  &c.,  and  tested  thus: 
"  Teste  Rege,  28  die  Martii,  al  York,"  5  E.  2, 
M.  8 ;  Riley,  533, 534.  But  see  tits.  •*  Dig- 
nity;' "  7iiii  oj  Court;'  "  Phymeiane'  CoUege," 

{J)  Riley's  Plac.  Par.  533,  cited  in  R.  v. 
Patrick,  2  Keb.  66.    S.  C.  Raym.  101. 

{k)  See  infra,  as  to  restoration  to  degrees, 
and  the  visitor's  power.  See  tits.  "  CoOege,** 
«  Dignity,**  "  Inn  of  Court,**  "  Pkyeieiana* 
CoBege,**  **Viaiior.** 

(/)  Ante,  p.  12.  R.  o.  Cambridge  (U.), 
9  Geo.  1 ;  8  Mod.  148, 151.  S.C  Stra.557. 
S.  C.  Fortesc  202.  S.  C.  Andr.  176.  S.  C. 
Ld.  Raym.  1334;  Com.  Dig.  tit.  •'Man," 
(A.)  See  also  R.  o.  St.  Catherine's  Hall, 
4  T.  R.  236.  R.  v.  Lincoln's  Inn,  4  B.  &  C. 
857;  Ld.  Raym.  1564;  Esp.  Dig.  677. 
Philips  V.  Bury, 2  T.  R.  346.  Dr.  Bentley  s 
case,  8  Mod.  148,  cited  in  D.  Walker's  case. 
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has  been  held,  that  the  writ  does  DOt  lie  to  command  the  Vice  Chancdlor 
of  the  University  to  restore  to  the  franchises  of  a  resident  Master  of  Arts  of 
such  University  (wi). 

.     Eetums.— It  seems  that  if  there  be  a  retom  that  there  is  a  visitor, 

a  peremptory  mandamus  will  not  be  granted,  either  to  admit  or  to  restore 
to  academical  degrees  (n),  the  Court  will,  however,  require  a  return^  that  there 
is  such  visitor,  and  not  supersede  the  mandamus  upon  affidavits(o),  of  the  fact. 

A  return  that  the  prosecutor  has  been  degraded  for  having  spoken  con- 
temptuous words  of  the  Vice  Chancellor,  and  the  process  of  his  Court  is  ill, 
and  a  peremptory  mandamus  will  be  aw^u'ded  ;  but  contra  if  the  words  are 
contemptuously  spoken  of  the  University  (p).  So  if  a  return  all^e  a 
suspension  or  degradation,  and  do  not  state  that  the  party  so  suspended, 
&c.,  was  summoned  to  attend  the  proceedings  or  made  any  defence  thereto, 
it  will  be  defective  in  substance  (9). 

}.    Regius  Professor;  Appointment, — The  writ  lies  to  command  an 

University  to  proceed  to  the  choice  of  a  regius  professor  (r). 

].     High  Steward  Appointment     The  writ  lies  to  command  the 

Vice  Chancellor  of  an  University  to  hold  a  congregation  to  receive  the 
declaration  of  the  proctors,  in  respect  to  a  majority,  to  the  proctors  to  declare 
how  such  majority  stood,  and  to  the  keepers  6f  the  common  seal  of  the 
University,  to  set  it  to  the  appointment  of  high  steward,  because  there  is  a 
salary  annexed  to  the  office,  and  no  other  specific  legal  remedy  {s). 

].     Scholar ;  Removal, — The  writ  has  been  granted  to  remove  a 

scholar  from  the  University  (t)  as  for  being  a  Lollard  (u).  Thus,  one  Robert 
Lichdale,  a  scholar  at  Oxford,  who  maintained  loUardy  having  been  com- 
plained of,  and  the  University  having  been  remiss  in  punishing  him,  (the 
bishop  not  having  jurisdiction  though  in  a  cause  of  heresy),  the  king  directed 
his  writ  of  mandamus  to  the  Chancellor  of  the  University,  and  thereby  com- 
manded him  to  remove  Lichdale ;  the  phraseology  of  the  writ  was  very 

Caa.  t  Hard.  215,  216,  218.     It  did  not  tbat  there  was  a  yisitor.     See  ttta.  "•  Cb%e" 

appear  that  there  was  a  visitor;  Bac.  Abr.  (Matter),  •*  School**  {Master}. 

tit.  **  Man:*  C.  But  see  |nm<,  tit.  **  Futtor."  (s)  Ante^p,  18—27.  R. o.  Cambridge (U.), 

(m)  A.  V.  Cambridge  (U.).  6  T.  R.  89.  1  W.  Bla.  546.     S.  C.  Burr.  1647.,  1648 ; 

(»)  AnU^p.  10.  Vide  Show.  74;  3  Mod.  Bac  Abr.tit  "  Afaii."(D.)  Seetits.  "O^ec" 

265 ;  1  Sid.  71.    S.  C.  1  Mod.  82.    S.  C.  2  (Few,  ^.),  -Overeeert**  {EleethnX  «'  Stem- 

Lev.  15.  &  C.  I  Lev.23 ;  Carth.  168;  Raym.  artr(High).  (The  mle  in  such  cases  osoaUj 

31, 102;  2  Jones,  175 ;  and  see  8  Mod.  160,  requires  notice  thereof  to  be  given  to  the 

ngifra.    See  tits.  "CoUege,**  "  Vuitor.**  University,  and  to  any  person,  the  validity  of 

(0)  R.  V.  Wballey,  Stra.   1139.  and  see  whose  vote  may  be  disputed).   See  R.  r. 

tit.  «*  VUitor,**  Bnd post,  ill,  "  Supersedeas,**  Surrey  (J.),  2  Show.  74,  n.  (rf),  3rd  edit; 

(p)  Ante,  p.  40.    n.  (»);  8  Mod.   148,  Vide   Vin.  Abr.  tit.  **  Officer**  {O,);  Com. 

saqtra,  and  cases  there  cited.  See  tit. "  Office**  Dig.  tit  **  Man.**  (A.)    See  tiU.  **  Cofleye** 

(  Restoration  Betums).  (  Seal),  *<  Charity,"  "*  Seal** 

(q)  Stra.   557,  supra.     See  tit   **  Office**  (t)  Riley's  Plac.  Pari.  601,  cited  in  R.  e. 

(BestorationIUtum),andpost,^t.^Betum.**  Patrick,  2    Keb.  66.     See  tits.    •*  CoOepe** 

(r)  Ante,  p.  12;  1  Bam.  B.  R.  82,  M,7  (FeOows,  Expulsion),  ''Visitor.** 

Geo.  1,  cited  in  Dr.  Walker^  case,  Cas.  t  («)  Ril.  Plac  Pari.  60.     R.  r.  St  John's 

Hard.  215,  21 8.  It  did,  not,  howeTcr,  appear  Coll.,  Skin.  547. 
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remarkable,  inasmach  as  it  alleged  that  this  Lichdale  did  ^^pubUcarCj  com- 
municare  and  docere  opiniones  nefariaSy  ac  conclusiones  detestabiles  in  Fidei 
*  CathoUctB  lasionemy  et  UniversUatis  pradictie  subversionemy  nisi  hrachio 
regujB  majestatis  ciHus  resisttUuvy^  and  then  commanded  that  they  should 
examine  ^^per  inquisiHonem  vel  alio  modo  legitimo  si  ipsum  tahm  inveniri 
contigerii"  (v). 

"].  Restoration. — So  the  writ  has  been  granted  to  command  the  resto- 
ration of  a  scholar  of  the  University  of  Cambridge.  Thas,  such  University  temp. 
5  Eklw.  2y  excluded  certain  scholars  who  were  of  the  order  of  the  PredicantSy 
and  denied  them  any  privilege  of  the  University,  and  thereupon  these  scholars 
applied  themselves  to  the  king,  and  obtained  a  mandamus  directed  to  the 
Chancellor,  regentibus  et  non  regentibus  of  the  University,  commanding  them 
to  allow  the  complainants  the  privileges  by  them  challenged  (tr). 

So  writs  of  mandamus  have  gond  (out  of  Chancery)  to  restore  aBannitus  of 
the  University  (x).  But  it  was  said  by  Windham,  C.  J.  in  a  similar  ca8e(y), 
that  he  had  seen  a  writ  to  restore  a  man  banished  the  University,  but  that  it 
issued  in  irregular  times,  and  that  it  was  not  to  be  followed,  and  that  it 
(together  with  others  of  the  same  class)  was  auctoritate  ParUamentiy  by 
petition  presented  to  the  king  and  Parliament,  from  which  the  House  of 
Lords  was  then  a  distinct  Court  of  judicature,  and  that  to  such  petitions  the 
king  gave  present  answers  unica  voce  without  an  act  of  Parliament  (z). 

So  a  writ  to  restore,  &c.,  has  been  granted  to  a  scholar,  who  had  been 
suspended  by  the  Vice  Chancellor,  upon  which  restitution  was  granted  (a). 
But  at  this  day  it  is  apprehended,  that  a  mandamus  would  not  be  granted  to 
restore  one,  against  whom  either  mere  banishment  from  the  University  has 
been  pronounced,  or  who  has  been  suspended  (6). 

The  writ  lies,  however,  to  restore  one  to  a  place  in  a  University,  if  there 
be  no  visitor  (c)  having  jurisdiction. 

Usher  of  School].     See  titles  College  {Master)  ;  School  (Usher). 

Vergeb  of  St.  Paitl's].  Restoration. — The  writ  has  been  granted  to 
command  restoration  to  the  office  of  verger  of  St.  Paul's  (d). 

(v)  Patrick's  case,  Raym.  110;  50  Ed.  3,  (y)  2  Keb.  167,  and  mUe,  p.  251,  n.  (z). 

pars.  2,  memb.  8.    John  Wolverton's  case.  {x)  2  Keb.  167,  per  Windham,  J.     See 

So  in  the  19  Rich.  2,  a  writ  was  directed  to  anU,  p.  3,  n.  (/),  251,  n.  (x). 

the  Chancellor  of  Oiford  to  expel  Lollards.  (a)  50  Ed.  3,  memb.  6;  Clo.  Roll.,  and  2 

See  Ryley's  Plac  Parliam.  601,  cited  in  R.  Richd.  2;  and  see  2  Keb.  863,  864,  aupra. 

9,  St  John's  Coll.,  4  Mod.  240.  See  tit.  "  Offi(^*  (  Sutpetuum). 

(w)  Co.  2nd  Inst.  640 ;  Riley, 601 ;  Clans.  (h)  R.  v.  Cambridge  (U.),  6  T.  R.  89. 

19,  R.  2,  M.  24.     Patrick's  case,Raym.  110.  Seetits.  **CoBeg(r  (  Fitttor), *«  FStttor." 

This,  howerer,  was  a  Parliamentary  writ,  the  (c)  AnU,  p.  10.  See  R.  o.  St  Catherine's 

jurisdiction  of  which  was  nndeilned,  and  it  Hall,  4  T.  R.  235,  citing  Dr.  Withrington's 

does  not  appear  that  "  Ftnlor"  was  returned.  case,  1  Keb.  234.  &c.    See  tit  *<  VUUor,** 

See  ante,  p.  3,  n.  (/),  251,  n.  (c).  {d)  jinte,  p.  12,  T.,  22  Geo.  3.     Glide's 

(*)  Ante^p,  2.     R.  ».  Appleford,  3  Keb.  Cr.   Pr.   204.     See  tit.  ''Office"  (f^Wfc), 

863»  864.  See  tit.  **CoUege.**  (  Spirihial  Officer), 
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Vestry]  .     This  subject  is  arranged  as  follows : — 


Vbstbt. 

Vestbt. 

To  hold  Vestry 

- 

-  270 

Select  Vestrymen 

-271 

Booh,  ^c. 

- 

-  270 

Appointment 

.?71 

Delivery 

- 

.  270 

VWTET  ClBUL 

-271 

Admiuum 

-  271 

Formation 

• 

.  270 

"],     To  Iiold  Vestry. — Where  the  inhabitants  at  large  of  a  parish,  or 

a  considerable  portion  of  them,  wish  to  have  a  vestry  called,  for  a  proper 
and  legitmate  purpose,  and  a  refusal  is  made  so  to  do,  both  on  the  part  of 
the  minister  and  churchwardens,  it  seems  the  Court  of  B.  R.  will,  by  man- 
damus, not  to  the  inhabitants,  but  to  the  churchwardens,  command  them  to 
summon  the  inhabitants  to  the  vestry,  in  order  that  the  acts  which  the 
inhabitants  wish,  shall  be  done  («).  Thus  the  writ  lies  to  command  church- 
wardens to  assemble  parishioners  in  the  manner  required  by  stat.  1  &  2 
Wm.  4,  c.  60,  in  order  to  elect  within  a  reasonable  time,  a  vestry  and  auditors 
of  parish  accounts,  &c.,  (/) ;  or  for  any  other  lawful  purpose  {g).  So 
the  writ  lies  to  command  charchwardens  to  assemble  parishioners,  for  the 
purpose  of  taking  a  poll  upon  a  motion  put  to  the  vote  by  a  shew  of  hands, 
at  a  general  meeting  of  the  inhabitants.  But  where  a  vestry,  having  by  a 
shew  of  hands  passed  a  resolution,  directing  a  misapplication  of  some 
charitable  funds,  and  a  poll  having  been  demanded  of  the  person  presiding 
at  the  vestry,  and  not  granted ;  the  Court  refused  a  rule  for  a  mandamus  to 
command  such  person  to  grant  a  poll,  because  the  object  of  the  vote  was,  in 
fact,  a  breach  of  trust,  and  therefore  illegal  (A). 

"],    Books ;  Delivery, — The  writ  has  been  held  not  to  lie  to  command 

the  delivery  up  to  the  vestry  clerk  of  the  vestry  books ;  as  he  may  bring 
detinue  or  trover  for  them,  unless  they  be  claimed  by  the  defendant  on  the 
ground  of  his  supposed  election  to  the  same  office  (t). 

].  Select  Vestry  ;  Formation, — The  writ  lies  to  command  church- 
wardens and  overseers  of  the  poor  to  give  notice  of  a  vestry  meeting,  for  the 
purpose  of  considering  the  propriety  of  establishing  a  select  vestry  for  the 
concerns  of  the  poor,  pursuant  to  stat.  59  Geo.  3,  c.  12,  and  of  nominating  and 

(e)  R.  V.  Stoke  Damerel  (Minister),  IN.  &  E.  139.     R.o.  Stoke  Damerel  (Minister), 

&  P.  68,  per  Ld.  Denman,  C.  J.     S.  C.  6  6  A.  &  E.  689.     S.  C.  I  N.  &  P.  66.    R.  ». 

A.  &   E.  684.    See  tits.   "  Churehwardtn"  Clerkenwell  Parish,  I  A.  Ac  B,   317.     See 

(^Eketion),  '^Corporation  MiniaUrial*'  {JDu-  tite.  **Gtiardiant  of  Poor,"  «  Stxton,^ 

ti€B,^\**Overu€r»''{EUetion),"Pari$h''  (A)  ^iite,  p.    16.    R.    v.    St    Saviour^ 

iPari$h  Muting),  (Churchwardens),  1  A.  &c  E.  380.    See  tits. 

(/)  R.  tj.  St.  Pancras,  I  A.  &  E.  80.    R.  «  Charity^  "  Rate.'* 

V.  St  Pancras,  11  A.  &  E.  15,  27,  n.  (a),  (t)  Anon.,  2  Chit  266.     See  tits.  '•Ae- 

where  see  form  of  rule.     See  tits.  "  Church^  countt,"*  **  BhdumithM*  Company;*  «  ^ooib,** 

wardetuT  {EUctum),  "Parithr  "Corporation  Municipal**  {Booh^S^e. ),  "  Ma^ 

(g)  Ante,  p.  9.     R.  v,  Birmingham  (  Rec-  nor"  (  RoUt,  §v. ), "  Fi^»er»,  Official^**  "Am*" 

tor),  7  A.  &  E  268.     R.  r.  D.  Ogly,  12  A.  {Books,  ^.),  "  Records.** 
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electing  the  members  thereof,  if  it  should  appear  to  the  vestry  so  summoned, 
that  such  select  vestry  ought  to  be  established  ;  but  a  return  that  there  was, 
by  custom,  an  ancient  vestry  in  the  parish,  which  had  from  time  immemorial 
consulted  and  deliberated  on  parochial  matters,  and  acted  as  a  select  vestry 
for  the  concerns  of  the  poor,  and  that  they  had  immemorially  been  accus- 
tomed to  perform  the  duties  imposed  on  select  vestries  by  the  statute,  has  been 
held  to  be  bad,  because  the  statute  imposes  some  duties  as  the  management  of 
money  raised  by  poor  rates,  and  the  making  orders  for  the  government  of 
overseers,  which  could  not  have  existed  before  the  stat.  43  Eliz.  c.  2  (j). 

].     Vestrymen^  Select;  Appointment, — The  writ  lies  to  command 

justices  to  appoint,  by  writing,  &c.  certain  persons  elected  by  the  inhabitants 
under  their  parish  act,  as  select  vestrymen  (A). 

].  Vestkt  Clerk  ;  Admission, — A  mandamus  will  not  lie  to  admit  to 

the  office  of  vestry  clerk.  There  has  never  been  but  one  supposed  instance  of 
such  a  mandamus,  and  of  that  there  exists  no  satisfactory  account  (/).  The 
office  is  neither  fixed  nor  permanent,  but  depends  altogether  on  the  will  of 
the  inhabitants,  who  may  elect  a  different  clerk  at  each  vestry.  It  has  not 
any  salary  annexed,  and  the  mere  fact  that  the  fees  are  to  be  paid  out  of  the 
poor  rates,  shews  there  can  be  no  prescriptive  right  to  it ;  in  a  word  it  is  an 
employment  merely  of  a  private  nature,  and  he  who  fitlfils  it,  is  the  servant 
of  a  mere  fugitive  body  (m). 

Vicar].  Preseniadon, — The  writ  lies  to  command  the  master  of  a  private 
corporation  to  affix  the  corporate  seal  to  a  deed  of  presentation  to  a 
viclffage  (it) ;  in  such  a  case  the  writ  may  be  directed  to  the  master 
alone  (o). 

ViCB  Master].     See  titles  College  {Vice  Master)  ;  School;  University, 

Vies  Chancellor].     See  titles  College  {Fellows^  Expulsion) ;  University. 

ViLL,  Clerk  of].  Restoration, — The  writ  has  been  granted  to  command 
restoration  to  the  place  of  clerk  of  a  vill  (  p), 

O)  Ante,  p.  222,   n.   (v).      R.   r.'  St  5  T.  R.  714.     R.  v.  St   Nicholas  (Goar- 

Bartholomew  (Charchwardens),  2  B.  &  Ad.  dians),  4  M.  &  S.  324.     See  tits.  '*  Gwtr^ 

506.     R.  V.  Woodman,  4  B.  &  A.  507.     R.  Sana"*  (  Trea$urer),  **  Officer  (  Freehold). 

V,  St   Martin's  Parish,  3  B.  &  Ad.  907.  («)  R.  v.  Kendall,  4  P.  &  D.  602,  where 

See  tits.  **Oveneen,''  •*  Pimak."  see  form  of  writ.     S.  C.  1  Q.  B.  366.  S.  C. 

(k)  Ante,  p.  12.  R.  v.  Adams,  2  A.  &  £.  10  L.  J.,  N.  S.  137,  Q.  B.,also  cited  in  R.  v. 

409.  R.  V.  St  Mary,  Kensington,  2  B.  &  Ad.  Ottery,  St.  Mary,  3  G.  &  D.  383.     S.  C.  4 

740,  and  cases  there  dted.    R.  v.  Kent  (J.),  Q.  B.  157, 160.  per  Ld.  Denman,  C.  J.    See 

4  N.  &  M.  299.     See  tits.  "  Act  of  ParUO'  tit  «  CoOtge**  (  Seal),  **ffospUar  (  Seal)  ''Par^ 

mentj** "  Oteneen,*"  **  QwarUr  SeuUmt:*  «m,"  "  Seal*' 

(0  Per  Ld.  Kenyon.  C.  J.     R.  o.  Ooy-  (o)  4  P.  &  D.  603.    S.  C.  1  Q.  B.  366, 

don  (Churchwardens),  5  T.  R.  714;  Bac.  gupra,     8eepo$t,**  WriC*  {Direetian), 

Abr.  tit  "  Ara«."C.  (p)  19  Jac.,  cited  in  The  Protestor  e. 

(m)  See  R.  v.  Croydon  (Churchwardens),  Craibrd,  Sty.  457.    See  tit  "Office:* 
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Visitation],  The  writ  does  not  lie  to  command  the  providing  of  ne- 
cessaries upon  a  visitation,  because  there  is  another  specific  legal  remedy, 
namely,  by  suing  for  procurations  (y). 

Visitor].  It  appears  by  a  review  of  the  older  cases  of  authority,  which 
have  reference  to  applications  to  the  Court  of  B.  R.,  for  writs  of  mandamus 
to  those  institutions,  properly  subjected  to  visitatorial  jurisdiction,  that  the 
questions  therein  commonly  raised  and  discussed,  have  been,  whether  there 
be  a  visitor  ?  and  if  so,  whether  he  be  capable  of  visiting  ?  (r)  as  these 
questions  were  decided,  so  the  writ  was  either  granted  or  refused.  Such 
questions  are  also,  for  the  same  reasons,  at  this  day  of  the  last  importance, 
and  must  be  satisfactorily  resolved  before  an  application  can  be  successfully 
made  to  the  Court  of  B.  R  for  its  interference  as  to  the  ordinary  concerns 
of  such  institutions ;  because  with  any  matter  properly  subject  to  visitatorial 
jurisdiction,  the  Court  of  B.  R.  cannot  intermeddle  (s). 

As  to  the  question,  who  is  visitor?  modem  decisions  shew  that  in  the 
case  of  a  private  eleemosynary  lay  foundation,  if  no  special  visitor  be 
appointed  by  the  founder ;  the  right  of  visitation  in  default  of  his  heirs, 
devolves  upon  the  king,  to  be  exercised  by  the  great  seal  (t)  ;  so  that  there 
necessarily  must  be  one  upon  such  a  foundation,  who  has  the  general  right 
to  visit  in  general  cases  («).  Also  other  corporations,  which  have  visitors, 
in  general  have  them  either  by  the  appointment  of  the  founder,  or  of  the 
law ;  if  a  lay  one,  the  founder  or  his  heirs  {v) ;  if  an  ecclesiastical  one  (to), 
and  no  visitor  have  been  appointed,  the  bishop  of  the  diocese  is,  ex  officio^ 
visitor,  and  therefore  it  is  that  a  mandamus  has  been  never  moved  for  an 
abbot  nor  for  a  prior  (x). 

On  the  other  hand,  all  institutions,  either  not  the  subjects  of  visitatorial 
authority  (y) ;  or  where  such  authority  is  in  the  nature  of  a  claim  of  cog- 
nizance, which  does  not  exclude  the  ordinary  constitutional  method  of 
obtaining  justice,  the  Court  of  B.  R.  has  jurisdiction  to  interfere,  by  writ  of 
mandamus,  provided  a  specific  legal  remedy  for  the  subject-matter,  do  not 
exist  {z).    So  the  Court  of  B.  R.  has  also  jurisdiction,  where  the  visitatorial 

(9)  Antt,  p.  18 — 27,  cited  in  R.  o.  Dublin  and  the  seyeral  subjects  of  this  series. 

(Dean),   Sum.    542.    See   tits.    "  Biakop,**  (v)  Parkinson's  case,  1  Show.  74;  1  W. 

«*  CArMm,"  "Saerammt,*'  Blac.  89>  n.  (A).    See  tit.  «  Ahboit,"*  &c. 

(r)  5  Mod  404.     Patrick's  case,  13  &  14  (»)  R.  o.  Lee,  1  Show.  252,  per  Holt, 

€.  2.     a  C.  Raym.  101.     S.  C.  1  Lev.  65.  C.  J. ;  2  Roll.  Abr.  229.     R.  o.  Ony's  Lm, 

a  C.  1  Sid.  346.   S.  C.  1  Keb.  289.  S.  C.  2  Doug.  353$  1  Mod.  12  ;  Burr.  567.     As  to 

Reh.65,164,259.  R.  o.  Allsop,2Show.  170.  who.  are  visitors,  see  5  Mod.  404;  Burr. 

(«)  See  €mU,  p.  10,  n.  <A),  and  pott,  p.  1647;  1  W.  Bhu^    89,  n.  (A).    See  ths. 

274,  n.(/).    Seetit,«Co%e»{Ft«tor).  -  il»o<,"  "  PWor, ««." 

(0  R.  o.  St.  Catherine's  Hall,  4  T.  R.  233.  (y)  R.  e.  Alsop,  2  Show.  170,and  2  Show. 

R.  V.  Allsop.  2  Show.  170.  170,  n.  (J),  3rd  edit.    R.  v.  Kendall,  1  Q. 

(«)  R.  V.  Chester  (Ep.),  1  Barn.  52.  B.  366.    a  C.  4  P.  &  D.  602.    Dr.  ^ith- 

(v)  3  Mod.  334.  Parkinson's  case,  1  Show.  rington's  case,  1  Keb.  150. 

74,andn.  (c) ;  4  T. R.  233 ;  see  1  W.  BUc.  (2)  4  T.  R.  241  (a).  R.  9.  Whiley.lSin. 

89,  n.  (A).     See  tit.   "  CUZepe"  (Ftntor),  1139.     See  ante,  p.  18— 27. 
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power  is  either  wholly  extinct  or  suspended ;  thus  a  rule  for  a  writ  of 
mandamus  has  been  granted  to  command  a  bishop,  who  was  also  warden  of 
Manchester  College,  to  admit  a  chaplain,  upon  the  ground  that  as  the 
visitatorial  power  was  suspended,  so  the  remedy  was  in  the  Court  of  B.  R., 
in  order  to  prevent  a  fkilure  of  justice  (a). 

If,  however,  as  before  stated,  there  be  a  visitor  to  whom  the  party  grieved 
may  appeal,  such  a  fact  will  constitute  a  good  return  ;  for  the  Court  of  B.  R. 
cannot  interfere,  by  mandamus,  concerning  anything  within  the  visitatorial 
authority,  it  being  a  species  of  forum  domesticum,  having  a  separate  and 
exclusive  jurisdiction.  Thus  a  mandamus  will  not  lie  to  restore  to  a  college 
fellowship,  if  such  collie  have  a  visitor  (ft),  for  he  is  the  sole  and  proper 
judge  of  the  private  laws  of  his  college,  and  it  is  his  duty  to  determine 
offences  against  them.  It  is  only  in  cases  where  the  law  of  the  land  is 
disobeyed,  that  the  Court  of  B.  R.  can  assume  jurisdiction,  notwithstanding 
the  visitor;  in  some  of  which  cases,  namely,  those  that  are  of  a  public  nature, 
it  may  be  that  the  proper  course  of  proceeding  is  by  writ  of  mandamus  (c) ; 
but  with  visitatorial  questions,  they  being  purely  of  private  and  domestic 
relations,  the  public  is  not  concerned,  and  with  them  the  Court  of  B.  R.  has 
always  bclined  not  to  intermeddle  (rf).  Indeed  so  desirous  is  such  Court  not  to 
invade  the  jurisdiction  of  the  visitor,  that  it  will  refuse  to  try,  upon  affidavits. 


(a)  R.  V.  St.  Catherine's  Hall,  4  T.  R. 
236,  238.  239,  citing  R.  r.  Chester  (Ep.), 
Stra.  797.    BIS.  Ld.  Hard.    2  Geo.  2,  a  29. 

(*)  AfiU,  p.  10.  Bull.  N.  P.  195.  See 
tits.  «^/t«e  Chat  School,"  *'CammMr  *' College" 
(FeUow,  Restoration).  Parkinson's  case,  I 
Show.  74.  8.  C.  Garth.  92;  Carth.  168. 
8.  C.  2  Show.  170.  S.  C.  Comb.  143. 
Usher's  case,  6  Mod.  462.  R.  r.  Chester 
<Ep.),  Stra.  797.  Philips  p.  Bury,  Skin. 
464,  per  Eyre,  J.,  and  474,  per  Gregory,  J. 
See  R.  1^.  Ely  (Ep.),  I  Wils.  266.  &  C.  1 
W.  Blac.  52,  58.  R.  r.  Chester  (Ep.),  1 
Bam.  62.  R,  ©.  St.  Catherine's  Hall,  4  T. 
R.  233.  R,  p.  Alsop,  2  Show.  170.  R.  v. 
Raines,  3  Salk.  233,  11.  14.  Dr.  Walker's 
case,  Cas.  t.  Hard.  217.  Indeed,  in  more 
recent  cases  it  has  been  said,  that  no  case 
can  be  cited  where  a  mandamus  has  been 
granted  to  a  visitor.  R.  p.  Chester  (Ep.),  1 
W.  Blac.  23.  8.  C.  1  Wils.  206.  See  1 
W.  Blac  90,  n.  (A).  Parkinson's  case,  3 
Mod.  266.  S.  C.  Carth.  93.  See  Brideoak's 
case,  1  W.  Blac  25.  Com.  Dig.  tit.  "Man," 
(B.)  See  Anon.,  T.  T.,  13  Car.  2,  1  Kcb. 
lOl.perTwysden,  J. 

The  coircge  may  interpose  to  stop  a 
mandamus  to  a  visitor.  R.  v.  Ely  (Ep.),  1 
W;  Blac.  62.    a  C.  1  Wils.  266.    See  tits. 


"Abbot,"  "CoUege"  (  Vintor),  "Prior." 

A$  to  when  the  Court  wiU  or  will  not  inter- 
fere as  to  act*  done  by  a  visitor ;  Philips  v. 
Bury,  2  T.  R.  346.  S.  C.  4  Mod.  106. 
S.  C.  1  Show.  360.  S.  C.  Skin.  454.  And 
see  R.  V.  St.  John's  Coll.,  4  Mod.  238 ;  Stra. 
913.     Eden  v.  Forster,  2  P.  Wms.  326. 

As  to  the  extent  of  the  visitor's  jurisdietion  / 
Jenning's  case,  6  Mod.  422.  423,  n.  (a).  R. 
p.  Blythe,  6  Mod.  404.  Usher's  case,  Id.  462, 
463.  Parkinson's  case,  Carth.  93.  8.  C.  3 
Mod.  266.  Trinity  Chapel  (Dean),  p.  Dub- 
lin  ( Archbp. ),  8  Mod.  183.  R.  p.  Ely  (Ep.), 
1  W.  Blac.  76.  8.  C.  Burr.  168.  S.  C.  1 
Ld.  Ken.  441.  R.  p.  Ely  (Ep.),  1  Wils. 
266.  S.  C.  1  W.  BUc.  52,  68.  Att.  Gen.  p. 
(^are  Halt,  3  Atk.  662.  R.  p.  St.  John's 
Coll.,  4  Mod.  369,  n.  (6).   S.  C.  Comb.  238. 

(c)  R  p  Lincoln's  Inn,  4  B.  &  C.  867. 
R,  p.  St.  John's  CJoll.,  4  Mod.  241,  per  Holt, 
C.  J.  R.  p.  Dr.  Bland.  7  Mod.  366.  R.  p. 
Lincoln  (Ep.),  2  T.  R.  338,  n. 

(rf)  Ante,  p.  10.  R.  p.  Ely  (Ep.),  1  W. 
Blac.  62,  68.  S.  C.  I  Wils.  266.  R.  p. 
Chester  (Ep. ),  1  W.  Blac.  21.  S.  C.  1  Wils. 
209.  Parkinson's  case,  2  Show.  170.  S.  C. 
Comb.  143.  Apleford's  cai»e,  1  Mod.  82,  84. 
a  C.  2  Kcb.  799,  861.  See  tits.  «  Charity' 
(  Private),  "  Institutions,**  "  Office"  (  Public). 
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whether  or  not  there  be  a  visitor  ?  but  insist  upon  a  return,  in  order  that  the 
other  party  may  have  an  opportunity  to  right  himself  (e).  The  rule  is,  that  if 
it  do  not  appear,  whether  there  be  a  visitor  or  not  ?  or,  whether  or  not  he 
have  authority  ?  the  Court  will  grant  a  rule  to  shew  cause ;  but  that  if  it 
should  clearly  appear  that  there  is  a  visitor  having  jurisdiction,  the  Court 
will  not  intrude  upon  his  jurisdiction  (/). 

'  If  a  visitor,  having  jurisdiction>  exceed  it,  or  assume  one  which  he  has  not, 
the  Court  of  B.  R.  will  not  grant  a  mandamus,  although  advantage  may  not 
have  been  taken  in  time  by  prohibition  (g) ;  for  it  would  be  nugatory  to 
grant  a  mandamus  first,  and  a  prohibition  afterwards  (A). 

The  writ  does  not  lie  to  command  a  visitor  to  exceed  his  jurisdiction : 
thus,  it  has  been  refused,  to  command  him  to  exercise  his  visitatorial  power 
over  the  temporalities  of  a  prebend,  during  a  vacancy,  because^  in  such  case, 
an  action  at  Jaw  is  the  proper  remedy  (t). 

A  visitor  cannot,  however,  properly  refuse  to  exercise  his  visitatorial 
power  or  jurisdiction  ;  and,  therefore,  if  he  should  neglect  or  refuse  so  to  do, 
the  Court  of  B.  R.  will,  by  mandamus,  command  him  to  exercise  such 
power  (j).  Thus,  if  the  visitor  of  a  college  refuse  to  visit  it,  the  Court  of 
B.  R.  will  compel  him  so  to  do,  by  mandamus  (A),  So  it  will  command  him 
to  convene  parties  before  him,  and  hear  them  (/),  or  to  hear  and  determine 
a  complaint  (m).  So  to  command  him,  if  the  appeal  be  to  him,  to  hear  such 
appeal,  and  give  some  judgment  (n). 

It  is,  however,  a  rule,  that  if  the  visitatorial  power  be  exercised,  the 
Court  of  B.  R.  will  not  interfere,  how  erroneously  soever  it  may  have  been 
exercised  (o) ;  for  there  is  no  precedent  of  a  writ  having  gone  to  command 

(e)  R.  V.  Whaley.  Stn,  1139.     R.  v.  8t  a  C.   1   W.  Blac   22.     R.  •.  Worcerter 

John's  Coll.*  Comb.  238.    Dr.  Withering-  (Ep.),4M.  &  a  415.     R.  o.  Ely(Ep.),5 

ton's  case,  1  Sid.  71 ;  1  Mod.  82,  Apleford's  T.  R.  475.     Bac.  Abr.  tit.  "Mam/*  C.  2. 

case.    Seepotf,  tit  '*  J9'nL"  (/)  R  o.  Canterbury  (Archbp.),  15  Eatt, 

(/)  R.  V.  Ely  (Ep.).  1  Wils.  209,  266.  129.   R  v.  Ely  (Ep.),  2  T.  R.  336. 

8.  C.  1  W.  Blac.  61.   Usher's  case,  6  Mod.  (m)  2  T.  R.-338 ;  6  T.  R  475;  2  T.  R 

452.    R.  V,  Ely  (Ep.).  2  T.  R.  337.    Com.  338,  n.  (a),  rapra.    See  tit.  «*Qiuiner  &t* 

Dig.  tit.  "  Aran."  (B. )     And  see  Broadoak's  moim"  (Jutiicet). 

case,  H.  12  Ann. ;  also  Trem.  PI.  Cor.  490,  (n)  R  «.  Lincok  (Epw),  2  T.  R.  338,  n. 

492,  493,  for  forms  of  returns  of  visitors.  R.  o.  Allsop,  2  Show.   170.   171.     R  e. 

(g)  R  V.  Chester  (Ep.).  1  W.  Blac  22.  Surrey  (J.),  2  Show.  74,  n.  (d),  3rd.  tdiU 

S.  C.  1  Wils.  206.    And  see  I  W.  Blac.  52.  Philips  o.  Bury.  2  T.  R  346.    S.  C.  4  Mod. 

S.  C.  1  Wils.  266.  106.     R.  v.  Ely  (Ep.),.  5  T.  R.  475,  aoc 

(h)  Anie^p.  15,  16;  1  W.  Blac.  58.  R.  o.  Chester  (Ep.),  Stra.  797,  recognised 

(t)  Ante,  p.  18—27.    R.  o.  Dunelmensem  and  approved  by  liord  Hardwicke  in  1  Vet. 

(Ep.),  Burr.  567,  and  cases  there  cited.   See  471,  and  by  Buller,  J.,  in  2  T.  R  339 ;  2 

tit.  **  Prtbendaiy.**  Geo.  2,  c.  29.    Parkinson's  case,  1  Show. 

(j)  Ante,  p.  10,  12—15 ;  2  T.  R  338,  n.  74,  n.  (a).     R  v.  Worcester  (Ep.),  4  M.  & 

and  5  T.  R.  475,  infra,  n.  (o)  ;  and  see  Dr.  S.  416.    Leigh's  case.  3  Mod.  334.    Usher's 

Walker's  case,  Cas.  t.  Hard.  219,  n.(l).    R.  case.  5  Mod.  453.     Com.  Dig.  tit  "  MomT 

V.  Lincoln  (Ep.),  Tr.  25  Geo.  3,  B.  R,  cited  (A.)  (B. )    See  tiU.  "Courti  In/krhr**  (A^ 

in  2  T.  R  ''i22.     Bac.  Abr.  tit.  "Man."  C.2.  peal),  "  Qnarter  Seuion***  {Appml). 

(A)  R.  f>.    Chester  (Ep.),    1    Wils.  209.  (o)  Supra,  n,  (J),  (m>;  2  T.  R  336 ;  2 
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a  visitor  to  reverse  his  own  sentence  {p) ;  but  such  rule  does  not  extend  to 
those  cases  where  the  decision  of  the  visitor  is  not  within  his  visitatorial 
function  (g).  Nor  will  the  Court  of  B.  R.  inquire,  by  mandamus,  into  the 
validity  or  invalidity  of  the  decision  of  a  visitor ;  for  it  is  sufficient,  if  such 
visitor  merely  state  in  his  return,  that  he  has  decided  (r).  Thus,  where  a 
mandamus  was  prayed  to  command  a  visitor  to  receive,  hear,  and  determine 
an  appeal,  the  Court  held,  that  where  by  the  statutes  of  a  college,  a  visitor 
is  appointed  who  is  to  interpret  the  statutes,  and  an  appeal  is  lodged  with 
him,  a  mandamus  will  lie  to  command  him  to  hear  the  parties  and  form 
some  judgment,  though  he  cannot  be  compelled  to  go  into  the  merits ;  for 
it  is  sufficient,  if  he  decide  that  the  appeal  came  too  late  (s) ;  therefore, 
when  the  visitor  has  determined  the  matter,  no  mandamus  will  lie  (/) ;  for 
as  he  has  for  the  most  part  an  entire^  and  almost  an  arbitrary,  power,  so 
there  can  be  no  appeal  from  him,  or  other  remedy  against  his  judgment  (u). 
It  is  also  a  rule  of  law  upon  this  subject,  that  a  mandamus  does  not  lie  to 
command  the  doing  of  that  which  a  visitor  has  enjoined  (v) ;  for  a  mandamus 
to  help  a  general  visitor  to  visit  his  college,  or  to  command  an  inferior  officer 
to  do  his  duty,  isfelo  de  se,  and  shall  be  quashed  (ir). 

Vote].  See  titles  Burgess  Roll;  Corporation  Municipal  (DuHes,  ^c.) ; 
Councilman  {Duties,  ^c.) ;  Overseers  (  Election)  ;  Parish  (Election), 

Wages].  Millers;  Weavers, — The  writ  has  been  granted  to  command 
the  county  justices,  together  with  the  sheriff  of  the  same  county,  pursuant  to 
stats.  16  Car.  1,  c.  4,  s.  2,  and  1  Jac.  1,  c.  6,  to  hear  and  determine  upon  the 
application  of  certain  millers  or  weavers  of  the  said  county,  and  to  limit,  rate, 
and  appoint  the  wages  of  millers  and  weavers  in  the  said  county  (x) ;  but  as 
a  discretion  is,  by  such  acts,  vested  in  the  justices,  the  Court  will  not 


T.  R.  337,  per  Boiler,  J.,  338,  n. ;  5  T.  R.  B.  &  C.  21.    R.  v,  Worcester  (Ep.),  4  M. 

475  ;  Cas.  t.  Hard.  219,  n.  c  O ;  2  T.  R.  346.  &  S.  415.     See  tit.  "  QuarUr  SeuunuT 
8.  C.  4  Mod.  106,  nqfra,    R.  o.  St  Cathe-  (t)  Apleford's  case,  1  Mod.  84,  per  Hale, 

ri]ie*8  Hall,  4  T.  R.  235.  C.  J.,  cited  in  Philips  o.  Bory,  4  Mod.  122. 

(p)  R  9.  Chester  <Ep.),  1  W.  Blac.  25.  S.  C.  2  T.  R.  351.     See  also  R.  o.  St. 

S.  C.  I  WiU.  206  ;  2  T.  R.  337,  per  Buller,  John's  Coll.,  4  Mod.  236,  and  9  B.  &  C.  21. 
J.,  tupra.    See  tit.  *'QwtrUr  Se$»iotu.*'  (u)  Ante,  p.  273,  n.  (6).     R.  v.  Alsop,  2 

(q)  2  T.  R.  290 ;  Cas,  t.  Hard.  219,  n.  Show.  170.    S.  C.  2  Jones,  175. 
( 1  >.  See  ante,  p.  274,  n.  (y),  (A),  (i).  (©)  Dr.  Walker's  case,  Cas.  t.  Hard.  21 1 ; 

(r)  R.  e.  I^ndon  (Mayor),  9  B.  &  C.  21.  Andr.  178.  inmarg. ;  3  Bac.  Abr.  529,  536, 

S.  C.  5  M.  &  R.  36.     Philips  r.  Burj,  2  T.  3rd  edit.,  or  tit.  «  Afai."  (B.).  S.  C.    See 

R.  351.     S.  C.  4  Mod.  106.     S.  C.  1  Show.  tit.  *'C(mrU  Inferior^*  (Judgment,  ^.) 
360.    S.  C.  Skiu.  454.    And  see  2  T.  R.  (w)  Cas.  t.  Hard.  211;  B.  R.  H.  212; 

290,  345.     See  tit.  *' Quarter  5«t«foii*.»  Com.  Dig.  tit.  «  Man."  (B.)    See  port,  tit. 

(«)  AnU,.^,  10,  supra,  n.  (r).  Usher's  case,  "  f^rit"  (Form). 
5  Mod.  454.  n.  (b).     R.  r.  Ely  ( Ep.),  5  T.  («)  R.  ».  Kent  (J.),  14  East,  395.    R.  v. 

R.  475,  ace.     R.  v.  Lincofn  (Ep.),  T.  2>  Cumberland  (J.),  1   M.  &   S.  193.    R. ». 

Geo.  3,  2  T.  R.  338.     Philips  v.  Bury,  2  T.  Heywood,  1  W.  &  S.  624.     See  tits.  «*  ^c<  qf 

R.  351.    And  see  R.  v.  London  (Mayor),  9  Parliament^  "  Quarter  Se$sion$*'  (Ju$tieeM). 

T  2 
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command  them  to  limit  the  rate  of  wages,  but  merely  to  entertain  the 
application  (y). 

Warden  op  Colt^ge].     See  titles  CoUege  {Seal) ;  FisUor. 

Warrant].     See  titles  Distress;  Quarter  Sessions  {Justice^  Warrant). 

Water-Bailipf].     See  title  Severn^  Water  Bailiff  of. 

Water-House,  Master  op].  The  writ  lies  not  for  the  master  of  the 
water-house  of  the  Lord  Mayor,  for  it  is  more  a  service  than  an  office  (2). 

Waterworks].  The  writ  lies  not  for  the  office  of  waterworks  in 
London  (a). 

Wat].  See  titles  Canal;  Footway;  Highway:  Inclosure;  RaUway; 
Road. 

Weights  and  Measures].  Inspector;  Recompense.  —  The  writ  has 
been  granted  to  command  justices  of  the  peace  in  Quarter  Sessions,  to  allow, 
under  stat.  37  Geo.  3,  c.  143,  s.  1,  a  duly  appointed  examiner  of  weights 
and  measures,  a  reasonable  recompense  or  satisfieustion  for  his  trouble  in  the 
execution  of  the  said  office  {b). 

"].    .     Accounts.    The  writ  also  lies,  under  stats.  5  &  6  Wm.  4, 

c.  63,  and  5  &  6  Wm.  4,  c.  76,  to  command  an  investigation  of  the  accounts 
of  an  inspector  of  weights  and  measures,  and  to  make  an  order  for  the 
reasonable  remuneration  of  him  for  such  inspection  (c). 

Westminster,  High  Bailipp  op].  Admission.  —The  writ  lies  to  command 
the  dean  and  chapter  of  Westminster  to  admit  to  the  office  of  high  bailiff  of 
that  city,  because  there  the  bailiff  is  a  ministerial  officer,  and  makes  returns 
of  writs  in  his  own  name  (d).  So,  if  the  high  steward  of  Westminster 
name  one  to  be  bailiff,  and  the  dean,  &c.  name  another,  the  Court  will 
grant  a  mandamus  to  the  appointee  of  the  high  steward,  but  without 
prejudice  to  the  dean,  &c.  {e). 

(y)  ^iKe,p.  12.  R.  9.  Ctnterfanry  ( Arch-  595.     a   C.  8  A.  &  E.   638.     See  tits, 

bishop),  15  Eut,  136,  citing  14  East,  395;  « ^ccowite,"  **  Act  of  PkrUament.*' 

1  M.  &  S.  190.    See  tit  "Fititor."  (d)  AnU,^.  12.  R. e.  Westmxnst.  (Den). 

(O  Cited  in    He's   case,   1   Vent    143.  Comb.  244.   S.  C.  4  Mod.  281.   Tbefomer 

Com.  Dig.  tit  '*  Afon.**  ( B. )    Bac  Abr.  tit  report  says  that  the  franchise  is  in  the  I>ean 

"  Man.**  C.    See  tit  «  Office.**  and  Chapter,  but  qtutrt  if  they  shall  auwcr 

(a)  Horst's  case,  1  Keb.  554.  See  tit  if  the  bailiff  be  insufficient  Fufe  Noy,  69, 
** Office**  (Publie),  {Freehold).  Dean.  &c.  of  St  Paol*s  case.    Bac  Abr. 

(b)  R.  o.  Devon  (3.%  1  B.  &  A.  588.  tit  "AfaN."  C.  See  Hi," Office** (AdmUekm). 
See  tits.  *'  Coroner:*  **  Quarter  Senions**  (e)  Knipe  v.  Edwin.  4  Mod.  281.  S.  C 
{Justices),  «  Sainry.**  Comb.  244.    Owen  ©.  Saunders,  Ld.  Raym. 

(c)  R.  V.  Hull  (Recorder),  3   N.  &  P.  159,&c.  See  tits."  2>e|w/^  OJEccr,"  "OJEee." 
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Whitstable,  Fbeepishbrs,  kc  of].  RestoroHon. — The  writ  lies  to 
commaDd  a  restoration  to  the  office  of  freeman  of  the  Company  of  Free- 
fishers  and  Dredgers  of  Whitstable,  &c.,  if  improperly  removed  (/). 

WiOANy  Ihn  Buboess  of].    See  title  Burgess  {Inn  Burgess  of  Wigan). 

Will].    This  subject  is  arranged  as  follows : — 


BATB. 

Feobatb. 

Qraidof 

-  277 

Non  Compos 

-  279 

Ihde        - 

-  278 

BemmciatUm 

-  279 

Form  of  Writ      - 

-  278 

Stamp 

-  279 

Betums  - 

-  278 

WiU  ' 

^  279 

Lispendens  - 

-  278 

DeUvery 

-  279 

Insolvency    -  * 

.  278 

Transmission 

-  280 

Appraisemeni 

-  279 

Enrolment 

-  280 

Ineapax 

-  279 

].     Probate,  Grant  of . — As  an   executor  has  a  temporal  interest 

in  a  probate,  and  without  it  cannot  sue,  he.,  so  the  writ  of  mandamus  lies 
to  command  the  granting  of  it,  by  those  whose  duty  it  is  so  to  do,  as  the 
ordinary  {g\  or  the  Judge  of  the  Prerogative  (h),  or  other  Ecclesiastical 
Court  (t).  So,  the  writ  has  been  granted  to  command  the  mayor  of  Oxford 
to  prove  a  will  (j). 

The  writ  will  also  be  granted  to  command  such  persons  or  inferior 
jurisdictions  to  proceed  to  prove  a  will,  &c.,  for  the  stat  21  Hen.  8,  c.  5, 
enacts,  '*  that  probate  is  to  be  granted  with  convenient  speed  without  any 
fhistatory  delay"  (k). 


(/)  AnU,  p.  12.  R.  V.  Whitstable  (Free- 
fishen),?  East, 353.  &  C.3  Smith,  319.  See 
titi.  **CompttMy;'  **  F^mtehise,"  *•  Freedom" 
(  Companp,  Reitorttiiom),  **Frteman,"  *•  OffietT 
{RutUution), 

(y)  AnU,  p.  9^12.  R.  0.  Bettesworth, 
Fitxg.  126.  Fortre  o.  Fortre,  Holt,  42;  1 
Show.  351.  Boon*s  caw,  P.  1652,  cited  in 
R.  o.  Patrick,  2  Keb.  6f>.  R.  v.  Raines,  12 
Mod.  205.  8.  C.  1  Salk.  299.  S.  C.  3 
Salk.  162.  &  C.  Holt,  310.  S.  C.  Ld. 
Rajrm.  361.  Blackborough  v.  Davis,  Holt, 
43.  S.  C.  1  Salk.  251.  Donkin  «.  Mun,  Raym. 
236;  Trem.  PL  Cor.  501,  where  see  form 
of  writ ;  Bac.  Abr.  tit.  "  Mem."  (D.),  and  n. 
See  tits.  •*  Adminiitraticn"  (ITXm  granted), 
**Certifeaie,"  "^xciw"  (  Pemt*),  •*  Leehtre^ 
akip"  {JUeetue), 

(h)  Ante,  p.  12,  33,  n.  (/).  Lnskins  v. 
Carver,  Sty.  7, 8,  (citing  Countess  of  Berk- 
shire*s  case,  H.  20  Jac.,  and  St  Burien*s  case,) 


also  cited  in  Patrick's  case,  Raym.  103.  R. 
V.  Simpson,  1*W.  Blac  455.  &  C.  Burr. 
1463.  R.  V.  Dr.  Hay,  I  W.  Blac  455. 
S.  C.  Burr.  2295.  R.  v.  Raines,  Carth. 
457.  Dunkin  e.  Mun,  Raym.  235.  Anon., 
2  Roll  107.  R.  V.  Rames,  12  Mod.  205. 
R.  V.  Raines,  3  Salk.  232,  11.  R.  v.  Bettes- 
worth,  Stra.  856.  Com.  Dig.  tit  •'Mdm:* 
(A.)    See  tits.  "  Caurta  /n/b^or." 

(t)  Ante,  p.  33,  n.  (g).  Anon.,  2  Show. 
48,  citing  Fitig.  202.  Duncomb's  case,  St>. 
22.  Anon.,  1  Vent  335.  Offley  e.  Best,  1 
Lev.  187.  R.  v.  Surrey  (J.),  2  Show.  74. 
Com.  Dig.  tit.  -Man."  (A.)  See  tit. 
«  Office"  ( Enfareing  Dntiee). 

{j)  Ante,  p.  9,  12.  Dunkin  e.  Mun, 
Raym.  236.     Vide  F.  N.  B.  200  a. 

{k)  Ante,  p.  9.  Dunkin  o.  Mun,  Raym. 
235.  R.  C.  3  Keb.  348,  citing  F.  N.  B.  63, 
Chrism's  case  and  Gold's  case.  See^WAei 
of  Piureamgnt,"  **AdmtnittratioH:' 
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.     Rule, — In  one  case,  the  rule  for  a  writ  to  commaDd  the  grant  of 

probate,  was  made  absolute  in  the  first  instance,  on  account  of  the  incon- 
yenience  of  a  delay  in  a  matter  of  this  nature  (/). 

.     Form  of  Writ. — If  a  writ  of  mandamus  to  the  Prerogative  Court 

of  Canterbury,  state,  that  "  the  testator  had  bona  notabUia  at  Westminster 
and  in  divers  dioceses,"  but  do  not  say  "  within  the  province  of  Canterbury," 
it  is  sufficient ;  for  the  Court  of  B.  R.  will  not  presume  the  existence  of  an 
inferior  jurisdiction  {m)  ;  such  Court,  in  giving  judgment,  said,  that  "  they 
had  decided  (n),  that  they  (the  Coujt  at  Westminster)  were  bound  to  take 
notice  under  what  ecclesiastical  jurisdiction  they  sat"  (o). 

.     Returns,  Lis  Pendens. — It  is  clearly  settled,  that  the  pendency  of 

a  suit  in  the  Ecclesiastical  Court,  concerning  the  validity  of  the  will,  is  a 
sufficient  answer  and  return  to  a  mandamus  to  grant  probate  of  it  (j}\  or 
fur  the  application  for  the  rule,  if  such  a  fact  appear  upon  the  affidavits  {q). 
But  the  Court  will  not  supersede  the  writ,  if  it  should  have  issued  before  the 
will  was  litigated  (r). 

.    Insolvency,  <J'C. — It  is  not  a  good  return  to  such  a  writ,  that  probate 

is  denied,  because  the  executor  is  in  indigent  or  insolvent  circumstances  ;  nor 
can  the  inferior  Court,  in  such  a  case,  require  htm  to  give  security  for  the  due 
performance  of  the  will ;  for  the  testator  is  the  proper  and  only  judge  of  the 
qualifications  of  his  executor  («).  So  that  a  return  that  the  prosecutor 
would  not  give  caution  or  security,  being  an  insolvent  or  bankrupt,  is  bad  (i). 


(i)  See  tmi€,  p.  22 1>  n.  (o).  Josticev. 
Jones,  1  Bam.  280.  See  tits.  "Burial," 
"Corpu,**  and  post,  tit.  •*  JRvle.*" 

(m)  R.  V.  Bettesworth,  Stra.  867.  See 
po»t,  tit. "  Writ**  (Farm ). 

(«)  Adams  v.  Savage,  cited  in  I  Barn. 
299. 

(o)  R.  V.  Bettesworth,  1  Qnm.  299. 

( p)  Ante,  p.  22,  23.  R.  ».  Hay.  Burr. 
2295,  cited  in  6  T.  R.  302.  R,  ».'Bette8. 
worth,  Stra.  857.  S,  C.  Andr.  365.  R.  v. 
Bettesworth  (Dr.),  1  Bam.  299,  per  Rey* 
nolds,  J.  S.  C.  2  Bam.  234.  S.  C.  Stra. 
956.  S.  C.  2  Keb.  139.  Anon,,  5  Mod. 
374.  See  R.  V.  Harris,  (Dr.),  1  W.  Blac. 
430.  Loyegrove  v.  Betbell,  1  W.  Blac.  668  ; 
Wms.  Ezors.  283}  Stra.  1111;  Com.  Dig. 
tit.  "  Man,"*  D.  3.  Gray  v.  Tench,  Comb. 
454.  See  tits.  **  Adminittration,  Lettert  of" 
(Eetum,  Lit  ptndtns),  **  ChurchuHurden'* 
( lieturn,  l.u  pendau). 

{q)  Antet  p.  36,  n.  (A).  Lovegrove  v. 
Betbell,  1  W.  Blac.  668.  Dunkin  v.  Mun, 
1  Vent.  335.  S.  C.  Raym.  235.  R.  «. 
Raines,  1  Salk.  299.  S.  C.  Carth.  457.  See 
post,  tit.  **  Appiication"  (RvU,  AffidaviU), 

(r)  Ant€,  p.  36,  n.  (k).   R.  v.  Dr.  Bettes- 


worth, 7  Mod.  218.  S.  C.  2  Bam.  420. 
S.  C.  Andr.  365.  S.  C.  Stra.  857.  S.  C. 
1  Bam.  291, 331,  424.  Anon.,  5  Mod.  374. 
See  pott,  tit.  **  Supersedeaa," 

(«)  AnU,  p.  71,  n.  (6).  R.  v.  Raines,  12 
Mod.  205.  S.  C.  12  Mod.  136.  8.  G.  1 
Salk.  299.  a  C.  Carth.  457.  8.  C.  3 
Salk.  162,  233.  S.  C.  Holt,  310.  &  a  3 
P.  Wms.  337,  n.  (B.)  S.  C.  Ld.  Raym. 
361.  R.  17.  Bettesworth,  Stra.  857.  S.  C. 
Fitzg.  125.  Justice  v.  Jones,  1  Bam.  280. 
R.  V.  Bettesworth,  1  Bam.  298.  R.  «. 
Simpson,  1  W.  Blac.  456.  S.  C.  Burr. 
1463.  Hathorawaite  e.  Russell,  2  Atk. 
126.  HilU  e.  Mills,  1  Show.  293.  a  C.  I 
Salk.  36.  S.  C.  Comb.  185.  S.  C.  Skin. 
299.  S.  C.  12  Mod.  9.  S.  C.  Holt,  305. 
Dunkin  o.  Brown,  3  Keb.  350,  351 ;  1  Bac 
Abr.  tit.  "Mm."(D.),  n. ;  2  Bac  Abr.377; 
Wms.  ExoTS.  284.  See  tita.  •*  Ckwrekwardar 
(Eetum,  Ikiuperimm). 

(0  R.  V.  Raines,  1  Salk.  299,  and  cases 
there  cited.  S.  C.  3  P.  Wms.  336,  n.  (B.) 
S.  C.  Carth.  457.  S.  C.  3  Salk.  162.  R. «. 
Bettesworth,  1  Bam.  299,  per  Page.  J. 
Luskins  v.  Carver,  Sty.  8,  9,  and  cases  there 
cited.     See  also  Patrick's  case,  Raym.  103  -, 
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The  Court  will  not,  however,  command  the  issuing  of  probate,  although  the 
will  be  not  in  contest,  if  it  be  merely  delayed  till  the  executor  render  an 
account  of  his  testator's  estate,  his  testator  having  been  an  administrator 
during  minority,  &c  (u). 

— — .  Appraisement — A  return  of  the  pendency  of  a  commission  of 
appraisement  has  been  held  not  to  be  good ;  for  the  Spiritual  Court  cannot 
restrain  probate  for  this  cause  (v).  But  where  the  will  is  under  litigation, 
then  commissions  of  this  sort  are  reasonable,  to  protect  the  estate  («?). 

.     Incapax. — To  such  a  mandamus,  a  return  of  "  incapax"  of  the 

executor,  has  been  held  not  to  be  good  {x). 

'  ■■.  Nan  Campos, — It  was  at  one  time  doubtful  whether  **non  compos^ 
of  executor  was  a  good  return,  bnt  more  recent  decisions  shew,  that  as  such 
an  affliction  is  a  natural  disability,  so  administration  cum  testameniOy  ^c,  may 
be  granted  in  such  a  case  (p) ;  such  a  fact  is  therefore  a  good  return.  So,  a 
grant,  &c.,  to  such  an  one,  would  be  an  entirely  vain  and  fruitless  act,  which 
the  Court  of  fi.  R.  will  not  put  itself  in  motion  to  effect. 

A  return  that  probate  is  restrained  aeeording  to  practice  is  bad,  unless  such 
practice  be  founded  upon  stat.  21  Hen.  8,  c.  5,  for  the  Ecclesiastical  Court 
cannot  set  up  their  practice  against  the  law  of  the  land  {z). 

].    Eenuneiation. — The  writ  also  lies  to  allow  an  executor  to  retract 

his  renunciation  of  the  executorship,  and  to  command  a  grant  of  a  joint 
probate  to  him  and  his  co-executor  (a). 

].     Probate,  Stamp, — The  writ  has  been  granted  to  command  the 

commissioners  of  stamps  to  repay  a  sum  of  money  received  by  them  in 
excess  of  the  proper  probate  duty  (b), 

'].     FFiUj  DeUvery.~The  Court  of  B.  R.  will  not  command  the 

Com.  Dig.  tit.  ''Afin.'' (A.)  ^  Wms.  Ezon.  (y)  Auit,  p.    15»  16.    R.  v,  RameB,   1 

284.    And  see  tit.  **  Adminittraiiimr  {Whm  Sdk.  299.    8.  C.  Ld.  Raym.  361.    S.  (X 

groMUd).  Holt,  310.     HilU  v.  Mills,  I  Stlk.  36.  8.  C. 

(«)  AnU,  p.  34,  o.  (w),  {»).    Dunkin  v.  1  Show.  295,  n.  (A).  8.  C.  Holt,  305.  8.  C. 

Donkin,  3   Keb.  344.    See  Sandys  case,  4  Comb.   185.    a  C.  Skin.  299.    8.   C.  12 

Car.  1,  1  Sid.  179.    And  see  tH.  "i^dnmtftro-  Mod.  9,  and   cases  there  cited.     Price  «. 

tUnT  (  Wh€H  ffroMied).  Parker,  1  Le¥.  158,  per  Twysden,  J.    OflBey 

(o)  Ante,  p.  12.    R.  r.  Bettesworth,  Stra.  e.  Best,  1  Ley.  186.   8.  C.  I  Sid.  293.  S.  C. 

857.     8.  C.  Fitig.  125.     Justice  jo.  Jones,  I  1  Sid.  371,  373.    Donkin's  case,  3  Keb.  348, 

Bam.  280.     8.  C.  1  Bam.  298,  nom.  R.  v.  350.    &  C.  Raym.  235.    Pierce  ».  Perks, 

Bettesworth.    Dnnkin  o.  Mun,  Raym.  235 ;  1  Sid.  280,  per  Twysden,  J. 

Wms.  Exors.284.  See  tit  •'Adminisiraium.*'  («)  Ante,  p.  34,  n.  (»),  («).     R.  v.  Bet^ 

(w)  1  Bam.  299,nipni,  n.(9);  see  nynti,  tesworth,  Stra.  857.    Wms.  Ezors.  284.  See 

**Rebtnu  of  Lit  pendent,  Intolvenejf,''  &c.,  tit. '*  Quarter  Settiont'*  (AppnU), 

and  ante,  p.  34,  n.  (w),  («).  (a)  R.  e.  Simpson,  1  W.  Blac.  455.  8.  C. 

{x)  R.  p.  Raines,  1  Salk.  299.    8.  C.  Ld.  Borr.  1463 ;  Anon.,  1  Vent.  335. 

Raym.  366.    Hills  e.  MUls,  1  Salk.  36,  and  (6)  R.  «.  Sump  Commissioners,  6  Q.  B. 

cases  there  cited ;  and  see  cases  in  next  note.  657.  8.  C.  16  L.  J.,  N.  8.  75,  Q.  B.,  where 

See  tits.    **0£iee'*  (Admiteion,  Retmm  not  see  a  form  of  writ  See  tits.  *<  CoMtoUe"  ( /?«•> 

qmdiJUd),  (  Rettonition,  Return,  Incapacity  to  hnburtemetU),  **  Drainage**  (  Reimbnrtcment), 

exeenU  Office),  **Highway**  {Surveyor,  Reimburtement). 
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Prerogative  or  other  Court  to  deliver  out  to  au  heir  or  devisee  a  will  of  land, 
there  being  no  precedent  for  such  a  writ,  and  because  he  has  another  and 
specific  legal  remedy  by  detinue  or  action  upon  the  case,  which  Twysden,  J., 
remembered  to  have  been  brought  for  that  cause  (c).  But  it  seems  the 
Court  would  command  the  delivery  out  of  such  will  after  it  had  been  first 
proved  per  testes  (d), 

].     Transmission^  Sfc. — It  seems  that,  on  a  proper  case,  the  writ 

would  be  granted  to  command  the  commissary  of  an  archdeacon  to  transmit  an 
original  will  to  the  Judge  of  a  Bishop's  Court,  and  to  leave  it  there  for  the 
purpose  of  having  administration  granted  {e). 

].     Inrolment. — The  writ  has  been  granted  to  command  a  company 

to  make  in  a  book  kept  for  that  purpose,  an  entry  of  the  probate  of  a  will,  and 
of  the  name  and  place  of  abode  of  A.  H.  as  the  owner,  proprietor  or  person 
entitled  to  a  share  in  the  profits  of  the  company  belonging  to  the  testator  at 
the  time  of  his  death  (/ ). 

The  writ  lies  to  command  the  mayor  of  a  borough  to  enrol  a  testament, 
which  by  custom  ought  to  be  inroUed  (g). 

Witness].  The  writ  does  not  lie  to  command  a  county  treasurer  to  pay 
the  expenses  of  a  witness  in  a  case  of  felony  pursuant  to  an  order  of  sessions, 
the  proper  remedy  being  by  indictment  or  by  attachment,  in  the  inferior 
Court  and  not  by  mandamus  (A). 

Woodward  of  London].  EestortUion.^-The  writ  of  mandamus  has  been 
granted  to  command  restoration  to  the  public  office  of  woodward  of  the  City 
of  London,  its  duties  being,  to  take  care  that  the  wood  and  coal  for  the  use 
of  the  City  of  London  be  kept  according  to  the  proper  assize  (t). 

Wood  Wharp  Yeoman].     See  title  Veoman  of  Wood  Wharf, 

Works].  The  writ  lies  to  command  the  performance  of  works,  under 
and  according  to  the  provisions  of  an  act  of  Parliament,  provided  there  be 
no  specific  legal  remedy  (7). 

(e)  AmU,  p.  18—27.  SavilVs  case,  2  Reb.  1  H.  &  W.  325.  See  tits.  <<  Cwfmtf^  (  TWo- 
610.    &  C.  nam,  Sabine's  case,  Sid.  443.  wrer\  "  OxwU  Inferior*'  (Jiufymmit^  E*^ 


((f) 2 Reb. 610.  8.C.Sid.  443,fftcpra,D.(c);  Htm,  ^c),  ''Office''  {MxnhUria^   In/trwr), 

and  see  Anon.,  Comb.  289.  (  Officere  of  OntrU). 

(e)  R.  v.  Yonge,  5  M.  &  S.  120.  (0  Anon ,  1  Bant.  123,  135,  154.    Sdiri. 

(/)  Ex  parU  Home,  7  B.  &  C.  632.     See  ven*8  case,  Stra.  832 ;  Bac.  Abr.  tit.  '•Jin.*' 

tits.  "Booke,"  «  Company**  (  Share).  (C.)  See  tit  «  Office"  ( Public). 

(g)  Bi8hopp*8case,2Roll.  106;  Com.  Dig.  0')  Anie,p,  18—27.  R.  o.  Eastern  Coon- 
tit.  " Man*'  (A. )  See  tit.  "  Cuttam."  ties  Railway.  10  A.  &  E.  557.     S. C.  4  P.  & 

(h)  Ante,  p.20.  R.  v.  Surrey  (Treasurer),  D.   48.     R.  v.  Wells  (Major)*  4  D.  562. 

1  Chit.  650.  See  the  practice  as  to  an  attach-  See  tiU.  **  Act  of  Pdrliament,*'  <*  Con^anp," 

mcnt  in  such  case,  id.  n.  ta).     R.  r.  Jeyes,  (Direciore,  Duiies,  ^.),'*Dock,"**Inclocmr€** 

3  A.  &  E.  419.  S.  C.  6  N.  &  M.  101.  s!  C.  "  Railway" {DtUies,  ^e.) 


's^^^imK^^^rwmmwm^mmwmmmmmm 


WRIT  OF  MANDAMTT8.  281 

Yboman  op  Wood  Wharf].  RestoroHah. — The  writ  lies  to  command 
restoration  to  the  office  of  yeoman  of  the  wood  whaii,  it  being  both  an 
ancient  public  office,  and  a  freehold  (A). 

York,  Sheriffs'  Court  of].  See  titles  AUomey ;  Courts  Inferior 
(Sherijy);  Sheriff's. 

{k)  AtUe,  p.  12.  SchriYen  case,  Stn.  Dig.  tit.  "  Man.**  (A.)  Bac.  Abr.  tit 
832,  cited  in  R.  «.  London  (Bfayor),  H.,  "Man."  (C.)  See  tit.  ** Office**  (PubKc), 
6  Gea  2  ;  B.  R.  2  T.  R.  182,  n.  (fr) ;  Com.       (Freehold),  **  Water  Houte"  {Master  of). 


The  above  alphabetical  series  is  supposed  to  embrace  the  substance 
of  all  that  the  reported  cases,  from  the  earliest  period,  down  to  the 
7  Q*  B.  Reports  inclusive,  contain  upon  the  subject  oi  ^*  Mandamus,^ 


282 


THE    HIGH    PREROGATIVE 


CHAPTER  THE  FOURTH. 

OF   THE   APPLICATION   TO  THE  COURT,  AND  RULE  FOR  THE  WRIT   OF 

MANDAMUS. 


Having  in  the  preceding  pages  stated  the  legal  principles  which 
govern  the  dispensation  of  the  Writ  of  Mandapius,  together  with  an 
alphabetical  series  of  the  subjects,  in  respect  whereof  it  has  been  either 
granted  or  denied,  we  now  proceed  to  treat  of  those  practical  pro- 
ceedings, by  means  of  which  such  writ  is  obtained. 


Ist.  Application,  Proceedings  before. 

3rd.  Rule. 

Demand  and  refusal   -  .         -  282 

^010  obtained 

- 

-  295 

Demand      -            -            -  283 

Motianfor     - 

-  295 

By  wham  made    -            -  283 

To  what  Court 

- 

-  296 

Whentobemade               -  283 

When  granted 

- 

-  297 

To  whom  made    -            -  283 

Nisi 

- 

-  297 

Form  of              -            -  284 

Absolute  in  first 

instance   -  297 

Affidavits             -            -  285 

How  obtained 

- 

-  298 

Refusal       -            -            -  285 

Form  of 

- 

-  299 

What,  form  of    -            -  285 

Service  of 

- 

-  300 

By  whom  made    -            -  286 

Notice  of 

- 

.  300 

Affidavits             -            -  286 

Affidavit   of  service 

and 

When  ufont  of  demand  or  re- 

notice  - 

- 

-  300 

fusal  to  be  taken  advantage 

Enlarging      - 

- 

-  301 

of           '            '            '  287 

Shewing  coxae  against  rule 

nisi 

Notice    of   application    to 

How 

- 

-  301 

Court  for  writ    -            -  287 

Who  may 

- 

-  302 

2nd.  Application  pob  Bulb. 

4th.  Rule  Absolute. 

Nature           -            -            -  287 

Whengranted 

~ 

-  303 

By  whommade            -            -  288 

Against  whom  obtained 

-  305 

Form  of 

- 

-  305 

Whentobemade         -            -290 

How  obtained 

• 

.  306 

Affidavits  in  support  of  rule      -  292 

Costs 

- 

-  306 

When  necessary                -  292 

Amendment  of 

- 

-  306 

What  to  contain   -            -  292 

Compelling  prosecutor  to 

pro- 

Renewing  application  -            -  294 

ceed  upon    - 

- 

-  306 

1st  Application,  Proceedinqs  previously  to].  Demand  and 
Refusal — It  is  an  imperative  rule  of  the  law  of  mandamus,  that, 
previously  to  the  making  of  the  application  to  the  Court  for  a  writ  to 
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command  the  performance  of  any  particular  act,  an  express  and 
distinct  demand  or  request  to  perform  it,  must  have  been  made  by  the 
prosecutor  to  the  defendant,  who  must  have  refused  to  comply  with 
such  demand,  either  in  direct  terms,  or  by  conduct  from  which  a 
refusal  can  be  conclusively  implied;  it  being  due  to  the  defendant  to 
have  the  option  of  either  doing,  or  refusing  to  do,  that  which  is  required 
of  him,  before  an  application  shall  be  made  to  *the  Court  for  the  purpose 
of  compelling  him.  Both  the  demand  and  refusal  must  also  be  shewn 
on  the  affidavits  made  use  of  in  support  of  the  application  for  the 
rule  (a). 

"].    Demandi  by  whom  made, — The  demand  may  be  made  either 

by  the  prosecutor  personally,  or  by  some  one  by  him  duly  autho- 
rized (i). 

^].    Demand^  when  to  be  made. — ^The  demand  should  not  be 

premature  as  to  time:  thus,  in  the  case  of  the  execution  of  works  by  a 
railway  company,  under  an  act  of  Parliament  (c),  unless  such  demand 
be  made  after  completion  of  the  objectionable  work  by  the  company ; 
and  thereupon  compliance  be  refused,  either  in  direct  terms  or 
virtually,  a  mandamus  will  not  be  granted,  though  the  act  of  Parlia- 
ment have  been  palpably  disobeyed,  and  though  the  time  assigned  for 
the  perform^ce  of  die  work  have'  elapsed ;  because,  as  the  benefit  of 
such  an  act  may  be  wfuved  by  the  prosecutor,  so,  if  there  have  been  an 
acquiescence  when  the  works  were  finished,  and  no  specific  complaint 
made,  it  may  be,  according  to  the  circumstances,  that  such  conduct 
may  operate  as  a  waiver  by  the  prosecutor,  notwithstanding  he  may 
have  complained  of  the  improper  nature  of  the  works  whilst  they  were 
proceeding;  because  such  complaint,  though  a  proper  precaution, 
does  not  excuse  the  omission  of  a  specific  demand  after  the  completion, 
which  demand  should  be  expressive  of  what  the  prosecutor  considers 
to  be  the  eflect  of  the  act,  &c. 

(a)  See  antcy  p.  52,  n.  (n),  84,  n.  (t).  In  most  of  the  titles  of  the  preceding 

R.  o.  Brecknock  Canal,  4  N.  &  M.  871.  series,  as  in  that  of  Railway,  instances 

S.C.3A.&E.  217.  S.C.  1  H.  &W.279.  can  be  found  of  the  necessity  of  a  de- 

R.  V.  Ford,  2  A.  &  E.  588.  S.  C.  4  N.  &  M.  mand  and  refusal, 

451.  R.  r.  Beverley  (Mayor),  8  D.  143.  (b)  R.  v.  Ford,  2  A.  &  E.  588.   S.  C. 

R.  p.  West  Looe,  3  B.  &  C.  677.    S.C.  4N.  &M.  451.    R.  r.  Frost,  8  A.  &  E. 

5  D.  &  H.  600,  per  Bayley,  J.    R.  v.  822.     S.  C.  1  P.  &  D.  75.    R.  ».  West 

Leicester  (J.),  4  B.  &  C.  891.    S.  C.  7  Looe  (Mayor),  3  B.  &  C.  686.    S.  C.  5 

D.  &  R.  370.    R.  V.  Nottingham  (J.),  D.  &  R.  590. 

3  A.  &  E.  503.    S.  C.  5  N.  &  M.  160.  (c)  R.  v.  Bristol  Railway  Company, 

R.  ».  Frost,  8  A.  &  E.  826.  S.  C.  1  P.  &  12  L.  J.,  N.  S.  106,  Q.  B.  S.  C.  4  Q.  B. 

D.  75.    See  post,  ''Applicaiion"  {Affida-  162.    S.  C.  3  G.  &  D.  384.    See  tit. 

viU).  ''Railioaif  (Duties,  ^c.  Rule). 
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].     Demand^  to  whom  made. — The  demand  must  be   made 

personally  to  those  fvom  whom  the  duty,  &c.  is  required  {(t).  With 
respect^  however,  to  applications  to  justices  of  the  peace  individuallj, 
to  do  certain  acts  which  magistrates  of  that  description  are  in  general 
authorized  to  do,  the  generality  of  their  authority,  and  the  multitude  of 
the  persons  invested  with  it,  may  be  a  sufficient  reason  for  not  requiring 
a  previous  application  to  eack^  before  resort  is  had  to  the  Court  of 
B.  R.  to  correct  an  improper  refusal  of  either  of  them  to  act  when 
duly  called  upon.  But  where  two  persons  only  are  specially  designated 
by  the  Legislature  to  do  a  certain  act,  it  is  not  sufficient  to  found  an 
application  to  the  Court  for  a  mandamus,  to  shew  that  an  application 
has  been  made  to  one  of  them  only  (e). 

].    Demand^  Form  of. — The  demand  must  be  express  and 

distinct,  and  not  couched  in  general  terms  (/) ;  it  should  accurately 
demand  a  performance  of  that  which  the  defendant  legally  can  and 
should  do  {g).  Thus,  where  an  act  of  Parliament  empowers  a  company 
to  execute  works  in  a  manner  therein  prescribed,  and  a  party  wishes 
to  enforce  the  proper  execution  thereof  by  mandamus,  he  must,  after 
the  work  is  completed,  specifically  require  the  company  to  perform 
those  things  which,  according  to  his  opinion,  the  act  requires  {h\ 

A  demand  in  the  alternative  to  do  one  of  two,  three,  or  more  things, 
will,  if  the  duty  enjoined  form  one  of  them,  and  there  shall  have  been 
a  general  refusal  to  comply  with  such  demand,  be  sufficient  (t).  In 
some  cases,  as  an  application  to  inspect  documents,  &c.,  the  object  of 
the  demand  should  be  stated,  in  order  that  the  defendant  may  see  the 
propriety  of  the  prosecutor's  purpose,  and  that  such  inspection,  &c. 
has  a  proper  and  definite  object,  and  not  the  gratification  of  mere 
curiosity  (j). 


(d)  R.  V.  Stoke  Damerel  (Minister), 
5A.&E.584.  S.  C.1N.&P.56.  R. 
V.  Wiltshire  Canal,  3  A.  &  E.  477.  S.  C. 
5  N.  &  M.  344.  R.  v.  Norwich  RaUway, 

3  D.  &  L.  3g5.  S.  C.  15  L.  J.,  N.  S.  24, 
Q.  B.  See  post,'' WrW"  (Direction). 

(e)  R.  V.  London  (Ep.),  13  East,  425. 
See  ante,  tit.  ''Lectureship''  (AppHca- 
tian),  ante^  p.  146,  n.  (6). 

(/)  R.  V.  Ford,  2  A.  &  E.  688.  S.  C. 

4  M.  &  N.  451,  and  see  R.  v.  Brecknock 
Canal,  3  A.  &  E.  217.  S.C.4N.&M. 
871.  S.  C.  1  H.  &  W.  279.  S.  C.  4 
L.  J.,  N.  S.,  M.  C.  105.  R.  ».  West 
Looe  (Mayor),  3  B.  &  C.  686.  S.  C.  5 
D.  &R.  590.    See  R.  r.  Stoke  Damerel 


(Minister),  5  A.  &  E.  584.    S.  C.  1  N. 
&  P.  56,  and  post,  tit  "ReturpT  (Cer- 


(g)  R.  O.Hughes, 3  A. &£.  425.  See 
a  form  of  demand  in  R.  o.  Frost,  8  A.  & 
E.  823.  S.  C.  1  P.  &  D.  75.  R.  v. 
Kendall,  1  Q.  B.  366.  S.  C.  4  P.  &  D.602. 
See  post,  "WrU''  (Mandatory  CUrnse). 

(A)  R.  p.  Bristol  Railway,  4  Q.  B. 
162.  S.  C.  3  G.  &  D.  384.  S.  C.  12 
L.  J.,  N.  S.  106,  Q.  B.  Ante,  p.  283. 

(0  R.  v.  St.  Margaret*s  Parish,  1  P.  & 
D.  116.  S.  C.  8  A.  &  E.  889.  S.  C.  1  W. 
W.H.673. 

(f)  Ante,  p.  16,  n.  (e).  R. «.  WUtsh. 
Canal,  ^  A.  &E.  483.    S.C.5N.&M. 
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].    Demand;  Affidavits. — The  demand  must  clearly  appear  to 

have  been  properly  made,  by  the  affidavits  (A)  used  in  support  of  the 
application,  or  the  Court  may  refuse  it 

; "],    Refusal^  what.  Form  of. — There  must  also,  as  before  stated, 

have  been  a  distinct  refusal  by  the  defendant  to  do  the  thing,  or 
perform  the  duty,  &a  (Z),  previously  to  the  application  to  the  Court 
for  the  writ 

As  to  the  form  of  the  refusal,  it  has  been  held,  that  it  is  not  necessary 
that  the  word  ^^  refuse,^  or  any  equivalent  to  it,  should  be  used  by  the 
defendant,  but  there  should  be  enough,  from  the  whole  of  the  &cts,  to 
shew  to  the  Court,  that  for  some  improper  reason  compliance  is 
withheld,  and  a  distinct  determination  not  to  do  what  is  required  (m)  I 
thus,  where  the  affidavits  shewed  a  readiness  by  the  defendant  *^  to  do 
the  works,  if  indemnified^  such  was  held  not  to  amount  to  a  refusaly 
as  it  left  the  case  short  of  the  point  to  which  it  would  have  been 
brought  if  such  an  application  had  been  made,  that  any  nonperformance 
afterwards  must  have  amounted  to  a  refusal;  as  the  delivery  of  a  notice, 
stating,  *^we  desire  a  direct  answer,  and  your  not  giving  it  will  be 
considered  a  reftisal;"  for  so  direct  an  application  would  probably  have 
led  to  a  direct  denial ;  therefore  in  similar  cases  such  an  application 
or  something  equivalent  should  have  taken  place,  in  order  to  furnish  a 
ground  for  the  writ  (n).  So,  the  fact  of  taking  reasonable  time  to  con- 
sider before  fulfilling  the  demand,  does  not  amount  to  a  refusal;  for  the 
prosecutor  should,  in  such  a  case,  apply  again  to  the  defendant,  in  order 
to  obtain  an  answer,  which  shall  shew  that  the  defendant  has  exercised 

344,  n.  (d),    B.  v.  Clear,  4  B.  &  C.  899.  4  L.  J.,  N.  S.,  M.  C.  105.    B.  v.  Ford,  2 

S.C.7D.&B.393.    See  tits. " -Boo**,''  A.  &  E.  588.    S.  C.  4N.  &  M.451.    B. 

^  Manor'*  (RoUs  IfupecHon).  v.  East  India  Companj,  4  B.  &  Ad.  537. 

(k^  Ante,  p.  283,  n.  (a).    Ex  parte  S.  C.  1  N.  &  M.  335.    B.  v.  Kent  (J.), 

CarltonHighDale,  4N.  &M.  313.    B.  9  B.  &  G.  285,  287.    ^x /xiffe  Winfield, 

o.  Kendall,  1  Q.  B.  366.    S.  G.  4  P.  &  D.  3  A.  &  E.  614.    B.  v.  Bristol  BaUway, 

602.    B.  V.  Barker,  Burr.  1265.    S.  C.  4  Q.  B.  162.  S.  G.  3  G.  &  D.  387.  S.  C. 

iW.BIac.  300.    See  m/ra,"22e/i«a/"  12  L.  J.,  N.  S.,   Q.  B.    106.    B.  ». 

{Affidofoits),  and  post,  tit.  "  Affidavits:'  Thames  Gommrs.,  8  A.  &  E.  901,  n.  (5). 

(0  Seeaiii^,p.283,n.  (a).  B.  o.Bristol  B.  v.  Middlesex  (Archdeacon),  3  A.  & 

Bailway,  12  L.  J.,  N.  S.  106,  Q.  B.  E.615.  B.  v.  Stoke  Damerel  (Minister), 

S.  G.  3  G.  &  D.  387.    S.  G.  4  Q.  B.  162.  5  A.  &  E.  584.    S.  G.  1  N.  &  P.  56. 

R.  V.  West  Looe  (Mayor),  3  B.  &  G.  B.  v.  Norwich  (Bailway),  15  L.  J.,N.S. 

686.    S.  G.  5  D.  &  B.  590.    B.  v.  The  24,  Q.  B.    S.  G.  3  D.  &  L.  385. 
Wilts.  Ganal,  8  D.  623.  B.  v.  Montacute,  (n)  3  A.  &  E.  217.    S.  G.  4  N.  &  M. 

1  W.  Blac.  60.    S.  G.  1  Wils.  283 ;  1  871.    S.  G.  1  H.  &  W.  279.    S.  G.  4  L. 

Barn.  59 ;  Bac.  Abr.  tit. '« Man:'  (D.)  J.,  N.  S.  105,  M.  G.,  supra,  n.  (m).  B.  v. 

(m)  Ante,  p.  283,  n.  (a).   B.  v.  Breck-  Wiltshire  Ganal,.  3  A.  &  E.  483.    S.  G.  5 

nock  Ganal,  3  A.  &  E.  217.    S.  G.  4  N.  N.  &  M.  344,  siqmi,  n.  (/).    See  ante, 

&  M.  871.    S.  G.  1  H.  &  W.  279.    S.  G.  p  283,  n.  (a). 
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his  judgment  on  the  demand  (o).  So,  in  a  case  where  certain  books 
were  offered  for  inspection  as  a  matter  of  favor,  and  not  as  of  right, 
upon  which  right  inspection  was  demanded,  it  was  held,  that  although 
it  might  be  important  to  assert  the  right,  yet  the  prosecutor  should  have 
said,  that  '^  he  accepted  the  liberty  of  inspection  as  of  right,  and  not  as 
of  favor  *^  if,  thereupon,  the  books  had  been  withheld,  such  would 
have  amounted  to  a  refusal  (/?). 

The  Court  has  however  held,  that  the  rescinding  of  an  ori^al 
resolution  on  which  a  dispatch  was  framed,  is  equivalent  to  an  absolute 
refusal  to  transmit  such  dispatch,  and  sufficient  to  authorize  the  Court 
to  entertain  the  subject-matter  of  the  mandamus  (^).  So,  an  answer 
to  a  demand  that  the  defendant  ^^will  not  disobey  the  order  of  the 
Court  of  B.  R.,"  amounts  to  a  refiisal  to  comply  without  such  an 
order  (r).  So,  if  it  be  clear  from  the  acts  of  the  defendant,  that  he 
does  not  intend  to  comply  with  the  demand,  a  statement  of  the  &cts 
upon  which  such  supposition  of  the  prosecutor  is  based,  will  be  con- 
sidered by  the  Court  as  tantamount  to  a  refusal  {s).  So,  a  colorable 
adjournment  or  procrastination  of  the  performance  of  an  act  for  the 
purpose  of  delay,  is  equivalent  to  a  refusal,  and  the  Cotirt  will  award 
the  mandamus  {().  But  the  Court  will  not  award  the  writ,  where  the 
refusal  has  been  hon&Jide,  or  was  justifiable  at  the  time  it  was  made  (tc). 

].     Refusaly  by  whom, — The  refusal  must  not  only  be  clear,  but 

must  be  made  by  those  properly  called  upon  to  do  the  act,  &c.  Thus, 
the  Court  refused  *a  mandamus  to  permit  an  inspection  of  books,  &c 
by  a  company,  where  there  had  been  no  refusal  by  the  committee, 
although  there  had  been  a  direct  refusal  by  the  clerk,  in  whose 
possession  the  books,  &c  were,  and  notwithstanding  that  previously  to 
such  refusal  by  the  clerk,  upon  an  application  having  been  made  to  the 
committee,  they  had  given  a  qualified  refusal  (v). 

.    Affidavits. — The  refusal  must  clearly  appear  by  the  affidavits, 

in  order  that  the  (3ourt  may  judge  as  to  its  sufficiency  (ti?):  but  the 

(p)  3  A.  &  E.  483.    S.  C.  5  N.  &  M.  Railway,  10  A,  &  E.  561.     S.  C.  4  P.  & 

344,  9upm,  n.  (n).    R.  v,  Wilts.  Canal,  D.  48.    See  ante,  p.  283,  n.  (a). 

8  D.  623.    R.  V.  Kendall,  1  Q.  B.  366.  (0  R-  v-  St.  Margaret,  1  P.  &  D.  116. 

S.  C.  4  P.  &  D.  602.  S.  C.  8  A.  &  £.  889;  and  see  8  A.  &  E. 

(p)  R.  V.  Northleach  Roads,  5  B.  &  901,  n.  (6). 

Ad.  982.  (tt)  Ex  parte  Parkes,  9  D.  616. 

(q)  R.  V.  East  India  Company,  4  B.  &  (o)  R.  v.  Wiltshire  Canal,  3  A.  &  £. 

Ad.  535.  S.  C.  1  N.  &  M.  335, 349.  See  483.     S.  C.  5  N.  &  M.  344.    See  also  3 

tit. «'  East  India  Companyr  G.  &  D.  386.    S.  C.  4  Q.  B.  169,  nqtra. 

(r)  B.  V,  Middlesex   (Archdeacon),  R.  v.  Middlesex  (Archdeacon),  5  N.  & 

3  A.  &  E.  617.    S.  C.  5  N.  &  M.  494.  M.  497 ;  and  see  R.  ».  Excise  (Commis- 

(*)  R.  ».  Birmingham  Canal,  2  W.  sioners),  6  Q.  B.  981,  n.  (6). 

Blac  708,  and  see  R.o.  Eastern  Counties  (w)  Ante,  p.  283,  n.  (a).    Ex  parte 
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reasons  or  grounds  of  the  refusal  need  not  be  set  forth ;  it  is  sufficient 
to  state  the  fact  of  reiusal,  if  express,  or  if  inferential,  the  facts  from 
which  such  refusal  is  inferred ;  and  this  practice  also  obtains  in  those 
cases  where  the  rule  is  absolute  in  the  first  instance  (x). 

].    When  want  of  demand  or  refusal  can  be  taken  advantage  of. — 

The  objection  as  to  the  neglect  of  a  demand,  or  the  absence  of  a  refusal, 
should,  in  order  to  prevent  a  waste  of  time,  be  objected  to  in  the  first 
instance,  viz.  on  shewing  cause  against  the  rule  for  the  writ,  and  cannot 
be  made  after  the  merits  of  the  case  have  been  discussed  (y).  In 
M.  T.,  3  Vict,  Lord  Denman,  C.  J.,  announced,  that  the  Court  of 
B.  R.  had  come  to  a  resolution  not  .to  entertidn  an  objection  to  a  rule 
for  a  mandamus,  on  the  ground  that  there  had  been  no  refusal  to  do 
the  thing  required  by  the  writ»  unless  such  objection  should  have  been 
taken  at  the  outset  of  the  argument  in  shewing  cause  (z). 

].   Notice  of  Application  to  Court  for  writ — ^In  general,  no  notice 

of  the  intended  application  to  the  Court  for  a  rule  to  issue  a  writ  of 
mandamus  is  necessary,  previously  to  the  making  of  such  application, . 
except  in  those  cases  in  which  it  is  either  expressly  required  by  statute, 
&C.  (a),  or  in  which  the  rule  being  absolute  in  the  first  instance,  the 
practice  of  the  Court  directs,  that  notice  of  the  intended  application 
shall  be  given  to  the  person  against  whom  it  is  about  to  be  made  (&). 


2nd.  Application  for  Rule.]  Nature  of — The  application  to  the 
Court  of  B.  R.,  for  a  rule  for  a  writ  of  mandamus,  in  all  matters  affect- 
ing the  pubUCi  is  ex  debiio  justiiuB  (c).  So  if  a  statute,  charter,  &c., 
specially  delegate  to  the  Court  of  B.  R.  the  power  of  enforcing  certain 

duties  and  requirements  by  writ  of  mandamus  (df),    or  make  the 

Carlton    High  Dale,  4  N.  &  M.  813.  notice  has  been  held  to  be  necessary,  as 

R.  V,  Barker,  Burr.  1265.    S.  C.  1  W.  tit.  ''Office"'  {Election^  Notice  ofAppU- 

Blac.  300.    And  see  «tpra,  ''Demand''  eoHon). 

^Affidavits),  (b)  Ex  parte  Winfield,  3  A.  &  E.  614. 

(x)  Ex  parte  Winfield,  3  A.&  E.  614.  As  to  when  a  rule  for  a  writ  is  absolute. 

See  post^  tit.  '* Affidavits^"  and  post^  p.  298.  in  the  first  instance,  see  the  sereral  titles 

(y)  B.  V.  Bristol  Railway,  3  G.  &  D.  of  the  preceding  series,  and  infroj  tit. 

387.    S.  C.  4  Q.  B.  171,  per  Ld,  Den-  "  Rvler 

man,  C.  J.,  citing  R.  v.  The  Eastern  (c)  See  ante,  p.  56,  n.  (o).  Bull.  N.  P. 

Counties  Railway,  10  A.  &  E.  531,  545,  199.  Anon.,  2  Bam.  237;  Bac.  Abr.  tit. 

and  n.  (ft).    S.  C.  4  P.  &  D.  48 ;  2  P.  &  "  Man,"  (E.)  R.  v.  West  Looe  (Mayor), 

D.  648 ;  1  Railw.  Cas.  509.  3  B.  &  C.  683.  S.  C.  5  D.  &  R.  590. 
(z)  3  P.  &  D.  123,  n.  (d).  See  ante,  tit,  "  Burgess"  {Election  Ap- 
ia) Ante,  p.  167,  n.  (a),  183,  n.  (/).  plication). 

R.  v.  Jones,  Str.  704.    See  stat.  6  &  7  (d)B„v,  Greene,  6  A.  &  E.  548.  S.  C. 

Vict.  c.  89,  s.  5,  App.,  and  the  difierent  1  N.  &  P.  631.    See  tits.  "Act  of  Par- 

titles  of  the  preceding  series,  where  such  liament"  "  Charters"  &c«,  and  ante,  p.  1 1 . 
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granting  of  such  writ  matter  of  positive  law,  the  applicant  is,  on  a 
proper  case,  entitled  to  such  writ  ex  debito  justititB^  and  on  such  occasions 
the  Court  has  no  discretionary  power  either  as  to  the  granting  or  the 
withholding  of  it;  neither  can  it  either  fetter  nor  delay  it  (e). 

Where,  however,  the  right  or  power  is  of  a  private  nature,  as  in  the 
case  of  many  offices,  &c.,  in  which  the  public  are  not  primarily  con- 
cerned, it  is  discretionary  in  the  Court,  in  the  first  instance,  either  to 
grant  or  refuse  the  application  (/) ;  or  to  grant  a  rule  to  shew  cause 
why  it  should  not  issue.  But  where  the  granting  of  the  application 
is  in  the  discretion  of  the  Court,  such  discretion  must  be,  and  is, 
governed  by  certain  principles  {g)\  that  is,  agreeably  to  the  justice  of 
the  case,  and  as  the  interests  of  the  parties  seem,  in  its  judgment,  to 
require  (A) ;  thus,  as  a  general  rule,  the  Court  will  always  refuse  the 
writ,  unless  the  defendant  have  acted  wrongly  (t). 

"].     By  whom  made. — In  general  all  those  who  are  legally  capable 

of  bringing  an  action,  are  also  equally  capable  of  applying  to  the  Court 
of  B.  R.  for  the  writ  of  mandamus ;  so  all  those  who  are  l^ally  deprived 
of  the  power  to  bring  an  action,  are  also  equally  prevented  irom 
applying  for  such  writ  (;).  Thus  the  writ  will  not  be  granted  at  the 
instance  of  a  man  outlawed,  until  the  outlawry  have  been  reversed; 
and  it  has  been  held,  that  such  reversal  must  be  shewn  on  the  writ, 
for  the  Court  cannot  otherwise  take  notice  of  it  (A) ;  therefore  the 
outlawry  of  the  prosecutor  is  a  good  return. 

The  application  for  the  rule,  &c.,  must  be  made  by  him  or  them  who 
has  or  have  the  immediate  right  to  the  subject-matter  of  the  writ ;  there- 
fore it  will  not  be  entertained,  but  dismissed,  if  made  by  those  who 
have  but  a  remote  interest  in  the  subject  Thus  where  a  controversy 
existed  in  a  municipal  corporation,  between  the  fireemen  under  the  old 

(«)  See  ante,  p.  -54,  n.  (a).    B.  v.  S.  C.  nom.  R.  o.  Brbtol  (Major),  1  D.& 

Evesham  (Corp.),  Kel.  244.  R.  389.    Anon.,  2  Bam.  236. 

(/)  See  ante,  p.  112,  n.  (o).    Gas.  t.  (A)  R.  v.  Brewers'  Companj,  4  D.  & 

Hard.  99 ;  Burr.  2189.    Anon.,  2  Bam.  R.  496.  S.  G.  5  M.  &  R.  140,  153.  R.  v. 

237;  Bac.  Abr.  tit  "  Man:'  (A.),  (E.)  Paddington  Vestry,  9  B.  &  C.  461.  R.  r. 

R.  V,  Excise  Gommissioners,  2  T.  R.385.  Eastem  Gounties  Railway,  10  A.  &  £. 

R.  V.  Glear,  4  B.  &  G.  899.     S.  G.  7  D.  543.    R.  p.  Excise  Gommissioners,  2  T. 

&  R.  393.    R.  V.  Grojdon,  5  T.  R.  714.  R.  385.   R.  o.  Buckinghamsh.  (J.),  1 B. 

(g)  R.  o.  London  (Mayor),  1  T.  R.  &  G.  489 ;  9  B.&  G.461. 

425,  426.    R.  o.  Palmer,  8  East,  425.  (i)  R.  v.  Ghester  (Ep.),  1  T.  R.  408. 

R.  V.  BuUer,  8  East,  392 ;  Bac.  Abr.  tit.  (;*)  ^^  "^^  tit  <*  Crown  Cuetomt,** 

«  Manr  (E.)   R.  v,  Luton  Roads  Tms-  "  ilfofior"  (JBoyo/),  «  Vieitarr 

tees,  1  G.  &  D.  251.    S.  G.  1  Q.  B.  860.  (k)R.  v.  Bristol  (Mayor),  1  Show.288. 

R.  p.  Manchester  Railway,  1  G.  &  D.  S.  G.  nam.  R.  r.  Rowe,  Garth.  199.  S.  C. 

344.    R.  r.  Excise  Gommissioners,  2  T.  Gomb.  145 ;  Gom.  Dig.  tit**  ManT  (B.) 

R.  381.    R.  V.  London  (Mayor),  2  T.  R.  See  past,  tits.  "  Writ"  (Form  of).  «  Be- 

177.    R.  V.  Griffiths,  5  B.  &  A.  731.  tumT  And  oiife,  p.  27, 28. 
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charter,  and  the  town  council,  under  stat 5  &6  Wm. 4,  c.  76,  as  to  the 
exclusive  right  of  the  former  to  some  corporation  property  for  their 
own  private  use,  respecting  which  a  public  meeting  of  the  freemen  had 
been  held,  and  a  resolution  carried,  at  the  instance  of  A.,  a  freeman, "  that 
the  rents  should  be  paid  into  the  hands  of  the  defendant,  to  wait  until 
the  claim  of  the  freemen  should  be  decided."  The  rents  having  been 
so  paid,  and  a  rule  nisi  having  been  obtained  by  A.,  as  a  freeman 
burgess,  and  inhabitant  of  the  borough,  liable  to  contribute  to  the 
borough  rate,  for  a  mandamus  to  the  defendant  to  pay  over  the  money 
into  the  hands  of  the  treasurer  of  the  borough ;  the  Court  dischai^d 
the  rule,  and  held  that  the  parties  to  apply  in  such  a  case  were  the 
town  council,  treasurer,  or  other  authorized  party,  and  not  any  in- 
dividual having  a  remote  interest  in  the  corporation  funds  (/).  So  an 
application  to  restore  a  deputy  officer  who  has  been  wrongfully  deprived, 
will  be  refused,  if  it  be  made  at  the  instance  of  such  deputy,  because 
the  party  who  is  immediately  concerned  in  interest,  is  the  appointor  of 
the  deputy,  for  it  is  his  freehold  which  is  concerned  (m). 

When  an  application  is  made,  the  object  of  which  is  to  obtain  the 
benefit  of  certain  provisions  of  an  act  of  Parliament,  &c.,  those  for 
whose  benefit  such  provisions  were  inserted  in  the  act,  &c.,  should  be 
the  applicants  for  the  rule,  although  they  may  be  neither  specially  nor 
nominally  mentioned.  Thus  the  Court  has  granted  a  mandamus  to 
appoint  overseers  for  a  hamlet,  upon  an  affidavit  that  there  were  poor 
belonging  to  it,  notwithstanding  that  the  act  (13  &  14  Car.  2,  c.  12), 
does  not  specifically  state  who  is  to  enforce  the  appointment  (n). 

If  necessary,  the  writ  may  be  obtained  on  the  application  of  one 
who  is  bound  to  make  a  return  to  it.  Thus,  a  writ  of  mandamus  to 
the  overseers  and  churchwardens  of  a  parish  to  make  a  poor's  rate, 
may  be  issued  on  the  application  of  one  of  the  overseers,  where  it 
appears  by  affidavit  that  the  other  overseer  has  refused  to  concur  in 
m^ing  the  rate;  and  it  has  been  held,  that  the  stat  1  Wm.  4,  c.  21, 
makes  no  difference  as  to  the  parties  who  may  obtain  the  writ  (0). 

In  certain  cases  where  no  particular  person  has  been  interested,  the 
Court  has  granted  the  writ  {p\  in  order  to  avoid  a  defect  of  police. 

(0  Anie,  p.  94,  n.  (a).    R.  v.  Frost,  and  see  tit.  "Oj^c"  (Restoration). 

1  P.  &  D.  75.  S.  C.  8  A.  &E.  822.  S.  C.  (»)  Antej  p.  32,  n.  (w).    R.  ».  Cum- 

1  W.  W.  &  H.  664;  2  Jur.  966.    R.  v,  beriand,  1  M.  &  S.  193.     R.  v.  West- 

Witham  Sayings*  Bank,  1  A.  &  E.  321.  moreland,  I  Wils.  138.  R.  v.  Kent  (J.), 

S.  C.  3  N.  &  M.  416.    The  stat.  1  W.  4,  14  East,  395.  See  tit.  "  Overseersr 

c.  21,  does  not  affect  the  law  concerning  (o)  Anie^  p.  220,  n.  (e),  221,  n.  (q). 

the  partiesbywhoma  mandamus  must  be  R.  v.  Gadsby,  1  N.  &  P.  572.    Anon., 

prosecuted.  R.  t7.  Edlaston  (Overseers),  2  Chit.  254.    See  stats.  1  Wm.  4,  c.  21, 

1  N.  &  P.  20.    S.  C.  W.  W.  &  D.  163.  (E.),  and  9  &  10  Vict.  c.  113  (I.),  App. 

(m)  See  ante,  p.  178,  n.  (o),  252  (c),  (p)  See  ante,  it.  32,  n.  (w),  and  supra,. 
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].     Against  whom  made. — The  application  for  the  rule  should 

be  made  against  all  those,  if  more  than  one,  whose  duty  it  will  be  to 
execute  the  writ,  if  it  should  ultimately  issue  {q) ;  thus  if  several 
persons  form  but  one  artificial  person  or  officer,  they  must  all  be  made 
the  subject  of  the  same  rule  (r).  The  application  should  clearly 
disclose  to  the  Court  in  what  ofiScial  capacity,  if  any,  the  writ  is 
intended  to  be  directed  (*). 

As  to  ati  application  against  the  Crown,  see  titles  Crown ;  Ctutoms; 
Manor  {Royal). 

].     When  to  be  made. — The  application  for  the  rule  should  not 

be  premature  as  to  time ;  for  the  Court  will  not  grant  it  before  the 
proper  time  for  the  application  shall  arrive,  for  until  then  it  cannot 
be  ascertained  but  that  the  defendant  will  proceed  regularly  {t).  Thus 
the  Roman  law  has  a  rule,  that  ^^mkil  peti  potest  ante  id  tempusy  quo 
per  rerum  naturam  persohi  possit;  et  cum  solvendi  tempus  obtigationi 
additur,  nisi,  eo  prtBterito, peti  nan  potest^  («).  The  general  rule,  however, 
as  to  the  time  of  the  application,  is,  that  it  must  be  made  within  a 
reasonable  time,  after  the  default,  neglect  of  duty,  &c.,  especially  if  the 
applicant  have  another,  though  not  so  efficacious  a  remedy  as  by  writ 
of  mandamus  (v). 

If  the  proper  time  for  the  doing  of  the  act,  &c.,  cannot  be  ascertained, 
the  mandamus  will  be  granted  immediately  upon  default,  if  it  be  shewn 
that  by  a  refusal  of  it  great  public  inconvenience  may  accrue  (w) ;  and 
it  has  been  held,  to  be  no  ground  for  refusing  an  application  for  a  writ 
to  command  the  execution  of  the  powers  of  an  act  of  Parliament,  that 
the  period  of  time  with  reference  to  which  such  powers  are  limited,  has 
expired  (x\ 

The  grounds  of  prematurity  are  as  various  as  the  requisites  necessary 
to  complete  the  prosecutor's  right,  as  want  of  notice  of  application,  where 
such  is  necessary  (y),  or  the  absence  of  a  demand  or  refusal. 

n.(n).  Town  of  Nottingham's  case,  Bull.  (0  R.  v.  Attwood,  4  B.  &  Ad.  484. 

N.  P.,  tit.  ''Manr    Gude's  Cr.  Pr.  181.  R.  r.  Bumstead,  2  B.  &  Ad.  699.    R.  v. 

Seetit^'ActofPdrliametU''(AppUcaiion).  Milverton,   (Manor),  3  A.  &  £.  285. 

(g)  R.  V.  King's  Lynn  (J.),  3  B.  &  C.  R.  v.  Kent  (J.),  9  B.  &  C.  286.    B.  v. 

149,152;  Bull.  N.  P.  195.  R.r.Clerken-  London  RaUway,  15  L.  J.,  N.  S.  42, 

well  (Parish),  Bull.  N.  P.  200.    See  Q.  B.    S.  C.  3  D.  &  L.  399. 

ante,  p.  284,  n.  (e),  286,  n.  (o).  (u)  Gelsus,  lib.  12,  D. ;  D.  50, 17,  186. 

As  to  those  who  are  subject  to  the  (v)  See  ante^  p.  87,  n.  (A),  184,  n.  (A). 

writ,  see  ante^  p.  29,  and  the  several  (to)  3  A.  &  £.  286,  supra,  n.  (/)•  See 

titles  of  the  alphabetical  series.  tits.  ^^  Alderman'*  (Election,  Application), 

(r)  R.  V,  Middlesex   (Archdeacon),  ^^ Burgess  BoW*  (AppUeation), 

3  A.  &  E.  615.    S.  €.  5  N.  &  M.  494.  (x)  See  ante,  p.  32,  n.  (/),  87,  n.  (J). 

(s)  Papillon's  case,  Skin.  64.    R.  o.  (y)  See  ciife,  p.  287,  n.  (a),(h),stpra. 

West  Looe,  3  B.  &  C.  685.    S.  C.  5  D.  n.  (/).  In  re  Lodge,  2  A.  &  E.  124,  n.  (*) ; 

&  R.  592.    Bac.  Abr.  tit.  "  Man^  (F.)  3  A.  &  E.  2«6,  n.  (rf). 
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If  the  application  for  the  rule  be  moved  for  prematurely,  it  will  be 
dismissed,  with  costs  (z). 

There  is  no  limitation  of  time  within  which  an  application  for  a  rule 
for  a  mandamus  need  be  made,  except  that  it  should  be  within  a 
reasonable  time;  but  if  the  applicant  improperly  delay  such  application, 
the  Court  will  refuse  to  interfere,  agreeably  with  the  rule,  *'  vigilantibtis 
nan  darmientibus  jura  subserviunt^  (a). 

As  before  stated,  the  only  rule  as  to  the  time  within  which  an  appli- 
cation for  the  writ  must  be  made,  is,  that  it  must  be  made  within  a 
reasonable  time  after  the  right  has  accrued,  such  reasonable  time  to  be 
ascertained  by  a  consideration  of  the  circumstances  of  each  particular 
case.  Thus,  where  allotments  had  been  set  out  under  an  inclosure  act,  to 
a  party  claiming  them,  and  possession  given  about  the  year  1817,  but  no 
road  had  been  made  to  them,  nor  any  access  but  through  allotments  made, 
or  land  sold  under  the  act  to  other  persons.  On  motion  in  1829,  for 
a  mandamus  to  the  commissioners,  who  had  not  then  published  their 
award,  to  set  out  an  occupation  road  to  the  first  mentioned  allotments, 
the  Court  held,  that  the  application  came  too  late  (b).  So  the  Couit 
has  refused  to  command  a  Court  of  Quarter  Sessions,  touching  the 
erection  of  a  road  gate,  after  a  lapse  of  twenty  six  years  after  the 
erection,  leaving  the  prosecutor  to  proceed  by  indictment  for  the 
nuisance,  or  by  an  action  of  trespass,  if  his  passage  were  obstructed  (c). 
So  the  Court  has  refused  an  application  for  a  writ  to  command  a  canal 
company  to  enrol,  according  to  their  act  of  Parliament,  certain  contracts, 
&c.,  relating  to  certain  lands  purchased  by  the  company,  after  a  lapse 
of  sixty-five  years  from  the  time  of  such  purchase,  during  which  no 
application  had  been  made  to  the  company  (d).  So  the  Court  has 
refused  an  application  for  a  writ  to  make  a  rate  to  reimburse  inhabitants 
on  whom  a  fine  has  been  levied  for  non-repair  of  a  highway,  after  an 
interval  of  eight  years  (e).  So  the  Court  will  refuse  the  writ,  if  the 
parties  who  apply  have  been  guilty  of  great  negligence  or  laches,  or 

(z)  Sec  pod,  tit.  "  CoH»r  Canal,  1  M.  &  S.  32.    R.  v.  Ellis,  2  D., 

(a)  Avie,  p.  290,  n.  (r).  R.  v.  Leeds  N.  S.  361.  R.  v.  McKay,  4  B.  &  C. 
Canal,  1 1  A.  &  £.  321.  S.  G.  3  P.  &  D.  658.  R.  v.  Lancash.  (J.),  12  East,  365, 
174.  R.  V.  Chesh.  (J.),  15  L.  J.,  N.  S.  370.  R.  r.  St.  Paul's  Parish,  1  M.  &  R. 
114,  M.  C.   R.  ».  Derbysh.  (J.),.Nolan,  596.    Ex  parte  Scott,  8  D.  329. 

29.     R.  V,  West  Riding  (J.),  1  G.  &  D.  (c)  R.  v.  Cambridgesh.  (J.),  1  D.  & 

706.  S.C.  6  Jur.506.  S.C.  11 L.  J.,  N.  S.  R.  325.  See  tit.  "  Highway''  (Toll). 
80,  M.  C.     See  tbe  several  titles  of  this  (d)  Ante,  p.  60,  n.  (a). 

Work  as  to  when  the  application  in  each  (e)  R.  v,  Lancash.  (J.),  12  East,  366. 

case  is  to  be  made.  And  see  R.  v,  Stainforth  Canal,  1  M.  & 

(b)  Ante,  p.  290,  n.  (o),  and  supra,  n.  S.  32,  where  it  is  held,  that  the  applica- 
(a).  R.  V.  Cockermottth  Enclosure,  1  tion  to  command  a  compensation  must 
B.  &  Ad.  378,  380.    R.  v.  Stainforth  be  made  within  a  reasonable  time, 

V  2 
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where  one  of  the  applicants  only  is  in  fault  (/).  But  where  after  the 
assessment  by  a  jury,  under  a  local  act,  and  during  a  dispute  of  title, 
three  years  elapsed,  such  lapse  was  held  to  be  no  ground  for  refusing 
the  writ  (ff). 

The  Court  will  require  greater  promptness  in  the  application,  if  the 
applicants  have  another  remedy,  but  which  may  not  be  so  efficacious  as 
the  writ,  as  by  ejectment  (A).  If,  however,  the  application,  under  all  the 
circumstances  of  the  case,  be  not  made  within  a  reasonable  time,  but 
the  delay  is  accounted  for,  the  Court  will  grant  the  rule  (t). 

1.     Affidavits  in  support^  when  necessary. — In  a  matter  of  right, 

as  for  instance,  where  a  mandamus  is  prayed  to  restore  a  man,  &c., 
the  Coiu*t  does  not  require,  although  it  is  usually  supplied  with,  an 
affidavit  of  the  fact;  but  where  the  writ  is  asked  upon  a  supposed 
failure  of  duty,  then  the  Court  requires  an  affidavit  {j) ;  for  such  a  writ  is 
never  granted  merely  for  asking,  some  reason  must  be  assigned  for  it  (A), 
which  is  done  by  the  disclosure  of  a  sufficient  case  upon  affidavits  (Z> 

^].     Wkat  they  should  contain. — The  affidavit  should  plainly  state 

in  what  official  capacity,  if  any,  it  is  intended  the  writ  should  issue 
against  the  defendants  (wi).  They  should  also  set  forth  the  whole 
facts  of  the  case,  in  order  that  the  Court  may  see  that  the  prosecutor 
is  entitled  to  the  writ  (/<) ;  that  is,  what  duty,  &c.  has  been  neglected  (o), 

(/)  Sec  suproy  n.  (5),  (c),  Ql),  (c).  Trustees,  1  G.  &  D.  251.    S.  C.  1  Q.B. 

R.  V.  Fowey,  4  D.  &  R.  140.     S.  C.  3  860.    R.  r.  Manchester  Railway,  1  G. 

B.  &  C.  584.     R.  V,  Evesham  (Mayor),  &  D.  344.    R.  v.  Excise  Commisdioners, 

8  A.  &  E.  270.     S.  C.  3  N.  &  P.  351.  2  T.  R.  381.    R.  r.  London   (Mayor), 

C?)  R.  r.  Deptford  Pier,  1  P.  &  D.  2  T.  R.  177.    R.  v.  Griffiths,  5  B.  &  A. 

128.     S.  C.  8  A.  &  E.  910.  731.     S.  C.  wm,  R.  r.  Bristol  (Mayor), 

(A)  R.  o.  Stainforth  Canal,  1  M.  &  1  D.  &  R.  389.    Anon.,  2  Barn.  236. 

S.  32.   Seeonfe,  p.  18— 27,290,  n.(o).  The  formal   requisites    and  general 

(i)  1  M.  &  S.  33,  siqira^  n.  (A).    R.  matters  incident  to  all  affidayits  relating 

p.  Fowey   (Mayor),   4  D.  &  R.  140.  to    mandamus  will  be  found  treated, 

S.  C.  3  B.  &  C.  584.  S,  C.5  D.  &  R.  614.  po^  tit.  **  Affidavits^ 

(J)  Ante,  p.  167,  n.  (ar),  193,  n.  (0-  (04D.&R.137.  R.».  Fowey  (Mayor). 

R.  V.  Cory,  3  Salk.  230,  6.  R.  v.  Cutlers*  (m)  Papillon's  case.  Skin.  64.    R.  9. 

Company,  Cas.  t.  Hard.  129.     See  tit.  West  Looe,3  B.  &  C.  685.  S.  C.  5  D.  & 

"4/^wtte,"  ;»«/,  as  to  general  form  of  R.  592.    Bac.  Abr.  tit.  "Jfoii.*'   (F.) 

affidavits.  See  post,  tit.  *'  AffidamUr 

As  to  the  necessary  affidavits  in  each  (n)  R.  o.  King*s  Lynn  (J.),  3  B.  & 

particular  case,  see  the  several  subjects  C.    147.      R.    to.    Nottingham    Water 

of  the  Alphabetical  Series.    As  to  filing  Works,  1  N.  &  P.  480.    S.  C.  6  A.  &  £. 

affidavits,   see   post,    tit    ''AffidaviU''  355.     S.  C.  W.  W.  &  D.  166.    R  r. 

(Piling).  Trinity  House,  9  D.  565. 

(A)  R.  V.  London  (Mayor),  1  T.  R.  (p)  R.  v.  North  Riding  (J.),  2  B.  & 

425,426.    R.  r.  Palmer,  8  East,  425.  C.  290.  S.C.2D.&R.510.  R.o.  Eastern 

R.  V.  Bullcr,  8  East,  392.    Bac.  Abr.  Counties  Rail.,  10  A.  &  E.  557.    S.  C. 

tit.  "Afon."  (E.)    R.  r.  Luton  Roads  4P.  &D.48.    See  post,  tlWWrit:^ 
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or  omitted  (p) ;  but  they  will  be  suflBcient,  if  they  shew  no  more  than 
a  probable  cause  or  necessity  for  it  (q).  If  the  affidavits  do  not  disclose 
the  existence  of  such  a  necessity  for  the  writ,  the  Court  will  dismiss 
the  application.  Thus  in  a  case  in  which,  by  agreement  between  the 
parties,  an  application  was  made  for  a  mandamus,  merely  with  the  view 
to  obtain  the  opinion  of  the  Court,  whether  on  the  construction  of  a 
private  act  of  Parliament,  the  proceeding  by  mandamus  was  a  proper 
one ;  the  Court  stopped  the  argument,  and  refused  to  give  any  decision, 
because  where  there  is  a  doubt  as  to  the  mode  of  proceeding  under  an 
act  of  Parliament,  the  parties  must  act  on  their  own  responsibility,  and 
not  come  and  ask  advice  from  the  Court,  which  is  not  bound  to  give 
them  directions,  before  a  matter  is  properly  ripe  for  judicial  determina- 
tion (r).  Public  justice  and  public  convenience,  should  be  the  ground 
of  the  application,  and  the  (^ourt  will  not  interfere,  unless  for  the 
piurpose  of  redressing  some  serious  inconvenience  {$)* 

The  prosecutor  must,  by  his  affidavits,  shew  his  title  to  the  writ,  and 
support  his  case,  with  the  best  evidence  in  his  power,  or  the  Court  will 
refuse  the  application  for  the  rule  {t) ;  thus  where  the  application  has 
relation  to  a  corporation  by  prescription,  &c.,  the  constitution  of  it,  as 
well  as  the  applicant's  right,  must  be  verified  by  affidavit  (u);  also  when 
moving  on  behalf  of  any  private  corporation,  care  should  be  taken  to 
ensure  the  production  to  the  Court  of  the  charter,  &c.,  or  a  copy  of  it, 
with  the  affidavit  of  its  verification,  if  necessary,  for  the  Court  cannot 
take  notice  of  such  a  corporation,  without  being'!  duly  informed 
thereof  (»).  Thus  in  one  case  the  Court  required  the  statutes  of  a 
college,  although  it  appeared  by  affidavit,  that  application  had  been 
made  to  the  college  to  inspect  the  statutes,  and  take  a  copy,  which  had 
been  refused  (to) ;  for  as  the  Court  requires  him  who  calls  for  its  extra- 
ordinary interposition,  and  upon  whom  the  onus  lies,  to  remove  any 
doubts  it  may  have,  before  it  will  accede  to  the  application  {x),  so  it 
is  not  incumbent  on  those  who  shew  cause  against  a  rule  for  a  mandamus 

(p)  R.  p.  Surrey  (J.)i  2  Show.  74.  prosecutor*fl  right,  see  ante,  p.  27,  28. 
R.  V.  Carter,  4  T.  R.  246.  (u)  Vintners'  Company's  case,  Bull. 

(q)  Ante,  p.  193,  n.  (r).    R.  v.  Lon-  N.  P.  200.    But  see  R.  v.  Nottingham, 

don  (Ep.),  1  T.  R.  333.    R.  v.  Fowey  (Mayor),  Say.  36 ;  Bull.  N.  P.  204,  as 

(Mayor),  4  D.  &  R.  137.     S.  C.  2  B.  &  to  form  of  allegation  in  writ.    R.   9. 

C.  591.    S.  C.  6  D.  &  R.  614.  Devizes,  Bull.  N.  P.  196,  204. 

(r)  R.  ».  Blackwall  Rail.,  9  D.  558.  (r)  3  Bac.  Abr.  tit.   "ATfln."   (A). 

(t)  R.  V.  Portsmouth  (Mayor),  3  B.  And  see  R.  v,  Wheeler,  Cas.  t.  Hard. 

&  C.  157.     S.  C.  4  D.  &  R.  767.  99.    Case  of  Vintners'  Company,  Bull. 

(0  See  ante,  p.  56,  n.  (n),  87,  n.  (*),  N.  P.  196,  200. 
212,  n.  (z),  (a).    Anon.,  2  Bam,  437.  (w)  R.  r.  Canterbury  (Archbp.),  7 

R.  r.  Litchfield   (£p.),  2  Bam.  365.  Mod.  220. 
See  tit.  "  Jlfomw"  (AdmiMion).  (x)  R.  p.  Customs  (Collector  of  Lon- 

As  to  the  necessary  quality  of  the  don),  1  M.  &  S.  265.     See  infra,  n.  (z). 


294  THE    HIGH    PREROGATIVE 

to  prove  that  the  proceedings  have  been  strictlj'  regular,  or  that  the  prose- 
cutor is  not  entitled,  therefore  the  Court  will  not  grant  the  writ  if  the 
applicant  do  not  shew  by  his  own  statement  of  the  case,  that  an  injustice 
has  been  done  to  him  (y).  Thus  when  the  application  is  made  in 
respect  of  an  office  not  known  to  the  law,  the  nature  of  the  office,  and 
duties  of  the  officer,  should  be  specially  shewn  upon  the  affidavits, 
otherwise  the  Court  will  dismiss  the  application  (z). 

The  applicant  must  also  shew  by  his  affidavits,  that  he  has  complied 
with  all  the  requisites,  preliminary,  and  necessary,  to  the  obtaining  of 
the  writ  (a).  Thus  where  the  minister  of  an  endowed  dissenting 
meeting-house  had  been  expelled  by  a  majority  of  the  congregation, 
the  Court  refused  a  mandamus  to  restore  him,  applied  for  in  order  to 
enable  him  to  justify  his  conduct,  because  it  did  not  appear  he  had 
complied  with  all  the  requisites  necessary  to  give  him  a  prima  facie 
title  {b). 

The  applicant  must  also,  by  his  affidavits,  shew  the  Court's  jurisdic- 
tion over  the  subject-matter  of  the  application  (c) ;  that  he  has  no 
specific  legal  remedy  (d)y  and  that  there  has  been,  if  necessary,  a 
demand  and  refusal,  previously  to  the  making  of  the  application  (e\ 

' ].    Renewing. — Where  an  application  for  a  mandamus  hasfeiled, 

the  Court  has  the  power  of  allowing  such  application  to  be  renewed  (/), 
as  lipon  amended  affidavits  stating  a  demand  and  refusal  {jj\  or  where 

(y)  R.  r.  London  (Mayor),  2  T.  R.  Dock,  4  B.  &  Ad.  362.     S.  C.  1  N.  & 

180.    Bee  ante,  p.  292,  n.  (/).  M,  121.     R.  v.  Canterbury  (Archbp.), 

(z)  Ante,  p.  186,  n.  (/).     See  tit.  8  East,  213.   R.  r.  Bristow,6  T.  R.  1G8, 

^' AsKburtorC'  {Eight  Men  of ).  169.    R.  r.  England  (Bank),  2  Dong. 

(a)  Ante,  p.  27,  28.   R.  v.  West  Looe  624.    R.  v.  Nottingham  Water  Works, 

(Mayor),  5  D.  &  R.  590.     S.  C.  3  B.  &  6  A.  &  E.  372.     S.  C.  1  N.  &  P.  481. 

C.  677.    R.  V.  London  Railway,  15  L.  R.  r.  Wyndham,  Cowp.  378. 

J.,  N.  S.  42,  Q.  B.    R.  V,  Radnorsh.  (e)  See  ante,  p.  282,  n.  (a),  285,  n.  (0, 

(J.),  15  L.  J.,  N.  S.  151,  M.  C.     See  287,  n.  (y),  v^^post,  tit.  ''Writr 

tit.  **  Office""  {Restoration,  Applioation).  (/)  R.  r.  West  Riding  (J.),  12  East, 

(6)  See  ante,  p.  27,  28.  R.  ».  Jotham,  .117.    R.  ».  Deptford  Pier,  8  A.  &  E. 

3  T.  R.  575.  R. ».  Barker,  Burr.  1265.  917.  R.  v.  St.  Pancras,  3  A.  &  £.  544. 
S.  C.  1  W.  Blac.  300,  352.  S.  C.  Andr.  S.  C.  5  N.  &  M.  222.  R.  v.  East  Lan- 
24.  See  tit.  «  Office"'  (Restoration,  Ap-  cash.  Railway,  16  L.  J.,  N.  S.  125,  Q.B. 
plication).  As  to  renewing  an  i^iplication  for  an 

(c)  Ante,  p.  10 — 12.     See  post,  tits,     ordinary  rule,  see  Chit.  Prac.  1426. 

f'  Affidavits;"  "  WrU""  (Averments).  (g)  Ante,  p.  282.    JSx  parte  Carlton 

(d)  See  ante,  p.  18—27.    R.  o.  Clear,  High  Dale  (Inhabs.),  4  N.  &  M.  31S. 

4  B.  &  C.  899,  901.  S.  C.  7  D.  &  R.  But  see  Ex  parte  Thompson,  6  Q.  B. 
893.  R.  V.  Clapham,  1  Wils.  305.  R.  721.  S.  C.  14  L.  J.,  N.  S.  176,  Q.  B. 
V.  Westowe  (Mayor),  5  A.  &  E.  788.  contra.  R.  v.  Deptford  Pier,  8  A.  &  E. 
S.  C.  1  N.  &  p.  222.  R.  9.  Stoke  910,  918.  S.  C.  1  P.  &  D.  128.  See 
Damerel  (Minister),  1  N.  &  P.  59.  S.C.  post,  tit.  ''Writ""   (Averment).    As  to 

5  A.  £(  £.  584.    R.  V.  St.  Katherine*8  demand  and  refusal,  sec  p.  282—287. 
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after  inspection^  ftc,  or  because  the  mandamus  is  defective,  it  is 
desirable  to  commence  the  proceedings  de  wmo  (A).  But  in  a  case 
where  a  second  application  had  been  made,  without  reference  to  former 
proceedings,  and  a  second  rule  msi  obtained  on  fresh  affidavits,  the 
Court,  notwithstanding  the  merits  of  the  case  had  not  been  discussed 
on  the  previous  motion,  refused  to  hear  it  (i). 

The  general  rule  on  thb  subject  is,  that  where  the  applicant  fails 
from  incompleteness  in  his  affidavits,  the  Court  will  not  grant  a  writ  on 
fresh  affidavits  supplying  the  defect  i^j) ;  and  the  only  exceptions  to 
the  rule  which  the  Court  will  generally  admit,  are  where  the  amend- 
ment consists  merely  in  correcting  an  error  in  the  title  or  jurat  of  an 
affidavit  (A),  which  rule  applies  to  pubUc  officers  as  well  as  individuals  (/). 
The  Court  will,  however,  sometimes  exercise  its  discretionary  power 
and  enlarge  a  rule,  in  order  to  give  the  applicant  an  opportunity  to  file 
supplemental  affidavits  (m).  So,  in  a  case  where  a  writ  was  quashed, 
on  the  ground  that  it  was  not  drawn  up  in  conformity  with  the  rules 
under  which  it  had  issued,  and  a  rule  was  afterwards  obtained  for 
amending  the  first-mentioned  rules,  so  as  to  make  them  agree  with  the 
mandamus  which  was  discharged,  it  was  held,  that  the  prosecutor  ought 
to  be  allowed  to  make  a  second  application  on  the  same  affidavits,  for  a 
rule  for  a  mandamus  in  the  terms  of  the  first  mandamus,  though  the 
object  of  such  application  might  be  the  same  as  that  which  was  sought 
by  the  rule  for  amending  the  rules  (n). 


3rd.  Rule].    Hc/m  obtained;  Motion  for. — A  rule  of  Court  for  a 

mandamus  can  only  be  obtained  on  motion  (0),  and  must  be  made  by 

(hi)  R.  V.  Nottingham,  1  W.  Blac.  58.  L.  J.,  N.  8.  127,  Q.  B. 

London  (City)  v.  Swallow,  2  Eeb.  76.  (o)  Ante,  p.  5,  n.  (A).    R.  v.  Excise 

(t)  R.  9.  Pickles,  3  Q.  B.  599.    S.  G.  Commissioners,  2  T.  R.  fSS^.^R.    v. 

12  L.  J.,  N.  S.  40,  Q.  B.,  cited  in  6  Q.  Croydon  (Churchwardens),  6  T.  R.714. 

B.  599.    The  ruling  in  Sherry  v,  Oke,  Anon.,  2  Barn.  235,  237. 

3  D.  349,  is  questionable.  Levy  v,  Coyle,  It  Ss  often  of  importance,  where  the 

12  L.  J.,  N.  S.  295,  Q.  B.  writ  is  granted  by  the  Court  in  the  first 
( j)  R.  V,  Great  Western  Railway,  1  instance,  either  to  proceed  to  an  election 

D.  &  M.  471.   S.  C.  5  Q.  B.  597.  .S.  C.  upon  a  vacancy,  or  to  swear  and  admit 

13  L.  J.,  N.  S.  129,  Q.  B.  R.  0.  Man-  churchwardens,  or  where  more  than  the 
Chester  Railway,  8  A.  &  £.  413.  S.  C.  proper  number  of  persons  are  elected, 
3  N.  &  P.  439,  impugning  3  D.  349.  on  account  of  adverse  claims  and  dispu. 

(A)  5  Q.  B.  597.  S.  C.'l  D.  &  M.  471.  ted  rights,  to  have  the  writ  of  mandamus 

([)  Supm,  n.  (t).  preyiously  drawn,  engrossed,  and  roady 

(m)  Doyle  v.  Douglas,  4  B.  &  Ad.  for  deliyery  immediately  upon  the  grant- 

554.     Seepoity  p.  301.  ing  of  the  rule.     6ude*s  Cr.  Fr.  182. 

(n)  R.  9.  East  Lancash.  Railway,  16  As  to  requesting  the  Court  to  insert 
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counsel  in  oi)en  Court  in  Term  (;?),  supported  by  the  necessary 
affidavits,  statutes,  and  documents  (q), 

].     To  what  Court. — The  motion  is  usually  made  in  the  B«l 

(^ourt  at  Westminster,  but  the  Judge  there  presiding  will,  in  cases  of 
difficulty,  direct  it  to  be  made  in  the  full  Court  (r).  At  the  time  of 
the  passing  of  the  stat.  9  Ann.  c.  20  (*),  the  Court  of  B.  R.  at 
Westminster,  the  Courts  of  Sessions  of  the  Counties  Palatine,  and  the 
Courts  of  Grand  Sessions  at  Wales,  had  severally  power  to  issue  the 
writ,  and  consequently  to  entertain  an  application  for  it.  Subsequently, 
however,  by  stat.  11  Geo.  4  and  1  Wm.  4,  c.  70,  the  jurisdiction  of  the 
Court  of  Sessions  of  the  County  Palatine  of  Chester,  and  the  Courts  of 
Grand  Sessions  in  Wales,  were  respectively  abolished,  and  replaced  by 
those  of  the  Superior  Courts  at  Westminster ;  so  that,  at  this  day,  the 
only  Courts  whereby  this  writ  iS  granted,  are  the  (>ourt  of  Queen's 
Bench  at  Westminster,  and  the  Courts  of  the  Counties  Palatine  (t). 
The  writ  is  now  very  seldom  applied  for  but  at  Westminster,  for  a 
writ  there  obtained,  and  signed  at  the  Crown  Office,  runs  into  and  has 
effect  within  the  counties  palatine  (u). 

At  Westminster,  the  Court  of  B.  R.  has  the  exclusive  power  of 
dispensing  the  prerogative  writ  of  mandamus,  and  its  authority  for  so 
doing  is,  that  it  is  the  highest  Court  in  this  kingdom  for  the  preservation 
of  the  peace,  and,  therefore,  has  several  exclusive  privileges,  of  which 
the  power  of  awarding  such  writ  is  one  (»). 

The  writ  of  mandamus,  being  of  a  high  prerogative  nature,  (breve 
regium\  no  place  is  privileged  from  its  jurisdiction  {w) ;  it  therefore 
runs  into  places  which  have,  for  other  purposes,  a  distinct  and  exclusive 
jurisdiction,  as  the  precinct  of  the  cathedral  church  of  Norwich  (x),  or 
a  county  palatine.  Thus  where  to  a  writ  of  mandamus  issued  at 
Westminster,  the  defendants  returned  that  they  were  a  corporation  in 

in  the  rule  the  way  or  manner   such  case,  1  Poph.  176.    Hughs  v.  Hughs,  1 

rule  is  to  be  served,  see  infra,  "  RuUT  Keb.  354,  per  Twysden,  J.,  and  Athow's 

{Senrics).  case  there  cited. 

(;>)  'R.  V,  Heathcote,  10  Mod.  62,  per  The  writ  in  Middleton's  case,  2  Dyer, 

Parker,  C,  J.     Anon.,  2  Bam.  236.    B.  332  b,  issued  from  the  Court  of  B.  R., 

r.  Eye  (Mayor),  9  A.  &  E.  676.  per  Boderidge,  J.,  in  Awdley  ».  Joy, 

{q)  Ante,  p.  5,  n.  (A),  ^92,  n.  (A),  (Q.  Poph.  176.     S.  C.  Latch.   123,— not- 

(r)  Ajit^,  p.  5,  n.  (k).  withstanding  the  report  in  2  Dyer,  832  b, 

(*)  See  stat.  App.    As  to  Ireland,  states  that  it  issued  from  the  Court  of 

see  stat,  19  Geo,  %,  o.  12,  App.  C.  B. 

CO  See  stat.  6  &  7  Vict.  c.  67,  App.  (w)  R.  ».  Patrick,  1  Keb.  610. 

(ti)  See.tfi/ra,  n.  (y).  (x)  Lidleston    ».  Exeter    (Mayor), 

(»)  Ante,  p.  9,  10,  n.  (ft) ;  3  BI.  Com.  Comb.  422.    R.  ».  Winchelsea  (Corp.), 

UO;   3    Steph.  Com,  681.    Awdle/s  2  Uv,  85.    Bac.  Abr.  tit.  "3faji.- (A.) 
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the  county  of  Lancaster,  which  is  a  county  palatine,  and  then  alleged 
that,  therefore,  they  were  not  compellable  to  answer  in  ihe  Court  of 
B.  R.;  such  last-^mentioned  Court  fined  the  mayor  who  made  the 
return  100  roarks^  and  cited  the  case  of  the  Bishop  of  Durham,  who 
bad  been  fined  1000  marks  for  the  same  cause  (y).  So,  the  claim  of 
cognizance  as  to  the  election  of  alderman  by  the  Court  of  Mayor  and 
Aldermen  of  London,  does  not  exclude  the  jurisdiction  of  the  Court 
of  B.  R,  to  issue  a  mandamus  (z). 

].     fVhen  granted;  NisL — ^If  the  right  to  the  writ  be  clear, 

especially  where  the  prosecutor  is  entitled  to  it  ex  debito  justiticB,  the 
Court  will  ^rant  a  rule  nisi,  although  there  may  be  no  precedent  of  a 
rule  having  been  granted  in  cansimili  casu  ;  for  where  there  is  a  right, 
law  and  justice  require  there  should  be  some  remedy  (a);  also  as  each 
new  case  as  it  arose  must  have  been  without  precedent  (b),  so  the 
Court  will,  not  now  allow  itself  to  be  fettered  in  the  exercise  of  its 
power  of  dispensing  justice,  by  being  told  that*  in  ancient  time,  such  a 
writ  would  not  have  been  granted  (c):  on  the  other  hand,  the  Court 
will  in  its  discretion  consider,  before  the  defendant  is  put  to  the 
expense  of  answering  the  application,  whether  or  not  it  will  be  proper 
to  grant  a  rule  to  shew  cause  (d). 

The  Court  will  not  grant  a  rule  in  the  alternative  either  for  a 
mandamus  or  a  quo  warranto  (e). 

The  principles  of  law  which  govern  the  dispensation  of  the  writ, 
have  been  treated  of  in  Chapter  3,  p.  9,  to  which  the  reader  is 
referred. 

"].    Absolute  in  the  first  instance  (/). — The  Court  has  the  power 

of  granting  a  rule  absolute  in  the  first  instance,  and  will,  in  general,  do 
so,  when  such  a  course  will  advance  the  justice  of  the  case,  or  the  facts 
have  reference  to  annual  or  municipal  ofiices.  Thus,  in  a  case  to 
compel  the  payment  of  money  for  the  support  of  paupers,  or  to  make  a 
j>oor  rate  {g\  or  to  compel  the  reception  by  overseers  of  poor  of  a 

(y)  V.  Wiggon  (Mayor),  1   Sid.  512 ;  6  Jur.  548. 

92.    Com.  Dig.  tit.  "  Majt,^  D.  4.  (/)  Ab  to  whether  a  rule  is  absolute 

{z)  K.  V.  London  (Mayor),  4  M.  &  in  the  first  instance,  or  nisi  merely,  see 

R.  36.     S.  C.  9  B.  &  C.  21.  the  several  titles  throughout  the  Alpha- 

(a)  ilfi^,  p.  9.   R.  p.  Cambridge  (U.),  betical  Series. 

Burr.  1660,  per  Wilmot,  J.    R.  o.  Pag-  (g)  Ante,  p.  5,  6,  218,  n.  (r);  Bull, 

ham  Sewers,  8  B.  &  C.  359.  N.  P.  195.    R.  ».  St.  Andrew's,  7  A.  & 

(b)  R.  r.  Ely  (Ep.),  1  W.  Blac.  56.  E.  281,  and  n.  (a).  R.  r.  Edlaston 
S.  C.  1  Wils.  266.  (Churchwardens),  1  N.  &  P.  20.    R.  v. 

(c)  R.  V.  Fowey  (Mayor),  2  B.  &  C.  Canterbury  (Archbp.),  15  East,  138, 
598.  S.  C.  4  D.  &  R.  132.  S.  C.  5  D.  146 ;  6  T.  R.  490.  R.  v.  Eye  (Mayor), 
&  R.  614.  9  A.  &  E.  676.     S.  C.  2  P.  &  D.  348. 

(d)  R.  V.  London  (Ep.),  13  East,  423.  S.  C.  8  L.  J.,  N.  S.  142,  Q.  B.  Sec  mUey 

(e)  R.  V.  Leeds  (Mayor),  11  A.  &  E.  tit.  '*Poor''  {Relief  Bate), 
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deserted  child  (A),  the  rule  is  absolute  in  the  first  instance.  So  is  a 
rule  for  a  mandamus  to  allow  a  poor's  rate  (t),  or  to  go  to  the  election 
of  a  mayor  (j),  or  of  annual  municipal  officers,  especially  if  the  pro- 
visions of  Stat  6  &  7  Vict.  c.  89,  s.  5,  have  been  complied  with  (A). 

The  Court  will  also  grant  a  rule  absolute  in  the  first  instance  in  all 
cases  where  the  object  of  the  writ  is  to  admit  or  swear  into  an  office, 
provided  the  right  appear  plain  (/).  Thus,  it  has  been  granted  in  the 
first  instance,  for  a  mandamus  to  command  the  archdeacon  or  other 
official  to  swear  in  a  party  as  churchwarden,  chapel  warden,  or  sidesman, 
on  an  affidavit  of  due  election,  demand,  and  refusal,  and  of  notice  to 
the  archdeacon,  &c.  of  the  application  to  the  Court ;  the  ground  of 
refusal  need  not  however  appear  by  the  affidavit  in  support  of  the 
rule  (m).  So,  as  to  overseers  of  the  poor  (n),  notwithstanding  other 
parties  claim  to  have  been  elected  {o).  But  where  the  writ  is  to 
"  restore/*  the  practice  is,  first  to  grant  a  rule  to  shew  cau8e.(^). 

In  other  cases,  it  is  also  the  practice  of  the  Court  to  grant  the  rule 
absolute  in  the  first  instance,  as  where  the  rule  is  for  a  writ  to  enforce 
the  granting  of  probate  (7),  or  to  admit  to  the  freedom  of  a  municipal 
corporation  (r),  or  to  allow  an  inhabitant  of  a  parish  to  inspect  parish 
books  («),  or  a  copyholder  to  inspect  the  manorial  rolls  {t).  Formerly, 
the  writ  issued  in  the  first  instance  in  all  cases  where  its  object  wa^  to 
enforce  obedience  to  acts  of  Parliament,  charters,  or  letters  patent  (u); 
but  at  this  day  some  specific  ground,  as  urgency,  &c.,  must  be  shewn, 
in  order  to  prevent  the  rule  being  nisi,  because  it  gives  an  opportunity 
to  answer  the  application,  and  may  prevent  unnecessary  costs  (v). 

].  Haw  obtaiiied. — The  rule,  whether  absolute  in  the  first 
instance,  or  merely  nisi,  is  drawn  up  by  the  Master  in  the  Crown 
Office  («?). 


(A)  Ex  parU  Foundling  Hospital,  6  (/>)  Bull.  N.  P.  199.    See  Mayor  of 

D.  722.     See  tit.  ""Poor"'  (JReUef,  ^c.)  Truro,  2  Chit.  257.  Blcherter's  case,  Id. 

(t)  R.  V.  Fisher,  Saj.  160.  n.  (a).  B.  9.  Coventry  (Mayor),  3  Doug. 

\j)  R.  r.  Heydon,  Say.  208,  which  is  236.   Seetit."Oj^V'(J?c««ora<wm,lJ«fc). 

the  first  case  where  it  was  so  granted.  (9)  Justice  0.  Jones,  1  Bam.  280.  S.C. 

(k)  See  Stat.  App.,  and  anfe,  p.  56,  n.  mm,  B.  o. Bettesworth.  See  tit.  ^^WUC 

(p).    See  tit.  ^CorparaiioH  Municipal'*  (r)  B.  v,  Coventry  (Mayor),  3  Doug. 

(0  Anon.,  Chit.  254;   Bull.  N.  P.  236.     See  tit. '' Freedom.*' 

199  b.  SeetiWChvrchujardeni"  (Stoear-  («)  Anon.,  2  Chit.  290.    But  see  B. 

ing  iny  Rule), ''Office'' (Admusion^Rtde.)  v,  Arnold,  4  A.  &  £.  657.    See  tit 

(m)  Ex  parte  Winfield,  3  A.  &  £.  ''Parish  BoohT  (RoOs,  Inspectum). 

614.    B.  0.  Litchfield  (Archdeacon),  5  (0  1  B.  6.,  H.,  2  Wm.  4,  a.  102.  See 

N.  &  M.  42.   S.  C.  1  H.  &  W.  463.  Ex  tit.  "Manor"  {Inepectim), 

parte  Penruddock,  1  H.  &  W.  347.  («)  Gude's  Cr.  Pr.  180. 

(fi)  B.  r.  Manchester,  7  D.  707.  (r)  B.  v.  Arnold,  4  A.  &  £.  659. 

(o)  Ex  parte  Duffield,  3  A.  &  £.  617.  (w)  Imp  on  Mandamus,  115. 


WRIT  OF   MANDAMUS.  299 

].     Form  of  Rule, — The  Court  will,  in  difficult  or  doubtful 

cases,  and  in  cases  within  stat  1  Wm.  4,  c.  21,  suggest  the  form  of 
the  rule  (jt;,  in  which  case  the  rule  should  follow  the  suggestion. 

Any  number  of  persons  may  be  included  in  one  rule  and  wiit^  if 
they  are  bound  to  execute  it,  or  if  they,  in  their  official  capacity,  form 
but  one  corporation,  as  churchwardens  and  sidesmen  (y). 

A  single  rule  for  several  writs  of  mandamus  is  irregular;  so,  a  rule 
to  shew  cause  why  ^^one  or  more"  writs  of  mandamus  should  not  issue, 
is  an  improper  form  of  rule  {zy 

The  rule  must  be  properly  directed,  or  the  Court  may  refuse  to 
make  it  absolute  (a).  It  need  not,  however,  specify  the  name  of  the 
defendant,  if  an  officer,  it  is  sufficient  if  he  be  designated  by  his  official 
appellation  (&);  which  latter  is  the  preferable  course,  as  it  obviates  any 
inconvenience  that  may  arise  from  the  personal  change  of  such 
office  (c).    . 

The  body  of  the  rule  should  be  expressed  in  definite  terms,  or  the 
mandamus  which  must  follow  the  rule  may  be  void  for  generality  or 
otherwise,  and,  therefore,  be  liable  to  be  superseded  (rf).  It  is,  however, 
sufficient  if  the  rule  state  the  object  of  the  writ,  it  need  not  specify  the 
whole  mandamus  {ey  When  the  writ  is  to  command  an  election  to  an 
office,  the  subsisting  officer,  or  officer  de  facto  (if  any;,  must  be  made  a 
party  to  the  rule  (/) ;  because,  he  being  materially  interested  in  the 
event  of  the  question,  should  have  an  opportunity  of  protecting  him- 
self (^)«  So,  where  the  eflTect  of  the  writ  is  to  deprive  or  oust  a  party 
in  possession,  such  party  should  be  a  party  to  the  rule  and  writ  (A). 

{x)  R.  r.  Bedford  (Corp.),  1  East,  80.  (J)  R.  r.  Carmarthen  (Corp.),  4  Jur. 
R.  c.  Bridgewater  (Corp.),  3  Doug.  382.  365.  And  see  Bull.  N.  P.  199,  200. 
R.  r.  Canterbury  (Archbp.),  15  East,  (c)  Seejoo*^  tit.  "ITrt/"  (DirecftVm). 
121.  R.  ©.  Newsham,  Say.  211.  R.  ».  («0  R-  »•  Liverpool  (Borough),  1 
BuUer,  8  East,  392.  See  stats.  1  Wm.  Bam.  82.  R.  r.  Holbeche,  4  T.  R.  779. 
4,  c.  21,  and  9  &  10  Vict.  c.  113,  as  to  See  the  title  of  a  rule  against  church- 
Ireland,  in  App.  wardens,  overseers,  and  inhabitants  of  a 

The  general  requisites  of  the  rule  are  parish  ;  R.  v,  St.  Saviour*s,  7  A.  &  E. 

the  same  as  those  of  ordinary  rules  of  948,  n.  (&).    S.  C.  3  N.  &  P.  126.    S.  C. 

Court ;  see  Chit.  Prac.  p.  1410.  J  N.  &  P.  496.     See  post,  tits.  "QikmMi?^ 

(y)  See  ante,  p.  290,  n.  (y),  (r),  («).  Writ;'  ''Supersedeas;'  ''WrUr 

R.  V,  Middlesex  (Archdeacon),  3  A.  &  (e)  R.  v,  Willes,  7  Mod.  262. 

E.  615.     S.  C.  5  N.  &  M.  494.  (/)  Ante,  p.  167,  n.  (o).  R.  v.  Banks, 

(z)  R.  V.  Bridgenorth  (Mayor),  2  P.  1  W.  Blac.  445.     S.  C.  Burr.  1453. 

&  D.  317.    S.  C.  10  A.  &  E.  70 ;  3  Jur.  (g)  R.  r.  Scawen,  Burr.  1453.    R.  w. 

384.    R.  r.  Chester  (Mayor),  3  Salk.  Ricketts,  3  N.  &  P.  153.    S.  C.  10  A. 

230.  &  E.  544.    And  see  11  Geo.  1,  c.  4,  s.  3. 

(a)  R.  ti.  Ely  (Ep.),  2  T.  R.  327.    R.  (A)  R.  r.  St.  John's  Coll.,  4  Mod.  233, 

V.  Ipswich  (Bailiffs),  2  Salk.  434,  16.  368.  S.  C.  Skin.  359, 368, 393, 546.  S.  C. 

As  to  how  the  writ  should  be  directed.  Comb.  237,  279,  282.     S.  C.  Holt,  43G. 

sec  post  tit.  '•  WriY"  (Directim).  S.  C.  2  Keb.  168. 
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Five  days  is  sufficient  time  to  be  given  by  the  rule,  wherein  the 
defendant  is  to  shew  cause  against  it,  and  the  Court  will  not,  as  a  matter 
of  course,  grant  further  time  (i) ;  but  in  a  case  of  difficulty,  or  where 
there  are  several  old  books,  charters,  &c.  to  be  inspected,  it  will  enlai]ge 
the  time  for  shewing  cause  (j).  So  on  the  other  hand,  the  Court  will, 
in  cases  of  urgency^  mention  a  short  day,  as  the  ^'  next  day^  upon 
which  cause  must  be  shewn  (A).  But  whatever  the  time  may  be>  it 
must  be  correctly  inserted  in  the  rule. 

It  is  well  in  cases  of  anticipated  difficult  service,  that  counsel  should, 
when  moving  for  the  rule,  ask  the  Court  to  say  what  service  of  the 
rule  it  will  deem  sufficient,  and  to  let  it  form  part  of  the  rule,  as  ''  that 
notice  of  the  rule  be  given  to  the  county  justices,  or  some  of  them  "  (/)• 

In  some  cases  ^m),  the  Court  will  also,  where  the  justice  of  the  case 
requires  it,  or  it  is  convenient  that  all  third  parties  should  be  before  the 
Court,  order  that  notice  of  the  rule  shall  be  given  to  such  third  parties, 
as  to  the  solicitor  of  the  Treasury,  mayor,  town  clerk,  &c.,  and  that 
such  direction  shall  form  part  of  the  rule  (n). 

].     Service  of. — If  the  rule  contain  directions  as  to  service,  they 

must  be  implicitly  followed ;  i^  however,  there  be  no  such  direction,  as 
a  general  rule,  the  rule  must  be  served  upon  those  to  whom  the  writ  is 
to  be  directed  (p) ;  although  it  may  not  be  necessary  either  to  serve  the 
copies  personally,  or  to  shew  such  original  rule  at  the  time  of  the 
service,  yet  it  is  better  in  all  cases,  where  practicable,  to  serve  the  party 
himself,  and  at  the  same  time  to  produce  and  shew  to  him  the  origmal 
rule  (p). 

\    Notice  of. — If  the  rule  contain  a  direction  that  a  notice  of  it 

shall  be  given  to  particular  persons,  such  notice  must  be  strictly  given  (9). 

"].    Affidavit  of  Service,  and  of  Notice. — Immediately  upon  service 

of  the  rule,  or  of  notice  given  thereof,  an  affidavit  of  such  service  or 
notice,  should  be  made,  entitled,  and  sworn  in  the  same  way  as  the 

(0  Canterbury  (Archbp.)  v.  Trinity  v.  Bankes,  I  W.  Blac.  444.    S.  C.  Burr. 

Coll.,  I   Bam.  194.    See  infra,  ''Sn-  1452.    R.  v.  Simpson,  1  W.  Blac  457. 

largiTig  RvUr  S.  C.  Burr.  1463.    R.  v:  St.  Peter's,  4 

(J)  R.  r.  Cambridge  (U.),  8  Mod.  P.  &  D.  252.     S.  C.  12  A.  &  E.  527. 

148.     See  tit.  ^'Return''  (When  to  be  (n)  R.  v.  Treasury  Lords,  10  A.  & 

made).  E.  375.     S.  C.  2  P.  &  D.  498. 

(A)  Ante,  p.  295,  n.  (n).    Anon.,  2  (0)  Ante,  p.  299,  n.  (a) ;  Bull  N.  P. 

Bam.  235.  195.    R.  v,  Clerkenwell  (Oyeraeen),  8 

(0  See  ante,  p.  295,  n.  (o).    R.  v.  Geo.  1,  Bull.  N.  P.  200. 

Tucker,  5  D.  &  R.,434.     S.  C.  3  B.  &  (p)  Gude  s  Cr.  Pr.  182.    The  rule 

C.  545,  546.    R.  o.  Mildenhall  Sayings*  should  be  served  before  nine  o'clock  at 

Bank,  6  A.  &  E.  952,  954.    S.  C.  2  K.  night.    As  to  the  service  of  rules  in 

&  P.  278.  ordinary  cases,  see  Chit  Prac.  p.  1415. 

(m)  R.  V.  Cambridge  (U.),  1  W.  Blac.  (q)  Supra,  n.  (/),  (w),  (»).    And  sec 

547.     S,  C.  Burr.  1647 ;  Say.  211.     R.  ante,  p.  268,  n.  (»). 
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aflSdavit  to  obtain  the  rule  nisi,  in  order  that  such  rule  may  be  ulti- 
mately made  absolute  (r). 

].     Enlarging. — The  Court  has  the  power  to  enlarge  a  rule, 

and  will  do  so,  upon  terms,  if  necessary,  in  order  to  facilitate  the 
attainment  of  justice ;  such  an  application  will  be  gnmted  on  motion, 
supported  by  alBSdavits  of  the  circumstances,-  either  at  the  instance  of 
the  prosecutor  {s) ;  or  of  the  defendant  {t) ;  or  by  consent  («). 

The  specific  circumstances  which  have  induced  the  Court  to  enlarge 
a  rule,  have  been  to  give  an  opportunity  to  hear  an  appeal  (t;);  or  to 
make  a  necessary  aflSdavit,*  &c.  («?);  or  in  order  to  amend  one  (ar). 

].     Shewing    Cause;  Aoti?.— The    attorney  for  the   defendant 

should,  previously  to  shewing  cause  against  the  rule,  obtain  from  the 
Crown  Office,  office  copies  of  the  rule,  and  affidavits  4jpon  which  it  is 
founded ;  briefe  of  which  should  be  handed  to  counsel,  together  with 
copies  of  such  other  affidavits,  verified  copies  of  charters  or  other 
documents,  as  his  client's  case  may  admit  of  or  require  (y).  The 
original  affidavits  should  be  filed  at  the  Crown  Office  (z).  The  counsel 
for  the  defendant  must  shew  cause  against,  on  or  before  the  day  named 
therein,  or  on  the  expiration  of  such  further  time  to  which  it  may  have 
been  enlarged  If,  however,  the  counsel  who  was  to  have  supported 
the  rule,  be  absent  on  the  argument,  the  Court  will  give  judgment; 
but  if  counsel  subsequently  attend,  the  Court  will,  in  its  discretion, 
allow  him,  or  not,  to  argue  in  support  of  it  (a). 

As  to  what  may  be  shewn  as  cause  against  the  rule,  it  has  been  held, 
that  after  the  determination  of  a  point  of  law,  by  the  Court,  upon  a 

(r)  Gude's  Cr.  Pr.  182.  1  N.  &  M.  719.  S.  C.  4  B.  &  Ad.  562. 

(*)  See  ante,  p.  294,  n.  (/).    R.  v.  (x)  See  ante,  p.  295,  n.  0),  (A),  (0- 

East  India  Company,  4  M.  &  S.  278,  B.  v.  Warwicksh.  (J.),  5  D.  382. 
279.    B.  r.  Mirehouse,  2  A.  &  E.  638.  (y)  Ante,  p.  293,  n,  (»),  (to)  ;  Gude'a 

S.  C.  4  N.  &  M.  394.    B.  v.  Dolgelly  Cr.  Fr.224.  B.  o.  Botherham  (Inhabs.), 

Union,  8  A.  &  E.  563.    S.  C.  3  N.  &  P.  12  L.  J.,  N.  S.  17,  Q.  B. 
542.    B.  V.  Bankes,  1  W.  Blac.  444.         By  Cr.  Off.  Bules,  r.  15,  App.,  it  is 

S  C.  Burr.  1452.    B.  ».  Simpson,  1  W.  ordered,   "That  copies  of  the  writ  of 

Blac.  457.     S.  C.  Burr.  1463.    In  re  mandamus,  and  return  and  trayerse  or 

Walsall,  1   H.  &  W.  370.    B.  v.  Bir-  other  pleadings  thereupon,  and  every 

mingham  Bailway,  2  Bail.  Cas.   710.  other  proceeding  fled  on  the  Crown  tide 

S.C.  2  Q.B.  47.  As  to  enlarging  rules  in  of  the  said  Court,  shall,  when  required, 

general,  see  Chit.  Frac.  1419.  be  made  at  the  Crown  Office,  and  deli- 

(/)  B.  V.  Hungerford  Market,  2  B.  &  yered  to  the  respecUve  parties  or  other 

Ad.  204,  (a).  persons  requiring  the  same.** 

(tf)  B.  V.  Cambridge  (Mayor),  Burr.  (r)  See  p.  298,  n.  (to),  and  post,  tit. 

2008.  ''Affidamts''  (FUing). 

(v)  Ante,  p.  234,  n.  (m).    B.  ».  East         (a)  B.  v.  Hughes,  3  A.  &  E.  429. 

India  Company,  4  M.  &  S.  278,  279.  S.  C.  5  N.  &  M.  94.    As  to  ordinary 

(io)  See  ante,  p.  295.    B.  v.  Bateman,  rules,  see  Chit.  Frac. 
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rule  nisi  for  a  mandamus,  it  cannot  be  again  discussed  as  a  special  case, 
&c.,  until  there  shall  have  been  a  return  made  to  the  writ  (4).  Also  in 
shewing  cause  against  a  rule  for  a  second  mandamus,  the  defendants  are 
precluded  from  contending  that  any  of  the  preliminaries  necessary  to  sus- 
tain the  first  mandamus  did  not  exist  (c).  Thus  where  a  mandamus  to 
impanel  a  jury  and  to  assess  the  damages  sustained,  had  issued  in 
pursuance  of  a  compensation  clause  in  a  local  act  of  Parliament,  the 
Court,  upon  the  discussion  of  a  rule  nisi  for  a  second  mandanras  to 
enforce  the  payment  of  the  damages  assessed  by  virtue  of  the  first, 
would  not  allow  the  legality  of  the  first  mandamus  to  be  questioned, 
for  in  such  a  case  the  regularity  of  all  proceedings  previously  to  and 
at  the  trial,  is  to  be  presumed,  no  objection  having  been  made  at  the 
time  of  trial  {d). 

].     fVko  may  shew  cause, — The  Court  will,  in  general,  allow  all 

those  against  whom  the  rule  nisi  has  been  granted,  or  upon  whom  it  has 
been  served,  or  have  had  notice  of  it(tf);  or  who  are  legally  interested 
in  the  question,  to  shew  cause.  Thus  on  a  rule  nisi  for  a  mandamus 
to  command  justices  to  enter  continuances  to  hear  an  appeal  against  a 
conviction  under 'the  turnpike  acts ;  it  was  held  that  it  was  no  objection 
to  the  counsel  appearing  to  shew  cause,  that  they  were  instructed  by 
the  attorney  of  the  trustees  of  the  road,  on  which  the  offence  was 
alleged  to  have  been  committed  by  the  applicant,  and  not  by  the  justice 
before  whom,  or  the  informer  by  whom  the  complaint  was  made,  on 
which  the  conviction  took  place,  and  to  whom  respectively  the  rule 
was  addressed  (/). 

In  all  cases  within  the  stat  1  Wii).  4,  c.  21,  s.  4,  which  relates 
to  matters,  &c,  done  in  respect  of  all  offices  other  than  those  provided 
for  by  Stat.  9  Ann.  c.  20,  the  Court  has  power  to  require,  that  not 
only  those  to  whom  the  writ  will  be  directed,  but  also  that  all  those  who 
have  an  interest  in  the  subject-matter  thereof,  shall  be  heard  against 
the  nile  to  shew  cause  (^). 


(b)  R.  V.  Leicester  (J.),  7  D.  &  R.  adjudicated  upon  one  of  the  matters  in 

708.  And  see  7  D.  &  R.  370.  S.  C.  4  B.  difference. 

&  C.  891.  See  past,  tit.  "  Special  Caser  (e)  R.  c.  Treasury  Lords,  2  P.  &  D. 

(e)  R.   0.  Nottingham  Old  Water-  502,  n.  (a).    See  sUts.  I  Wm.  4,  c.  21, 

works,  6  A.  &  E.  355.    S.  G.  1  N.  &  P.  s.  6,  and  9  &  10  Vict.  c.  113  (L),  App., 

480.    R.  V.  Brewers'  Company,  4  D.  &  and  ante,  tit.  "  Visitor;'  p.  278,  n.  (A). 

R.  492.     S.  C.  5  M.  &  R.  140,  153.  (/)  R.  v.  Middlesex  (J.),  2  D.,  N.  S. 

(d)  1  N.  &  P.  480.     S.  C.  6  A.  &  £.  719,  notwithstanding  Johnson  v.  Mar- 

355,  tupra.    And  see  1  N.  &  M.  121.  riott,  2  D.  343.     S.  C.  3  Cr.  &  M.  183. 

S.  C.  4  B.  &  Ad.  360,  where  it  was  (g)  See  stat.  App.    As  to  Ireland, 

objected,  that  the  arbitrator  had  not  see  stat.  9  &  10  Vict,  c  113,  App. 
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4ih.  Rule  Absolute].  fFhen  granted. — The  Court  will  make  the 
rule  absolute  for  a  mandamus,  on  an  affidavit  of  service,  if  no  cause  be 
shewn  against  it  (A),  notwithstanding  the  title  of  the  applicant  may  not 
appear  clear,  but  even  doubtful  (t) ;  because,  as  the  rule  for  the  writ  is 
not  conclusive,  but  only  requires  the  doing  of  a  certain  act,  or  to  shew 
cause  why  it  is  not  done,  so  the  defendant  may,  if  he  so  choose,  raise 
an  argument  on  the  return  {j).  The  Court  is  inclined  to  make  the 
rule  absolute,  if  any  right  be  shewn  on  the  part  of  the  prosecutor  to 
that  which  he  seeks,  or  the  case  be  one  which  the  Court  thinks  worthy 
of  examination,  in  order  that  it  may  be  further  and  more  fully  discussed 
on  the  return,  or  the  evidence  submitted  to  a  jury  ;  such  a  course 
being  in  all  cases  taken,  without  determining  whether  a  peremptory 
writ  will,  or  not,  be  ultimately  awarded  (A).  The  Court  will  thus  make 
the  rule  absolute,  although  the  affidavits  on  which  the  rule  nisi  is 
obtained  contain  misrepresentation,  scandal,  and  also  suppress  certain 
facts,  if  sufficient  remain  unanswered,  to  shew  a  necessity  for  the  writ  (/)• 

So,  in  some  cases,  as  to  proceed  to  the  election  of  capital  burgesses, 
the  rule  absolute  is  granted  as  of  course,  unless  some  strong  and 
special  reason  to  induce  a  refiisal  of  it  be  assigned  (m).  So,  both  a 
rule  absolute  for  a  writ  to  put  the  corporate  seal  to  a  certificate  of  the 
election  of  a  recorder  (n),  or  to  swear  in  a  corporator  (o),  are  granted  as 
of  course. 

The  general  rule  upon  which  the  (yourt  acts  in  making  the  rule 
absolute,  and  granting  the  writ  is,  that  if  the  affidavits  raise  questions 
of  disputed  fact,  it  will  grant  the  writ,  in  order  that  those  questions 
may  be  tried ;  or  if  there  be  questions  of  law  which  ought  to  be  put 
into  a  more  solemn  train  for  inquiry,  a  similar  course  will  be  pursued ; 
but  if  the  arguments  on  both  sides  disclose  that  there  is  no  dispute  as  to 
the  facts,  and  the  Court  has  no  doubt  in  point  of  law,  it  will  not  make 
the  rule  absolute  (p).     As  before  stated,  wherever  there  is  a  fair  doubt, 

(A)  R.  V.  Tucker,  5  D.  & '  R.  434.  302.    See  ante,  p.  297,  n.  (a),  (ft). 

S.  C.  3  B.  &  C.  545,  546.  (n)  R.  v,  York  (Mayor),  4  T.  R.  699, 

(0  R.  V.  Dr.  Bland,  Bull.  N.  P.  200 ;  700.  See  tit.  "  Recorderr 

Sid.  169 ;  1  Lev.  23 ;  2  Lev.  14 ;  2  Show.  (o)  4  T.  R.  700,  supra,  n.  (n). 

74 ;  Carth.  169  ;  10  Mod.  49 ;  Bac.  Abr.  (p)  R.  v,  Payn,  6  A.  &  E.  404.  S.  C. 

tit.  "  ilfaii."  (E.)  1  N.  &  P.  524.     S.  C.  1  W.  W.  &  D.  94, 

(j)Supra,n.{t),  R.  r.  York  (Mayor),  142.    S.  C.  2  Jup.  47.  R.  v.  Bishop's 

4  T.  R.  700.  See  post,  tit.  «  Return^  Stoke,  8  D.  611.  R. ».  Dr.Bland,  7  Mod. 

(k)  R.  V.  Bland,  7  Mod.  356 ;  Bull.  355,  per  Lee,  C.  J.    R.  v.  Heathcote,  10 

N.  P.  196.    Anon.,  2  Bam.  237.    R.  v.  Mod.  63,  per  Parker,  C.J.  S.  C.  Fopt.290; 

West  Looe  (Mayor),  3  B.  &  C.  683.  10  Mod.  63,  49,  53.    R.  v.  New  Coll.,  2 

S.C.5D.  &  R.  590.   S.  C.2D.&R.181.  Lev.  14.  R.  o.  London  (Mayor),  5  B.  & 

(0  See  tit.  *'  Affidavit,'"  post.  Ad.  233,  237,  and  see  R.  v.  Ld.  Godol- 

(to)  R.  V,  Grampond  (Mayor),  6  T.  R.  phin,  8  A.  &  E.  344.  S.  C.  3  N.  &  P.  488. 
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either  upon  matter  of  fact,  or  matter  of  law,  the  Court  will  make  the 
rule  absolute,  in  order  that  it  may  be  properly  discussed  on  the 
return  (q).  And  even  although  a  strong  case  of  fraud  be  disclosed  (r), 
it  will  direct  a  return  (*),  especially  where  the  prosecutor  has  no 
opportunity  to  right  himself  by  action,  &c.  (t).  So,  the  Court  will  not, 
on  motion  and  affidavits,  determine  a  corporate  question  of  importance, 
but  will  direct  the  writ  to  issue,  that  the  question  may  be  decided  on 
the  return  (u) ;  and  the  same  as  to  a  disputed  question  of  title  (v).  So, 
where  the  aflBdavits  of  the  defendant,  in  shewing  cause,  are  silent  as  to 
any  point  which,  if  appearing,  would  answer  the  application,  and  when 
the  refusal  of  the  writ  might  work  a  great  public  inconvenience,  the 
Court  will  make  the  rule  absolute  {w).  But  the  Court  will  not,  merely 
for  the  sake  of  a  return  (x),  make  the  rule  for  the  writ  absolute ;  as 
where  the  defendant's  affidavits  clearly  and  distinctly  shew  that  the 
writ  should  not  issue  (y). 

If  the  defendant's  affidavits  shew  that  the  rule  should  not  have  been 
obtained,  the  Court  will  dischai^ge  it  with  costs  (z).  So,  if  the  prose- 
cutor have  been  guilty  of  laches,  &c  (a). 

If  the  Court  decide  against  the  granting  of  the  writ,  on  the  ground 
that  the  application  should  have  been  for  an  information  in  the  nature 
of  a  qiio  warranto,  they  will  sometimes  grant  a  rule  for  the  latter  at 
once,  but,  in  such  case,  will  discharge  the  rule  nisi  for  the  writ  of 
mandamus  with  costs  (b).  Also,  where  a  rule  nisi  for  a  mandamus 
has  been  obtained,  and  the  prosecutor  has  afterwards  obtained  a  rule 
for  a  quo  warranto  against  the  de  facto  officers,  the  Court  will  refuse  to 
hear  the  two  rules  discussed  together,  or  to  discharge  the  rule  for  the 
mandamus  as  of  course ;  but  after  discharging  the  role  for  the  mandamus 

(q)  R.  V.  West  Looe  (Mayor),  6  D.  (c)  R.  v.  Frost,  8  A.  &  E.  825.  S.  C. 

6  R.  599,  S.  C.  3  B.  &  C.  677,  per  Best,  1  P.  &  D.  75.  See  ante,  p.  297,  n.  (a). 
J.    Anon.,  2  Bam.  237  ;  Com.  Dig.  tit.  (w)  R.  o.  Milverton  (Manor),  3  A.  & 
«  ManT  (A).    R.  v.  Birmingham  (Rec-  E.  286.    S.  C.  1  H.  &  W.  282. 

tor),  7  A.  &  E.  254;  11  A.  &  E.  27.  (x)  R..r.  Suffolk  (JO,  5  N.  &  M.  144. 

R.  V.  Ely  (Ep.),  1  W.  Blac.  57.    S.  C.  S.  C.  3  A.  &  E.  725,  per  Patteson,  J. 

1  Wils.  266 ;  2  Lev.  14.  (y)  Atite,  p.  297,  n.  (d).    R.  v  Lon- 

(r)  Goubot  V.  De  Crouy,  1  C.  &  M.  don  (Mayor),  5  B.  &  Ad.  233,  237,  and 

772.   S.  C.  3  Tyr.  906.    S.  C.  2  D.  86,  see  R.  v.  Ld.  Godolphin,  8  A.  &  E.  344. 

cited  in  R.  v.  Round,  5  N.  &  M.  427,  n.(i).  S.  C.  3  X.  &  P.  488. 

S.  C.4A.&E.139.  S.C.I  H.&W.546.  (z)  R.  v.  Chester  (Ep.),  Com.  Dig. 

(*)  R.  V.  Jones,  2  Bam.  240.    R.  r.  tit  '*  Man^  (B). 

Litchfield  (Ep.),  2  Bam.  365.  (a)  R.  ».  Luton  Roads,  1  Q.  B.  867, 

(0  K.  V.  WhaUey,  Stra.  1139.    S.  C.  n.  (a),    Supra,  p.  292. 

7  Mod.  308 ;  Com.  Dig.  tit  ''Manr  D.  6.  {Jb)  R.  v.  Cdcheater  (Mayor),  2  T.R. 

(tt)  R.  V.  Everet,  Cas.  temp.  Hard.      259.    R.  o.  Beedle  andother8,3  A.&E. 
261.  See  tit  ^^CorporatUnC'  {Municipal).      475.    See  post,  tit  '*  Costi.'' 
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on  the  merits,  it  may  make  the  rule  absolute  for  a  quo  warranto  {c). 
Nor  will  the  Court  allow  such  rules  to  be  discussed  together,  although 
It  formed  part  of  the  rule  for  the  quo  warranto^  that  the  motion  should 
come  on  for  argument  at  the  same  time  with  the  motion  for  the 
mandamus  (d). 

Sometimes  the  Court  will  make  the  rule  absolute,  but  direct  that  no 
writ  do  issue,  without  an  order  from  a  Judge  for  that  purpose  {e). 

1*    Against  whom  obtained, — The  rule  nisi  can  be  made  absolute 

against  those  only  who  are  parties  to  it,  and  who  have  had  an  oppor- 
tunity to  shew  cause  against  it  Thus,  where  a  rule  was  obtained,  calling 
on  churchwardens  and  overseers  to  shew  cause  why  a  mandamus  should 
not  go,  directed  to  them  and  the  twenty  principal  inhabitants,  Sfc,  it  was 
held  to  be  bad,  for  these  last  should  have  been  parties  to  the  rule ; 
but  the  Court  gave  leave  to  amend,  saying,  that  it  would  be  good  on 
new  service  (/). 

].    Form  of  Rule. — The  Court,  on  making  the  rule  absolute, 

will,  for  the  purposes  of  justice,  mould  the  rule  nisi  according  to  the 
exigencies  of  each  particular  case,  and  to  that  end  will  frame  the  rule 
absolute  accordingly.  Its  form  should  be  attentively  considered,  as 
the  writ  must  follow  the  rule,  and  the  Court  cannot  mould  the  writ  on 
an  application  for  a  peremptory  mandamus  (y).  Thus,  the  (3ourt  will, 
if  necessary,  strike  out  part  of  the  rule  nisi  (A),  and  make  the  rule 
absolute  in  a  modified  form ;  as  to  hear  an  appeal  upon  certain  specific 
grounds,  as  upon  the  first,  second,  fifth,  and  sixth  grounds  of  appeal  (t). 
So,  on  an  application  to  compel  payment  of  5001  compensation, 
assessed  by  a  jury,  and  of  another  sum  for  costs,  the  Court  granted  the 
rule  absolute  for  payment  of  the  600L  only  (J). 

(c)  R.  V.  Wincheater  (Mayor),  7  A.  &  2  G.  &  D.  2S,  35.  S.  C.  2  Q.  B.  895. 
E.  215.  S.  C.  W.  W.  &  D.  525.  S.  C.  R.  v.  Nottingham  Old  Water  Works, 
1  Jut.  738.  S.  C.  2  N.  &  P.  274;  but  1  N.  &  P.  488.  S.  C.  6  A.  &  E.  335. 
see  6  East,  360.  R.  v.  Wilts.  (J.),  8  D.  719.    R.  o.  Bar- 

(d)  7  A.  &  E.  215.  S.  C.  2  N.  &  P.  ker,  Burr.  1269,  where  see  form  of  rule. 
274.  S.C.W.W.&D.525,««pra,  ii.(c).  R.  v.  Carpenter,  6  A.  &  E.  794,  801. 

(e)  Ante,  p.  284,  n.  (m).  In  re  Brom-  S.  C.  1  N.  &  P.  775  ;  and  see  R.  v.  Eye 
ley,  8  D.  &  R.  310.  (Mayor),  9  A.  &  E.  675.    S.  C.  2  P.  & 

(f)  R.  V,  Clerkenwell  (Churchwar-  D.  348.  S.  C.  8  L.  J.,  N.  S.  142,  Q.  B. 
dens),  Bull.  N.  P.  200.  (h)  R.  v,  Cumberhmd  ( J.),  1  M.  &  S. 

As  to  a  writ  against  ^^  InhabitemU^  193.    R.    o.    Nottingham    Old  Water 

see  post,  tit.  ''Writ''  (Direction,  Inha-  Works,  6  A.  &  E.  355.     S.  C.  1  lif.  &  P. 

bitants),  p.  317.  480.    R.  v.  Victoria  Park,  1  Q.  B.  290. 

(g)  R.  V.  St.  Pancras,  3  A.  &  E.  535,  S.  G.  4  P.  &  D.  639. 

542.    S.  C.  5  N.  &  M.  222.   R.  v.  Wor-  (i)  R.  v.  Suffolk  (J.),   1   B.  &  A. 

cester  Canal,  1   M.  &  R.  534.    R.  o.  64P.     See  ante,  p.  232,  n.  (b). 

Leicester  (J.),  4  B.  &  C.  891.    S.  C.  7  (j)  R.  v.  Nottingham  Old  Watcr- 

D.  &  R.  370,   R.  V.  Sandwich  (Mayor),  works,  6  A.  &  E.  355.     S.  C.  1  N.  &  P. 
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].     How  obtained. — As  to  obtaining  the  rule,  see  ante^  p.  295; 

the  practice  in  the  main  being  the  same  as  that  of  the  nile  nisL 

As  the  rule  absolute  for  a  mandamus  cannot  be  drawn  up,  unless  the 
affidavits  used  on  shewing  cause  against  it  are  filed,  so,  if  the  attorney 
for  the  defendant  decline  to  file  them,  or  to  allow  them  to  be  filed,  the 
Court  will,  on  motion,  grant  a  peremptory  rule,  that  the  defendant's 
attorney  shall  produce  the  affidavits  at  the  Crown  Office  on  a  short 
day,  to  be  named  in  such  rule,  in  order  that  they  may  be  filed  (A). 

].     Costs, — Where  a  rule  for  a  mandamus  is  made  absolute,  the 

costs  of  the  application  must,  pursuant  to  stat  1  Wm.  4,  c.  21,  s.  6,  be 
made  the  subject  of  a  separate  application,  bxxA  will  not  be  considered 
by  the  Court  on  disposing  of  the  rule ;  because,  when  the  writ  has 
issued,  it  may  be  the  return  may  shew  that  the  defendant  has  acted 
jusdy  (Z).  It  is,  however,  a  general  rule,  that  if  the  application  for  the 
rule,  when  made  against  a  public  officer,  be  discharged,  the  Court  will, 
if  such  application  have  been  made  without  good  foundation,  inflict  costs 
upon  the  applicant;  but  if  the  point  were  new  or  doubtful,  the  Court 
will  not,  in  its  discretion,  inflict  costs.  In  all  other  cases,  the  Court 
will  also  exercise  its  discretion  as  to  costs  (m). 

'].     Amendment  of. — If  the  rule  be  not  such  as  the  prosecutor  is 

contented  with,  or  be  misconceived,  he  should  apply  to  the  Court 
before  he  issues  the  writ  for  leave  to  amend  it  {n),  and  the  Court  will, 
if  necessary  to  meet  the  justice  of  the  case,  so  amend  it  (o).  Al- 
though the  Court  has,  in  one  case,  refused  to  amend  an  informal  rule 
after  the  writ  had  issued,  but  left  it  to  be  either  superseded  or  quashed  {p\ 
yet  subsequent  decisions  shew,  that  the  Court  will  now  amend  it  in 
such  a  case ;  or,  on  a  proper  application,  they  will  make  a  rule  for  the 
amendment  of  the  rule  upon  which  the  writ  has  issued,  notwithstand- 
ing the  writ  may  have  been  quashed  for  not  having  been  in  conformity 
with  such  last-mentioned  rule  (y). 

].     CompelUnff  Prosecutor  to  proceed  with  Rule. — After  the  rule 

absolute  for  the  writ  has  been  obtained  by  the  prosecutor,  he  should 
duly  proceed  to  sue  out  his  writ;  if,  however,  he  do  not  do  so,  the 

480.    S.  C.  W.  W.  &  D.  166;  1  Q.  B.  QerkenweU,  BuU.  N.  P.  200.    See/»i«, 

290,  supra,  n.  (A).  tit.  "TTri^,"  {Amendment). 

Qi)  R.  V,  Middlesex  (J.),  I  Chit.  368.  As  to  the  amendment  of  rules  in  ge- 

(0  R.  r.  Salop  (J.),  6  D.  28.     Ex  neral,  see  Chit.  Prac.  p.  1427. 

parte  Davies,  5  B.  &  Ad.  1091.    See  (o)  R.  v,  Bankes,  Burr.  1454.    S.  0. 

post,  tit.  «*  Costsr  1  W.  Blac.  445. 

(m)  Ante,  p.  49,  n.  (9),  and  see  post,  (p)  R.  p.  Wiseman,  1  Barn.  405,  406. 

tit.  "  Costs:*  (q)  R.  V.  East  Lancashire  Railway, 

(n)  R.  p.  Water  Eaton  (Manor),  2  16  L.  J.,N.  S.  127,  Q.  B.,  and  sec  R.  p. 

Smith,  54.    R.  v.  Tucker,  5  D.  &  R.  Bankes,  Burr.   1452.    S.  C.  I  W.  Bl. 

434.    S.  C.    3    B.  &  C.  545.    R.   v,  455 ;  Bull.  N.  P.  200. 
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defendant  should  move,  under  stat  1  Wm.  4,  c.  21,  s.  6,  or  as  to  Ireland, 
Stat  9  &  10  Vict  c.  113,  for  a  rule  to  shew  cause  why  the  prosecutor 
should  not  pay  the  costs  of  opposmg  the  issuing  of  the  writ  of  mandamus, 
or  proceed  in  the  prosecution  thereoC  This  rule,  when  obtained,  is 
brought  on  as  an  ordinary  rule,  and  the  Court  will,  after  having  heard  it 
discussed,  decide  between  the  parties;  if  the  prosecutor  have  not  been 
guilty  of  laches,  it  will  discharge  the  rule,  but  if  he  have,  it  will  either 
make  it  absolute  unconditionally,  or  impose  terms  upon  the  pro- 
secutor (r). 

(r)   R.  V.  Dartmouth  (Mayor),  2  D.,  N.  S.  980.    S.  C.  12  L.  J.,  N.  S.  83, 
M.  C.    See  the  stats.  App. 
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CHAPTER  THE  nFTH. 

THE  WRIT  OF  BfANDAin78,   ITS  FORM,   &C.,   TOGETHER  WITH   THE 
SUBSEQUENT   PROCEEDINGS  ANTERIOR   TO  THE  RETURN. 

Having  in  the  preceding  chapter  treated  of  the  application  to  the 
Court,  and  of  the  rule  absolute  for  the  writ  of  mandamus^  we  now 
proceed,  agreeably  with  the  following  analysis,  to  treat  of  the  form  of 
the  writ,  the  manner  of  issuing  the  same,  &c,  and  of  such  other 
proceedings  to  the  return,  exclusive,  as  are  necessary  to  the  due 
prosecution  thereof. 


ThbWbit. 

ThbWrit. 

By  whom  prepared     - 

-  308 

Of  demand  and  refusal 

-  323 

-  309 

Of  absence  of  specific  legal 

Inducement 

-  309 

remedy 

.323 

Averments 

-  309 

Mandatory  clause 

.  323 

Substance  of  writ 

-  310 

Teste  and  return  day 

-  828 

According  to  rule    - 

-  310 

Indorsements    - 

-  330 

Directum 

-  810 

How  sued  out  - 

-  380 

Corportdchody 

-  814 

How  served     - 

-  880 

Officers 

r  817 

Filing  the  writ 

«  881 

CoOcge  - 

-  817 

-  331 

Inhabitants  of  parish 

-817 

What      - 

-  881 

Parish  officers     - 

-  318 

Afotianfor 

-  831 

Justices 

.  318 

Eulefor  - 

-  332 

How  misdirection  waived 

Betum    - 

-  SSS 

or  tahen  advantage  of 

-  318 

Costs      . 

-  333 

Inducement 

-  3^ 

AUas  and  pluries  writs 

-  333 

Averments 

-  319 

-  388 

Of  jurisdiction  of  Court 

-  319 

Amendment  of  writ 

-  334 

Of  prosecutor's  title 

-  320 

Supersedeas 

-  835 

Of  defendants  duty 

-  322 

Quashing 

-886 

The  Writ].  By  wham  prepared, — The  writ  must  be  prepared  by 
the  attorney  of  the  prosecutor,  or  (if  in  person)  by  the  party  suing  oat 
the  same  (a). 

As  the  success  of  the  prosecutor's  case  is  mainly  dependent  upon  the 
sufficiency  of  the  writ,  and  as  the  majority  of  such  writs  are  founded 

(a)  See  Cr.  Off.  R.r.  2,  App.  As  to  iasuing  the  writ,  see  infra^  *^  How  sued  ouC 
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upon  either  intricate  &ct8,  or  important  principles  of  law,  it  is  advised  that 
they  should  be  drawn  by  counsel,  and,  in  some  instances,  settled  in 
consultation. 

'].    Farm  of  Writ. — ^The  writ  of  mandamus  is  in  its  form  no  more 

than  a  command  by  the  Queen  to  those  to  whom  it  is  directed  to  do 
their  duty,  &c.,  by  the  performance  of  a  particular  act  or  acts,  as  to 
admit  to  an  office,  freedom,  &c.,  in  favor  of  the  prosecutor;  his  legal 
title  to  such  performance,  by  those  from  whom  it  is  required,  being 
stated  as  inducement  to  the  command  or  mandatory  clause  of  the 
writ  (4). 

The  writ  has,  in  form,  been  likened  to  a  declaration  in  a  personal 
action  (c)  in  this,  that  no  precise  form  of  words  is  necessary,  provided 
it  be  sufficient  both  in  form  and  in  substance  (i) ;  for  two  conditions 
are  required  for  the  perfection  of  the  writ,  the  one,  that  it  be  in  matter 
sufficient,  the  other,  that  it  be  deduced  and  expressed  according  to  the 
forms  of  law;  so  that  an  absence  of  either  of  such  conditions  will 
vitiate  the  writ  {e\ 

].     Form  of;  Inducement;  Averments,  jpc — As  all  the  principles 

and  rules  of  pleading  in  civil  actions  are  also  applicable  to  a  writ  of 
mandamus,  &c.  (/),  so  the  inducement  and  averments  of  such  a  writ  are 
subjected  to  their  governance.  Thus,  matter  of  inducement  or  redtal 
may  be  generally  alleged ;  also,  incidental  matter  should  not  be  specially 
stated  {g) ;  in  other  words,  they  do  not  require  so  much  certainty 
as  the  main  averments,  or  the  paandatory  clause  of  the  writ  (A),  which 
should  be  expressed  with  precision  and  certainty  (i),  or  the  writ  may 
be  quashed  {j).  Also,  as  facts,  not  evidence,  should  be  averred,  so  the 
writ  must  not  be  aigumentative  (A). 

Should  the  writ  be  defective  for  either  of  these  causes,  the  Court 
will,  in  its  discretion,  either  supersede  or  quash  it,  and  refuse  the 

(6)  See  ante,  p.  3,  n.  (A),  5,  n.  {j).  {e)  Colt  v.  Coventry  (Ep.),  Hob.  164. 

R.  V.  Dublin  (Dean),  Stra.  636.  S.  C.  8  (/)  See  ante,  p.  8,  n.  (y). 

Mod.  28.    S.  C.  1  P.  Wms.  348.    R.  ».  (g)  R.  v,  St.  Pancras  (Trustees),  3  A. 

Kelk,  1  G.  &  D.  130.    S.  C.  1  Q.  B.  660.  &  E.  540.    S.  C.  5  N.  &  M.  222,  where 

(c)  R.  V.  Oxford  (Ep.),  7  East,  351.  see  form.    R.  v.  Win,  2  Keb.  738,  742; 
A  return  has  also  been  likened  to  a  de-  BuU.  N.  P.  200,  and  cases  there  cited, 
claration,    3  B.  &  Ad.  278.    S.  C.  2  (A)  Steph.  PL  409, 5th  edit. 

K.  &  M.  126.    See  poet,  tit.  "^  BetumT  \i)  R.  o.  Bristol  Dock,  6  B.  &  C.  191. 

(d)  7  East,  351,  eupra.  R.  r.  Not-  S.  C.  9  D.  &  R.  319,  where  see  form  of 
tingham  (Major),  Say.  37,  per  Lee,  C.  J.  avermenta,  &c.  See  tn/ro,  ^  Mandatory 
A  mandamus,  having  the  year  expressed  Ckaue^  andpoet^  ^  BetunC*  (Form), 
bj  figures,  is  not  thereby  vitiated.  But-  (J)  See  poet,  tit.  ^  Quaehing  Writ.^ 
ler  V.  Cobbett,  11  Mod.  255.  R.  v.  Car-  (k)  R.  v.  York,  5  T.  R.  73.  R.  v. 
pent«r,  6  A.  &  £.  794.  S.  C.  1  N.  &  P.  Hereford  (Mayor),  6  Mod.  309.  S.  C.  2 
775,  and  see  6  A.  &  E.  794.  Salk.  701 .    S.  C.  Ld.  Raym.  560. 
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peremptory  writ :  thus,  where  a  writ  to  amove  certain  fellows  of  8 
college  for  not  having  taken  the  necessary  oaths  to  the  state,  was  so 
framed  that  it  did  not  appear  but  that  the  fellows  therein  mentioned 
might  have  taken  the  oaths  required,  at  the  Quarter  Sessions,  a 
peremptory  writ  was  denied  (/).  Also,  as  a  writ  which  appertains  to  an 
office,  of  which  the  Judges  are  not  judicially  cognizant,  should  specially 
state  the  nature  of  such  office,  in  order  that  it  may  appear  to  the  Court 
that  it  is  one  properly  the  subject  of  mandamus  (m),  so,  if  such  oflBoe 
be  not  specifically  described,  the  Court  will  refuse  the  writ 

]•     Substance  of  Writ.— The  writ,  as  we  have  seen,  must  be 

sufficient  in  substance,  as  to  which  the  primary  rule  is,  that  **  it  must  be 
framed  in  strict  accordance  with  its  rule  absolute^  ox  it  will  be  superseded 
if  not  returned,  but  if  returned,  it  will  be  quashed  (n)  with  costs. 
Thus,  where  the  rule  was,  that  a  writ  of  mandamus  should  go  to  ^a 
mayor  and  aldermen  to  call  a  HaU^  and  do  tlie  business  of  the  corporai^im!* 
and  the  mandamus  was. drawn  up,  *^to  assemble  the  corporation^  and 
admit  tlie  several  persons  wlio  had  right  to  their  freedom^  not  naming 
them,  the  Court,  on  motion,  superseded  the  writ  with  costs  (o)« 

The  writ  must  not  exceed  its  rule,  beyond  adding  merely  incidental 
requirements,  as  by  materially  enlarging  the  substantial  terms  thereof, 
otherwise  the  Court  will  quash  the  writ,  notwithst^ding  they  might, 
on  application  upon  the  same  affidavits,  have  granted  a  vmt  equally 
extensive  (/?). 

^].     Direction  of  Writ — The  Direction  is  so  material  a  portion  of 

the  writ,  and,  when  defective,  gives  to  tl)e  defendant  a  defence  so 
clear  and  simple,  that  too  much  care  cannot  be  bestowed  upon  it,  in 
order  to  ensure  its  accuracy  (;)• 

(0  H.  t7.  St  John's  Coll.,  4  Mod.  241.  (o)  R.o.Eing8ton-npon.Hu]l  (Major), 

n.  (a).    S.  C.    Comb.    2S2.    See   tit  11  Mod.  882.    S.  C.  8  Mod.  209.  8.  C. 

''  CoUege''  (Fellows,  Admission).  Stra.  678 ;  Stra.  898.      See  past,  tits. 

(m)  Anon.,  2  Mod.  316 ;  Com.  Dig.  '  "QumAij^  WVO,"  «  Supersedeas."* 

tit  "Afai*."  1  Lev.  162.    S.  C.  Baym.  (/>)  R.  v.  Water  Eaton  (Manor),  2 

152.  R.  V.  Dartmouth  (Major),  3  Salk.  Smith,  54.    See  post,  tits.  "^Qwuiaig 

229,  2;    3  Bac.   Abr.  530.     See    tit  Writ,'' ""  S^ipersedeas."* 

''AshburtoiC' (^EightMenof),and  post,  (q)    See  pwtt,    tite.    ""  S9q)ersedeat,** 

tits.  "  Supersedeas,'*  "  Quashing  Writ.**  "  Quashing  Writ,** "  Retum."* 

(n)  Ante,  p.  305.     R.  v.  Wildman,  The  following  is  an  alphabetical  series 

Stra.  879.    S.  C.  1  Barn.  405,  406,  of  the  usual  dir^c^iu  of  the  writ: 

(although  the  rule  be  not  drawn  up  as  Alderman.    To  A.  B.,  Esquire,  an 

moved).     R.    »,    Elingston-npon-Hull      Alderman  of  our  Citj  of ,  one  of 

(Mayor),  8  Mod.  209.    R.  r.  Water  the  Keepers  of  the  Peace,  and  Justices 

Eaton  (Manor),  2  Smith,  54 ;  Com.  Dig,  assigned,  &c..  Greeting, 

tit  "  Man:*  (A.)    R.  v.  St.  Pancras,  1 1  Assizes  (Nisi  Prius).  To  our  Justices 

A.&  E.  28.  R  o.  East  Lancashire  Rail*  assigned  to  hold  the  Assizes,  Greeting, 

waj,  16  L.  J.,  N.  S.  127,  Q.  B.  .  (CroumCourt).  To  our  Justices 
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The  Court  when  it  grants  the  rule  for  the  writ  will  not  usually  specify 


of  Oyer  and  Terminer,  and  General 
Gaol  Delivery,  Greeting. 

Berwick-vpon'  Tweed,  To  the  Mayor 
and  Bailiffs  of  our  Borough  of  Berwick- 
upon-Tweed,  Greeting,  &c.,  or,  To  the 
Mayor  and  Bailiffs  of  Berwick-upon- 
Tweed,  &c. 

Borough  Compter.  To  the  Gaoler  or 
Keeper  of  our  Gaol,  called  "  The  Bo- 
rough Compter,**  in  and  for  our  Borou^ 
of  Southwark,  or  his  Deputy  there, 
Greeting,  &c. 

Borough  Corporation,  See  "  Corpo* 
ration  ofBorough^ 

Borough  Choi.    To   the  Gaoler  or 

Keeper  of  our  Graol  or  Prison  at j 

in  and  for  the  Borough  of ,  or  his 

Deputy  there.  Greeting,  &c. 

Central  Criminal  Court.  To  our  Jus- 
tices of  the  Central  Criminal  Court,  and 
to  every  of  them.  Greeting,  &c. 

Cheshire.  To  the  Sheriff  of  our 
County  of  Chester,  Greeting.  We  com  - 
mand  you  that  you  do  not  forbear  by 
reason  of  any  liberty  in  your  Bailiwick, 
&c. 

Cinque  Porta.  To  our  Constable  of 
our  Castle  of  Dover,  and  Lord  Warden 
of  the  Cinque  Forts,  or  his  Lieutenant 
there.  Greeting;  or  To  the  Constable  of 
Dover  Castle ;  or  To  the  Constable  of 
the  Castle  of  Dover.  Frank  v.  James, 
5  D.  723. 

ComnuiearyofYorh.  TotheConmiis- 
aary  of  the  Province  of  York  (7  East, 
34Sb.) 

CommstioHers  (Poor  Law).  To  the 
Poor  Law  Commissioners,  Greeting,  &c. 

Commieeianera  {Tiike).  To  the  Tithe 
Commissioners  for  England  and  Wales, 
Greeting,  &c. 

Coroner.  To  A.  B.,  Gentleman,  one 
of  our  Coroners  of  and  for  our  County 

of ^  Greeting,  &C.,  or  when  to  the 

whole.  To  the  Coroners  of  our  Coimty 

of i  or  of  our  City  of ,  Greeting, 

&c. 

Corporation  of  a  Borough.  To  the 
Mayor,  Aldermen,  and  Councillors  of 


our  Borough  of ,  in  our  County  of 

,  Greeting,  &c. 

County  Gaol.    To  the  Sheriff  of , 

and  to  tiie  Keeper  of  our  Gaol  at , 

of  and  for  our  said  County,  or  his  De- 
puty there,  Greeting,  &c. 

Dover  Oaol  To  the  Mayor  and 
Jurats  of  the  Town  and  Port  of  Dover, 
and  to  the  Water  Bailiff  and  Keeper  of 
the  Gaol  of  the  sud  Town  and  Port,  or 
to  his  Deputy  there.  Greeting,  &c. 

Durham.  To  the  Chancellor  of  our 
County  Palatine  of  Durham,  Greeting. 

EUaors.    To  A.  B.,  and  C.  D.,  Elisors, 

appointed  by  our  Court  of i  in  tlus 

behalf.  Greeting. 

Oiltapur  Street  Compter.  To  the 
Gaoler  or  Keeper  of  our  Gaol  or  Prison 
in  Giltspur  Street,  in  our  City  of  Lon- 
don, or  his  Deputy  there.  Greeting. 

Houae  of  Correction  (Middleaex).  To 
the  Governor  of  the  House  of  Correction 
for  the  County  of  Middlesex,  in  Cold- 
bath  Fields,  or  his  Deputy  there,  Greet- 
ing, &c. 

Juaticea  of  Aaaize.  To  our  Justices 
of  Oyer  and  Terminer,  in  and  for  our 

County  of ,  and  to  every  of  them. 

Greeting,  &c. 

Juaticea  of  the  Peace  (OeneraOy).  To 
the  Keepers  of  our  Peace,  and  our 
Justices  assigned  to  hear  and  determine 
divers  Felonies,  Trespasses,  and  other 
Misdemeanors    committed  within   our 

County  of ^  and  to  every  of  them. 

Greeting. 

.   {IndimduaBy).    To  A.  B.,  and 

C.  D.,  Esquires,  two  of  the  Keepers  of 
our  Peace,  and  our  justices  assigned, 
&c.,  Ghreeting. 

Lanoaeter.  To  the  Chancellor  of  our 
County  Palatine  of  Lancaster,  Greeting, 

&C. 

Lieutenant  of  the  Tower.  To  the 
Lieutenant  of  the  Tower  of  London,  or 
his  Deputy  there,  Greeting. 

Lord  Mayor  of  London.  To  the  Right 
Honourable  J.  H.,  Mayor  of  our  City  of 
London,  one  of  the   Keepers   of  our 
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the  person,  &c.,  to  whom  it  shall  be   directed;  so  that  a  defective 


Peace  and  our  Jiuticefl  assigned  to  hear 
and  determine  diyers  Felonies,  Tres- 
passes, and  other  Misdemeanors  com- 
mitted within  our  City  of  London, 
GreetiDg. 

Newgate.  To  the  Keeper  of  our 
Gaol  of  Newgate,  or  his  Deputy  there, 
Greeting. 

New  Prison^  ClerkenweU,  To  the 
Gaoler  or  Keeper  of  our  Gaol,  the  New 
Prison  at  ClerkenweU,  in  our  County  of 
Middlesex,  or  his  Deputy  there.  Greet- 
ing. 

Penitentiary,  To  the  Governor  of  the 
General  Penitentiar^r  at  Milbank,  in  our 
County  of  Middlesex,  or  his  Deputy 
there,  Greeting. 

Peniottville  Prison.  To  the  Gkivemor 
of  our  Prison  called  "  The  PentonviUe 
Prison,**  at  PentonviUe,  in  our  County 
of  Middlesex,  or  his  Deputy  there, 
Greeting. 

Queen's  Prison.  To  the  Keeper  of 
our  Prison  called  "The  Queen*s  Prison,*' 
or  his  Deputy  there.  Greeting. 

Recorder  of  a  Borough.  To  A.  B., 
Esquire,  Recorder  of  our  Borough  of 

-^ — ,  in  our  County  of j  our  Justice 

assigned  to  hear  and  determine,  &c.,  in 
our  said  Borough,  Greeting. 

Sessions  (Boroygh).  To  the  Beoorder 

of  our  Borough  of ^  our  Justice 

assigned  to  hear  and  determine,  &c.. 
Greeting. 

Sessions  (County).  To  the  Keepers 
of  our  Peace  and  our  Justices  assigned 
to  hear  and  determine  divers  Felonies, 
Trespasses,  and  other  Misdemeanors 
committed  within  our  County  of  — , 
Greeting. 

Sessions  (Petty),  To  such  of  the 
Keepers  of  our  Peace  and  Justices 
assigned,  &c.,  as  may  be  in  attendance 
at  a  Petty  Sessions  to  be  held  on  the 

day  of ^  at  — ,  in  our  said 

County,  Greeting. 

Sheriff  (Bristol).  To  the  Sheriff  of 
the  City  of  Bristol,  Greeting,  &c. 

.     (Canterbury).    To  the  Sheriff 


of  the  City  of  Canterbury,  Greeting,  &c. 

.     (Camuirthen).  To  the  Sheriff 

of  the  Town  and  County  of  Carmarthen, 
Greeting,  &c. 

.    (Chester).    To  the  Sheriff  of 

the  City  of  Chester,  Greeting,  &c. 

.     (Ely).    To    the    Sheriff   of 

Cambridgeshire,  Greeting. 

.    (Exeter).    To  the  Sheriff  of 

the  city  of  Exeter,  Greeting,  &c. 

.     (Gloucester).    To  the  Sheriff 

of  the  City  of  Gloucester,  Greeting,  &c. 

— '".  (Haverfordwest).  To  the  She- 
riff of  the  Town  and  County  of  Haver- 
fordwest, Greeting,  &c. 

.     (Kingstan-upon-HvU).  To  the 

Sheriff  of  the  Town  and  County  of 
Kingston-upou-HuU,  Greeting,  &c. 

.    (Lincoln).    To  the  Sheriff  of 

the  City  of  Lincoln,  Greeting,  &c.  fSec 
posty  p.  315,  n.  (t)  ]. 

.    (Litchfield).    To   the   Sheriff 

of  the  City  and  the  County  of  the  same 
City,  Greeting,  &c. 

.    (London).  As  in  London  there 

are  two  Sheriffs,  so  the  writ  should  be 
directed,  To  the  Sheriffs  of  our  City  of 
London,  Greeting. 

(Middlesex).     Although  two 

individuals  act  as  Sheriff,  yet  in  law 
they  constitute  but  one  Sheriff,  and  the 
writ  must  be  directed  accordingly,  To 
the  Sheriff  of  Middlesex,  Greeting. 

.    (Newcasde-tqxm'Tyne.)     To 

the  Sheriff  of  the  Town  and  County  of 
Newcastle-upon-Tyne,  Greeting. 

.    (Norwich).    To  the  Sheriff  of 

the  City  of  Norwich,  Ghreeting,  &c. 

.     (Nottingham).    To  the  Sheriff 

of  the  Town  and  County  of  Nottingham, 
Greeting,  &c. 

.     (Oxford).    To  the  Sheriff  of 

the  County  of  Oxford,  Greeting,  kc 

.     (Poole).    To    the  Sheriff  of 

the  Town  and  County  of  Poole,  Greet- 
ing,  &c. 

.     (Southwarh,    Borough).     To 

the  Sheriff  of  Surrey,  &c..  Greeting. 

.    (Southampton).  To  the  Sheriff 


WHIT   OF   MAia)AMUS« 


313 


direction  is  at  the  peril  of  the  prosecutor  (r).  But  where  on  account 
of  the  intricate  interests  of  the  defendants,  as  corporate  members,  or  for 
any  other  cause,  there  is  great  difficulty  as  to  how  the  writ  should  be 
directed,  the  Cotut  will  state  to  whom  it  shall  be  directed  {s).  So  in 
cases  under  stat  I  Wm.  4,  c.  21,  or  as  to  Ireland,  9  &  10  Vict  c.  113, 
the  Court  will,  in  its  discretion,  state  to  whom  and  how  the  writ  shall 
be  directed  (t). 

It  is  not  necessary  that  the  writ  should  be  directed  to  all  those 
against  whom  the  rule  nisi  is  obtained,  for  the  Court  will  mould  the 
latter  when  making  it  absolute,  according  to  the  justice  of  the  case  {u). 
The  writ  should,  however,  follow  the  rule  absolute  in  this  respect  (v). 

The  writ  must  be  directed  to  all  those  who  are  legally  bound  to 
execute  it  (to),  and  to  them  only  {x) ;  although  they  may  not  be  those 


of  the  Town  and  Count  j  of  Southamp- 
ton, Greeting,  &c. 

.    (Worcester).    To  the  Sheriff 

of  the  Citj  of  Worcester,  Greeting,  &c. 

.    (York).    To  the  Sheriff  of  the 

City  of  York,  Greeting,  &c. 

Southwark  Borougk  Court.  To  the 
Major  of  our  City  of  London,  and  the 
Becorder  of  the  said  City,  and  others 
the  Keepers  of  our  Peace  and  our  Jus- 
tices assigned  to  hear  and  determine 
divers  Felonies,  Trespasses,  and  other 
Misdemeanors  committed  within  our 
Borough  of  Southwark,  Greeting,  &c. 

Tothia-felds  BrideweU.  To  the  Go- 
vernor of  the  Tothill-fields  Bridewell, 
or  his  Deputy  there.  Greeting. 

Tower  (Lieutenant  of).  See  tit. 
^Lieutenant  of  Tower." 

Whitecross  Street  Prison.  To  the 
Sheriff  of  London  and  Middlesex,  and 
to  the  Gaoler  or  Keeper  of  the  Debtors* 
Prison  for  London  and  Middlesex  in 
Whitecross  Street,  or  his  Deputy  there. 
Greeting. 

(r)  R.  V.  Wigan  (Corp.),  Burr.  782, 
798  ;  Stra.  897.  R.  v.  Plymouth  (Bo- 
rough), 1  Bam.  81.  Com.  Dig.  tit, 
"Jtfim."  (C.)  But  see  13  East,  427. 
B.  f7.  Rochester  (Dean,  &c.),  1  Bam.  40. 
Anon.,  2  Bam.  361.  Bac.  Abr.  tit. 
^Man.'^CF.) 

As  to  the  direction  of  writ  to  elect 
and  to  swear  in,  see  8  Mod.  112,  128. 
As  to  cases  within  stats.  1  Wm.  4,  c.  21, 


8.  4  (E.),  and  9  &  10  Vict.  c.  113  (I.), 
see  those  stats.  App. 

(s)  R.  V.  London  Requests*  Court,  7 
East,  295,  in/ra^  n.  (/). 

(0  See  supra,  n.  (s),  and  stats.  App. 

(u)  See  ante,  p.  305,  and  see  post. 
BuU.  N.  P.  200 ;  Gude's  Cr.  Pr.  191. 

(v)  See  ante  J  p.  310,  n.  (»),  (o),  (p). 

(w)  Ante,  p.  50,  n.  (w),  158,  n.  (A), 
(0.  Bac.  Abr.  tit.  "iWon."  (F.)  R.  v. 
Abingdon  (Mayor),  2  Salk.  699  S.  C. 
Carth.  501.  R.  v.  Gloucester  (Mayor), 
Holt,451,perPowell,J.  S.C.I  Roll.  409. 
S.C.lBul8t.l89.  Pees  O.Leeds  (Mayor), 
Stra.  640.  R.  v.  Cambridge  (V.  C), 
Burr.  1654.  R.  v.  Norwich  (Mayor), 
Stra.  55.  R.  ».  ^Hereford  (Mayor),  2 
Salk.  701,6;  Com.  Dig.  tit.  ''Man.'' 
(C).  Prin's  case,  1  Keb.  686.  R.  v. 
Patrick,  2  Keb.  67,  68,  164.  Estwick  v. 
London  (City),  Styles,  43.  R.  v.  Oxford 
(Mayor),  6  A.  &  E.  351.  S.  C.  1  N.  & 
P.  474.  R.  V.  Holt,  3  Keb.  668,  706, 
734.  R.  r.  Plymouth  (Borough),  1  Barn. 
81.  R.  V.  Wigan  (Mayor),  Burr.  1643. 
Ex  parte  Cirkett,  3  D.  327.  R.  v.  Poole 
(Mayor),  1  Q.  B.  621.  S.  C.  1  G.  &  D. 
730.  R.  V.  Smith,  2  M.  &  S.  594.  R.  v. 
St.  Pancras  (Churchwardens),  6  Jur. 
391 ;  Ld.  Raym.  1244. 

(x)  Ante  p.  212,  n.  (d).  R.  r.  Here- 
ford (Mayor),  Salk.  701.  R.  v.  Smith, 
2  M.  &  S.  594;  but  see  R.  v.  Holford, 
2  Bam.  330,  350.  Anon.,  1  Bam.  402. 
See  ante,  p.  29. 
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whose  wrongful  act,  &c.^  as  removal  from  an  office,  &c  has  occasioned 
the  writ.  A  breach  of  this  rule  renders  the  writ  liable  to  be  either 
superseded  or  quashed  {y) ;  thus  where  a  writ  directed  to  a  mayor,  &&, 
stated  that  A.  and  B.  had  removed  the  prosecutor  from  his  office  of 
burgess,  and  by  its  mandatory  clause  commanded  the  mayor,  &c.,  to 
command  A.  and  B.  to  restore  him ;  the  Court,  on  motion,  quashed  it, 
for  the  absurdity  of  it  being  directed  to  one  person,  to  command 
others  {zy 

Where  the  act,  the  performance  of  which  is  commanded  by  the  writ, 
is  jointy  and  one  party  only  refuses,  and  the  other  or  others  are  willing; 
nevertheless  the  writ  must  be  directed  against  both  or  all  (a).  Thus  where 
one  parish  officer  applies  for  a  mandamus  against  his  fellow  officer,  to 
concur  in  making  a  rate,  &&,  the  writ  must,  according  to  the  acknow- 
ledged and  accustomed  practice,  be  against  and  directed  to,  both ;  t.  e, 
as  well  against  the  applicant,  as  the  defaulting  officer  (&).  So  where 
two  only  have  a  concurrent  jurisdiction,  the  writ  should,  it  seems,  be 
directed  to  both,  commanding  them,  or  one  of  them  (c),  &c. 

.     Corporate  Body. — The  writ,  when  directed  to  a  corporate 

body,  should  accurately  state  the  name  of  incorporation,  and  therein 
pursue  the  act  of  Parliament,  charter,  or  other  instrument  of  incorpo- 
ration, for  no  words  of  equivalent  import  can  be  substituted  {d).  As, 
however,  a  body  corporate,  by  prescription,  may  have  several  names  by 
reputation,  so  it  follows,  that  if  it  be  called  by  one  of  such  names, 
though  not  exactly  the  right  or  usual  one,  the  writ  will  be  sufficient,  if 
it  describe  the  official  conditions  of  those  forming  the  body  corporate, 
and  they  must  answer  the  writ  ie).  But  if  the  corporate  body,  whatever 
its  title  maybe,  be  misnamed,  the  writ  will  be  quashed,  because  as  such 
writ  cannot  have  any  effect,  so  no  legal  object  can  be  obtained  by  its 
prosecution  (/).   Thus,  if  the  corporate  body  be  "  mayors  alderman^  and 

(y)  R.  V.  Gloucester,  3  Bulst.  190.  "*  Poor''  (Bate  Making). 
Dr.  Witberiiigton*8   case,   1   Keb.  61.  (c)  See  asiie,  p.  145,  146,  n.  {¥).    B. 

B.  V.  Croydon  Parish,  6  T.  B.  713.  v.  London  (£p.),  13  East,  427. 
Estwick  r.  London  (City),  Sty.  43,  1.  (d)  B.  o.  Smith,  2  M.  &  S.  594,  598. 

B.  o.  Sharpe,  GUb.  255;  1 W.  Blac.  52.  Estwick  o.  London  (City),  Sty.  43,  32. 

S.  C.  1  Wils.  266.    But  see  B.  v.  Col-  See  form  in  Carpenter's  case,  Baym. 

Chester  (Town),  2    Keb.    188.    B.  o.  439.  Anon.,  12  Mod.  232.  Dr.  Wither- 

Norwich  (Mayor),  Stra.  55.    See  po9t^  ington*s  case,  1  Keb.  61.    B.  o.  Glonces* 

tits. «« Supersedeas;' ''  Quashing  WriL''  ter  (Mayor),  Holt,  451,  per  Powell,  J. 

(z)  See  onfe,  p.   16,  n.  (k).    B.  o.         (e)  Whitacre*s    case,    11    Mod.  67. 

Derby  (Mayor),  2  Salk.  436.    See  post,  S.  C.  Ld.  Baym.  1233,  1283.    S.  C. 

iiUi.''Stg}ersedeas,'''' Quashing  Writr  Holt,  443.    S.  C.  2  Salk.  434.    Fincb*8 

(a)  See  ante,  p.  220,  n.  (e),  221,  n.  (q).  case,  6  Bep.  65,  66 ;  2  BoU.  Abr.  136. 
B.  V.  Pickles,  3  Q.  B.  600.  (/)  Sir  T.  Jon.  52.    Case  of  Abing- 

(6)  Anon.,   2    Chit.   254.    See    tit.  don  Town,  Carth.  501.    S.  C.  Salk.  700. 
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commonalty^  a  writ  to  the  mayor y  burgesses^  and  commcnaltyy  is  bad(^]. 
So  where  a  writ  was  directed  to  the  baUivis,  §•(?.,  Gtppi,and  not  Gipwwi^ 
it  was  held  to  be  bad  (A).  So  becaase  a  writ  was  directed  "  To  the 
Mayor  of  the  City  of  Lincoln^  in  the  County  of  Lincoln,^  and  not  "  in 
the  County  of  the  City  of  Lincoln^  it  was  quashed,  there  being  no  such 
person  to  whom  a  peremptory  mandamus  could  go  (i).  So  if  the  right 
of  election  be  in  the  mayor  and  aldermen,  and  the  mandamus  be  directed 
to  the  mayor i  aldermen^  and  commmi  council,  the  Court  will  grant  a 
supersedeas  quid  impromde  emanavit(j).  But  if  the  duty  be  in  the 
mayor,  aldermen,  et  aV  de  communi  concilio,  and  the  writ  be  directed  to 
the  mayor,  aldermen,  and  common  council,  it  will  be  well  though  the 
word  aV  be  omitted  (A). 

The  rule  that  a  writ  when  directed  to  a  corporate  body  should 
describe  it  by  its  corporate  title  prevails,  notwithstanding  a  vacancy  or 
vacancies  may  exist  in  one  or  more  of  its  offices,  as  those  of  mayor, 
aldermen,  &c.,  for  its  name  of  incorporation  is  its  legal  description,  so 
long  as  it  continues  to  have  any  corporate  existence  (Q.  Thus  if  there 
be  no  mayor,  or  one  de  facto,  and  not  de  jure,  and  although  the  writ  be 
to  command  the  corporation  to  proceed  to  the  election  of  a  mayor,  yet 
it  must  be  directed  to  "  the  mayor,"  8fc.  (m), 

K  the  duty,  as  to  elect,  &c.,  commanded  by  the  writ,  be  that  of 
part  only  of  a  corporate  body,  the  writ  may,  in  such  case,  be  directed 
either  to  such  part  only,  by  its  portion  of  the  corporate  name,  or  to  the 
whole  corporate  body  (n).     Thus  where  to  a  mandamus  to  choose  a 

R.  V.  Rippon   (Mayor),  2   Salk.  433.  R.  v,  Gloucester  (Mayor),  Holt,  451 ; 

S.  C.  Ld.  Raym.  568.    R.  v.  Ipswich  Stra.  640,  n.  (1),  3rd  edit.     See  ir^ra, 

(Baaiffs),  2  Salk.  434.   S.  C.  Ld.  Raym.  tit.  "  Supersedeas:' 

1233.    S.  C.  Holt,  443,  444,  445 ;  Com.  (A)  Pees  p.  Leeds  (Mayor),  Stra.  640; 

Dig.  tit.  "  Manr  (C);  Bac.  Abr.  tit.  Com.  Dig.  tit.  "itfiwi."  (C.)  ;  Bac-  Abr. 

"  Manr  (B.),  (J.)  tit.  "  Mem:'  (F.) 

(g)  2  Salk.  433,  supra,  n.  (/)  ;  Com.  (0  See  antCj  p.   167,  n.  (b).    R.  t». 

Dig.  tit.  ''Man:'  (C);  Bac.  Abr.  tit.  Smith,  2  M.  &  S.  59S;  Bac.  Abr.  tit. 

"itfaa."(F.)  ''Mattr(B,). 

(h)  2  Salk.  434, 435.  S.C.Ld.Raym.  (m)  R.  v.  Pembroke  (Corp.),  8  D. 

1233.     S.  C.  Holt,  443,  444, 445,  supra,  304.  R.  v.  Bridgewater  (Corp.),  3  Doug, 

n.  (/) ;  Com.  Dig.  tit.  ''MrnL"  (C.) ;  Bac.  379.    R.  v.  Bedford  (Corp.),  1  East,  79, 

Abr.  tit.  "  Man.'"  (B.)     See  infra f  tits,  and  R.  ».  Cambridge  (Mayor),  Burr. 

''Quashing  Writ,"  "  Supersedeas:'  2011.  Tayleru.  Gloucester  (City),  1  Roll. 

(0  See  post,  p.  314,  n.  (/).  R.  o.  Lin-  409.  S. C.  1  Bulst.  1 89.  S.  C.2 Show.204. 

coin  (Mayor),  12  Mod.  190.  S.  C.  Carth.  S.  C.  3  Salk.  230, 8.  R.  v.  Oxford  (Mayor), 

448.  S.C.Ld.  Raym.  203,  and  cases  there  1  N.  &  P.  474.    S.  C.  6  A.  &  E.  349. 

cited.    See  infra,  tit.  "  Quashing  Writ:'  («)  Patrick's  case,  2  Keb.  67 ;  3  Keb. 

(f)  R.  r.  Norwich  (Mayor),  Str.  55,  706.    R.  ».  Abingdon  (Mayor),  2  Salk. 

Holt,  cont. ;  Salk.  701, 3 ;  Salk.  231, 8 ;  699.  S.  C.  Cartii.  501,  overruling  Holt's 

Com.  Dig.  tit.  "Man:*  (C.)  ;  but  sec  case,  Jones,  52.  R.V.Gloucester  (Mayor), 
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mayor,  directed  to  Jacobo  Courteen,  mqjoriy  bcdKviSy  et  omnibus  princi" 
palibus  burgensihus  burgi  de  Abingdon^  who,  by  their  constitution,  were 
to  choose  a  mayor  out  of  such  persons  as  should  be  proposed  by  the 
commonalty ;  it  was  objected,  that  the  writ  was  misdirected,  because 
the  name  of  incorporation  was  **  mayors  baiUffsy  and  burgesses;^  but  the 
Court,  when  overruling  the  objection,  said,  "that  though  the  writ 
might  have  been  directed  to  the  whole  corporation,  yet  it  could  not  be 
necessary,  that  it  should  be  directed  to  more  than  those,  or  that  part 
of  the  corporate  body  which  was  concerned  in  the  execution  of  the 
thing  required,  for  it  is  not  in  the  power  of  others  to  put  the  command 
of  the  writ  in  execution"  {o).  It  is  not,  therefore,  necessary  that  a 
writ  to  a  corporate  body  should,  in  every  case,  be  directed  to  the 
whole  corporation  (though  it  may  be  so),  for,  as  just  stated,  it  is 
sufficient  if  it  be  directed  to  him  or  them  who  alone  have  the  power 
to  execute  the  writ  (p).  If,  however,  the  writ  be  to  be  executed  by  a 
part  only  of  the  corporate  body,  and  the  direction  be  not  to  such  body 
by  its  corporate  name,  but  in  terms  extends  the  description  beyond  the 
part  legally  liable  to  execute  the  writ,  the  Court,  on  motion,  will  either 
supersede  or  quash  it  (y).  Thus,  where  a  writ  commanded  "aldermen 
and  commonalty^  to  elect,  &c.,  which  direction  was  not  a  command  to 
the  body  by  its  corporate  name,  because,  by  the  charter  upon  which  it 
was  founded,  some  of  the  commonalty  were  excepted;  it  was  held,  that 
as  the  command  extended  beyond  the  persons  who  were  entitled  under 
the  charter  to  concur  in  the  election,  such  a  direction  was  bad,  and 
avoided  the  writ  (r).  But  a  writ  directed  to  "  The  Mayor  and  Burgesses^ 
which  commanded  them  to  elect  and  swear  in  a  mayor,  "secundum 
authoritatem  vestram^  has  been  held  to  be  good ;  although  the  power 
was  to  the  burgesses  to  elect,  and  to  the  mayor  to  swear  in,  for  in  such 
a  case,  the  direction  must  be  construed,  reddendo  singula  singulis  (s). 

Holt,  450,  451,  per  Powell,  J.;  1  Roll.  (Mayor),    Stra.  55.    R.  o.  Abingdon 

I                                  409.   Fees  v.  Leeds  (Mayor),  Stra.  640.  (Mayor),  Ld.  Raym.  560.    S.  C.  2  Salk. 

I                                  R.  V.  Cambridge  (Y.  C),  Burr.  1654.  701,  6.    R.  v.  Smith,  2  M.  &  S.  591. 

I                                   R.  V.  Norwich  (Mayor),  Stra.  55.    R.  Bac.  Abr.  tit.  "  Jlfan."  (F.) 

V.  Hereford   (Mayor),  2   Salk.  701,  6.  (q)  R.  v.  Smith,  2  M.  &  S.  583,  598. 

S.  C.  Ld.  Raym.  560.    Com.  Dig.  tit.  R.  v.  Abingdon,  2  Salk.  701.     S.  C.  Ld. 

"itfini."  (C.)    Holt's  case,  Freem.  441.  Raym.  560.    R.  p.  Taylor,  3  Salk.  281, 

See  Carth.  501 ;  Dyer,  333.    Estwick's  8.    R.  r.  Norwich  (Mayor),  Stra.  55. 

case,  2  Roll.  Abr.  456.    R.  v.  Tregony  Bac.  Abr.  tit.  ''ManT  (B.)  (F.) 

(Mayor),  8  Mod.  112.    S.  C.  8  Mod.  (r)  2  M.  &  S.  597,  per  EUenborongh, 

128.  R.  9.  Smith,  2  M.  &  S.  598.   Bac.  C.  J.,  gupra.    See  Case  of  Abingdon 

Abr.  tit.  "  Manr  (F.)  Town,  Carth.  501,  overruling    Holt's 

(o)  2  Salk.  699,  tupra,  n.  (n).  case,  Jones,  52.    Bac.  Abr.  tit.  "  Mol"* 

(p)  Ante,  p.  315,  n.  (n),  317.    R.  v.  (F.)     See  infra,  ''Mandatory  CUnuer 

Gloucester  (Biayor),  Holt,  450.    Har-  ($)  R.  r.  Tregony  (Mayor),  8  Mod. 

courtv.  Fox, Comb.  213.  R. p. Norwich  111.     S.  C.  8  Mod.  127.    And  see  I 
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The  result  of  the  above  cases,  therefore,  is,  that  if  the  writ  be 
directed  neither  to  the  corporation,  by  its  corporate  name,  nor  to  those 
who  should  execute  it,  by  their  proper  descriptions,  it  is  clearly  bad  (<), 
and  liable  to  be  either  superseded  or  quashed. 

The  writ  must  not  only  be  directed  to  the  corporation  or  select 
body  in  its  proper  name,  but  also  in  its  official  capacity,  as  expressed 
in  the  rule  absolute  («).  Thus,  in  a  case  where  the  writ  was  directed 
to  the  two  bailiffs  of  a  town  to  swear  in  other  bailifis,  and  they  objected 
"that  having  sworn  in  others,  and  being  now  no  longer  bailifis,  and 
the  writ  not  being  directed  to  them  in  their  natural  capacities,  they 
were  not  obliged  to  pay  any  obedience  thereto ;"  the  Court  however, 
notwithstanding,  obliged  them  to  return  the  writ,  upon  the  assumption, 
that  if  the  persons  sworn  in  by,  them  had  no  right  to  be  chosen,  they, 
the  defendants,  still  continued  bailifis,  and  ought  to  obey  the  writ  (v). 

1'    .     Officers. — The  writ,  when  directed  to  an  individual, 

should  be  addressed  to  him  by  his  official  name,  if  the  writ  have  relation 
to  his  office,  as  such  a  course  obviates  any  inconvenience  that  may  arise 
from  the  personal  change  of  such  office  (to). 

]'    *    College. — In  a  writ  to  a  college,  the  fellows  ought  to 

be  parties  {x).  But  a  mandamus  directed  to  the  senior  fellow,  who 
alone  had  power  to  admit,  has  been  held  to  be  good,  without  the  name 
of  the  college  (y). 

\    .     Inhabitants  of  Parish. — A  writ  of  mandamus  may 

properly  be  directed  to  the  "Inhabitants'"  of  a  parish,  although  not 
incorporated  as  such  (z),  and  those  of  them  upon  whom  the  writ  shall 
be  served,  may  be  punished  for  disobedience  if  they  neglect  it ;  for  if  the 
Court  think  that  the  writ  ought  to  issue,  it  will  find  some  means  whereby 


Roll.  Abr.  409 ;  2  Jones,  52,  &c.;  Com.  R.  v.  Ouze  Bank  Commissioners,  3  A.  & 

Dig.  tit.  "  Manr  (C.)  E.  644.     See  form  in  Carpenter's  case, 

(0  2  M.  &  S.  594,  suproj  n.  (q).  Rajm.  439,  and   in    Taverner's  case, 

(tt)  See  ante,  p.  313,  n.  (o).    Fapil-  Rajm.  446. 

Ion's  case.  Skin.  64.    R.  v.  West  Looe,  (x)  R.  v.  St.  John's  Coll.,  Skin.  549. 

3  B.  &  C.  685.     S.  C.  5  D.  &  R.  592.  S.  C.  4  Mod.  233,  368.  See  tit.  ''Umver- 

Bac.  Abr.  tit  **  Many  (F.)  «tYy."    As  to  whom  notice  of  rule  should 

(v)  Clitheroe's  case,  6  Mod.  133.  R.o.  be  given,  see  ante,  p.  286,  n.  (z). 

Wrexham   (Churchwardens),    15  Yin.  (y)  Patrick's  case,  2  Keb.  67 ;  3  Keb. 

Abr.  214,  pi.  6.    Bac.  Abr.  tit.  ''Man:'  706.     See  ante,  p.  316,  n.  (o). 

(F.)    See  infra,  n.  (to).  (z)  R.  ».  Wix  (Inhabs.),  2  B.  &  Ad. 

(to)  R. V.Cambridge (U.),  iW.Blac.  197,   198,   199.     R.  v.    St.    Sayiour's 

551.    S.  C.  Burr.  1647.    R.  v.  Cam-  Parish,  7  A.  &  £.  938.    S.  C.  1  N.  &  P. 

bridge  (Mayor),  Burr.  2011,  in  which  496.     S.  C.  3  N.  &  P.  126,  where  see  a 

case  the  writ  was  directed  "  to  the  late  form  of  return  by  inhabitants.  JEx  parte 

mayor,"  without  specifying  his  name.  Le  Cren,  2  D.  &  L.  571.    S.  C.  14  L.  J., 

R.  V.  Dr.  Ward,  7  East,  346,  n.  (J).  N.  S.  34,  Q.  B.     See  ante,  tit."P«rMA." 
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to  enforce  the  execution  thereof  (a).  Thus,  a  mandamus  has  been 
granted  to  "  Tlte  Churchtoardens  and  Overseers  of  the  Poor  of  the  Parish 
of  St  James^  ClerkenweU^  arid  to  the  principal  Inhabitants  thereof^  to, 
&c.  {h)»  So  in  £.  T.,  1  Geo.  3,  a  mandamus  was  granted  to  ^  The 
Vicary  Churchwardensy  and  Parishioners  of  Croydon/*  to,  &c.  (c).  But 
in  a  subsequent  case  it  has  been  held,  that  where  a  duty  is  performable 
by  the  inhabitants  of  a  parish,  a  mandamus  to  enforce  the  performance 
thereof,  is  properly  directed  to  "  2%^  ChurchwardensJ*  Thus,  if  the 
right  to  elect  a  sexton  be  in  the  inhabitants  of  a  parish,  and  a  mandamus 
to  hold  a  meeting  for  such  election  be  granted,  the  writ  may  be  properly 
directed  to  the  churchwardens,  and  not  to  the  inhabitants  generally  ((/). 

\  — : — .  Parish  Officers. — If  one  parish  officer,  as  a  church- 
warden, should  apply  for  a  mandamus  against  his  fellow  officers  to 
concur  in  an  act,  as  the  making  a  rate,  &c.,  the  writ  must  include  the 
whole  of  the  parish  officers,  as  well  the  applicant  (e),  as  the  defisuilting 
offic^ers,  and  consecjuently  be  directed  to  them. 

^].     .    Justices. — The  writ,  when  against  justices  of  the 

peace,  should  be  directed  to  all  of  them  who,  having  jurisdiction,  have 
refused  to  exercise  it  (/). 

\  How  misdirection  waived  or  taken  advantage  of — A  mis- 
direction may  be  waived  by  the  defendant,  on  his  making  a  return 
answering  the  exigency  of  the  writ,  either  in  the  wrong  name  of  the 
writ,  or  by  his  right  name  (y),  notwithstanding  the  return  may  be 
insufficient  (A). 

If  it  be  wished  to  take  advantage  of  a  misdirection,  the  defendant 
should  deny  the  supposal  of  the  writ,  and  return  "iw  such  (ffieer^  ^no 
such  corporation^  &&,  and  thereupon  the  writ,  if  it  be  defective,  will  be 
either  superseded  or  quashed,  because  it  cannot  be  executed  (t).     It  is 

(a)  2  B.  &  Ad.  203,  m^Tro,  n.  (z).  N.  S.  20,  M.  C.    See  tit.  <«  Quarter  Ses- 

\h)  2  B.  &  Ad.  199,  n.  (c),  suproy  n.  noiu"  (Appeal,  Application),  (Pet^  Set- 

(z).    And  ante,  p.  305,  n.  (/).  sions.  Warrant,  AppUcaHon). 

(c)  2  B.  &  Ad.  199,  n.  (c),  supra,  n.  (g)  Holt,  446,  per  Keeling,  J.,  in  B. 
(z).    And  ante,  p.  305,  n.  (/).  v,  Milla,  1  Keb.  628. 

(d)  R.  V.  Stoke  Damerel,  5  A.  &  E.  (h)  B.  v.  Smith,  2  M.  &  S.  594.  B.  9. 
588.  S.  C.  1  N.&  P.  56.  See  adirec-  Tregony  (Mayor),  8  Mod.  129.  B.  r. 
tion  to  a  parish  governed  by  a  local  act,  York  (Mayor),  5  T.  R.  74. 

1 1  A.  &  E.  27,  n.    See  ante,  tits.  "  Pa-         (i)  Ante,  p.  310,  n.  (9).  Dr.  Wither- 

rwA,"  "  Sextan,'"  ^*  Vestry ^  ington's  case,  1  Keb.  68,  and  cases  there 

(e)  Ante,  p.  314,  n.  (6).  See  tit.  cited.  Anon.,  Godb.  44,  pi.  52;  and  see 
''Poor''  {Rate),  Anon.,  2  Chit.  254.  B.  v.  Maiden ;  R. ».  Ipswich  (Bailiffs),  2 
Sec  tit.  "  Poor''  (Rate).  Salk.  434.  S.  C.  Ld.  Raym.  1233  ;  Bull. 

(/)  See  p.  234,  n.  (q),  242,  n.  (a).  N.  P.  201 ;  Bac.  Abr.  tit.  "  Man,"  (L), 
Caly  V.  Hardy,  6  Mod.  139,  164.  S.  C.  infra,  p.  319,  n.  (p).  See  post,  tits. 
Holt,  407 ;  but  see  B.  v.  Ellis,  12  L.  J.,      ''Supersedeas,'*  "  Quashif^  Wntr 
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for  this  cause,  that  the  writ  need  not  aver  that  those  to  whom  it  is 
directed,  are  those  whose  duty  it  is  to  execute  the  writ  (j) ;  for,  as 
before  stated,  if  it  be  not  directed  to  the  proper  person,  that  fact  may 
and  should  be  returned  (k).  The  prosecutor  is,  however,  estopped 
from  denying  that  the  defendants  are  a  corporation,  officers,  &c.,  if  he 
have  so  described  them  by  the  direction  of  his  vrrit  (/). 

If  the  writ  be  so  misdirected  that  it  cannot  be  amended,  the  Court  will, 
on  motion,  before  filing,  supersede  it  quid  improvide  emanamt;  but  after 
return,  the  motion  must  be  to  quash  it  (m),  for  there  cannot  be  resti- 
tution on  a  mandamus  ill  directed  (n).  The  Court  will,  in  its  discretion, 
upon  application,  grant  a  new  writ  (o).  The  defendant,  as  before 
stated,  may  by  his  return  traverse  the  supposal  of  the  writ,  and  so  raise 
the  question  of  misdirection  or  not  (p). 

].    Inducement;  Averments^  tfc. — Although  matter  of  recital  or 

inducement  should  be  generally  alleged,  yet  it  must  be  in  substance 
sufficient  to  warrant  the  mandatory  clause  of  the  writ,  otherwise  the 
writ  will  not.  shew  upon  its  fiice  the  right  of  the  prosecutor  to  that* 
which  he  seeks,  which  is  a  defect  for  which  the  Court  will  either 
supersede  or  quash  it  {q\ 

^].     Averment  of  the  Jurisdiction  of  the  Court, — The  writ  must 

also  contain  a  statement  of  all  facts,  necessary  to  shew  the  Court  of 
B.  R.  that  it  has  jurisdiction  over  the  subject  of  the  writ,  and  in  order  to 
afford  the  defendant  an  opportunity  of  traversing  such  averment  (r). 
Thus,  where  a  mandamus  was  applied  for  **  to  swear  in  one  who  had 
been  elected  to  be  one  of  the  Eight  Men  of  Ashbum  Court,"  the  Court 
of  B.  R.  refused  the  writ;  because,  as  it  was  not  expressly  stated  what 
the  office  was,  nor  what  was  the  place  of  the  eight  men,  so  the  writ  did 

(J)  R.  V.  Ward,  Stra.  893.  (o)  Harcourt  v.  Fox,  Comb.  213. 

(A)  Ante,  p.  318,  n.  (i) ;  Trem.  Ent  {p)  Ante,  p.  318,  n.  (i),  (A);  Bac. 

45,  452,  461,  465,  483.    R.  v.  Ward,      Abr.  tit.'' Jifan.**  (F.)   R.  o.  Ward,  Stra. 
Str.  892,  897.     8.  G.  Fitzg.  123,  194.      893.    See  Holt,  446.    See  eupra. 
S.  C.  1  Bam.  252,  294,  381.  R.  ».  Clap-  (q)  Ante,  p.  309,  n.  (g),    R.  ».  St. 

ham,  1  Yen.  1 10;  and  see  7  East,  346  (c) ;  Pancras,  6  A.  &  E.  314.  S.  C.  1  N.  & 
Com.  Dig.  tit  "  Manr  (C.)  P.  507.    See  post,  tits.    "  Mandatary 

(0  R.  V,  Halse,  1  Keb.  20.    R.  v.      Clause,**     «*  Supersedeas,**    *'  Quashing 
Slythe,  9  D.  &  R.  229.    See  post,  tits.      Writ.** 
"  Return,**  ''Heasr  (r)  Ante,  p.  10,  11,  n.  (i),  30,  n.  (j), 

(m)  R.  V.  Korwich  (Mayor),  Stra.  78,  n.  (v),  113,  n.  (g).  R.  v.  Gadsby,  1 
65,  180.  S.  C.  Salk.  699, 701, 433.  R.  v.  N.  &  P.  573,  citing  R.  v,  Oxford  (Ep.), 
Plymouth  (Borough),  1  Bam.  81.  R.  ».  7  East,  345.  R.  v.  West  Riding  (J.), 
Tregony  (Mayor),  8  Mod.  111.  Dr.  7  T.  R.  467.  R.  v,  Margate  Pier,  3  B. 
Witherington's  case,  1  Keb.  11.  See  &  A.  220.  See  tits.  ''Ashburton**  (Eight 
post,  tits.  ''Supersedeas,"  ''Motion  to  Men  of),  "Curate;*  "GuOdford**  (Ap- 
Quash:*  proved  Men  of),  "Office**  (Knoum  to  the 

(«)  Holt's  case,  Jones,  52.  See  ante,  Law),  "Tiverton**  (Twenty  four  Men 
p,314,n.  (/),318,n.(i).  of). 
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not  shew  to  the  Court  that  the  place  was  such  for  which  a  mandamus 
was  the  proper  remedy  (*). 

If  on  the  face  of  the  writ  it  be  not  shewn  that  the  Court  has 
jurisdiction,  or  if  it  disclose  matter  which  shews  that  the  prosecutor  is 
not  entitled  to  it,  the  Court  will  either  supersede  or  quash  it,  and  it  has 
been  held,  that  such  defects  cannot  be  supplied  by  matter  appearing  in 
the  return ;  for  unless  the  writ  be  supported,  the  return  cannot  come 
before  the  Court  Thus,  where  a  writ  of  mandamus  commanded  the 
delivery  up  of  all  papers  relating  to  the  office  of  clerk  of  the  Court  of 
Requests,  but  did  not  shew  any  claim  by  the  defendant  to  detain  them 
by  virtue  of  any  right,  it  was  held  that  the  writ  was  bad,  as  it  did  not 
shew  that  the  detainer  was  by  other  than  a  private  individual,  and  that 
the  defect  could  not  be  supplied  by  a  return,  which  disclosed  that  the 
defendant  claimed  to  detain  them  as  clerk  of  the  same  office  (t). 

The  Court  of  B.  R.  will  not,  in  order  to  supply  a  remedy,  exercise 
a  jurisdiction  which  does  not  belong  to  them  (u);  and,  therefore,  will,  at 
any  time  before  the  peremptory  mandamus  shall  issue,  suffer  itself  to 
be  informed,  and  examine  whether  the  writ  be  so  framed  as  to  give  them 
jurisdiction  (v), 

"],     Averment  of  Prosecutor^s  Title, — The  writ  should  contain 

allegations  of  all  such  facts^as  are  necessary  to  shew  that  the  prosecutor 
is  legally  entitled  to  the  relief  he  prays,  otherwise  it  is  liable  to  be 
quashed  {w).  Thus,  where  a  mandamus  to  command  an  ordinary  to 
license  a  curate,  merely  stated  that  he  had  been  duly  nominated  and 
appointed  by  the  inhabitants  of  a  township,  to  be  curate  of  the  church 
of  P.,  without  stating  the  consent  of  the  rector,  or  either  th^  existencre 
of  any  endowment,  or  of  a  custom  for  the  inhabitants  to  make  such 
nomination  and  appointment,  the  Court  quashed  the  writ  for  in- 
sufficiency (or). 

Qt)  Ante,  p.  43,  n.  (j),  75,  n.  (c),  174,  5  K.  &  M.  222.    R.  o.  Oxford  (Ep.), 

n.  (/),  (g),  186,  n.  (T).  7  East,  600.    R.  ©.  Weat  Riding  (JO,  7 

(0  R.  0.  Hopkins,  4  P.  &  D.  550.  East,  350.     S.C.  3  Smith,  341;  7  T.  R. 

S.  C.  1  Q.  B.  161.  InR.v.  Round,4A.  48,53.  Peat's  case,  6  Mod.310,  per  Holt, 

&  E.  139.    S.  C.  5  N.  &  M.  427,  the  C.J.  R.o.  Nottingham  (J.),  2  Bam.  56. 

official  character  of  the  defendant  ap-  R.  o.  Eastern  Counties  Railway,  4  P.  & 

peared.    See  post,  tits.  '' Supersedeas,''  D.46.  S.C.  10 A.  &E. 569.  R.  p.  Mi^ 

**  Quashing  Writ,''  "  Q^ashing  Eetumr  gate  Pier,  3  B.  &  A.  220.    R.  v,  New- 

(fi)  R.  V.  Leicestersh.  (J.),  1  M.  &  S.  bury  (Mayor),  1   Q.  B.  759.     R.  v. 

444.    R.^t7.  Bettesworth,  Stra.  857.  Coopers*  Company,  7  T.  R.  467.    See 

(r)  R.'r.  Margate  Pier,  3  B.&A.224.  tit.  ''Advocate  of  Doctors'  Commout,'' 

See  tits.  " Supersedeas," ''  Quashing''  and  the  several  titles  of  the  series,  and 

(w)  Ante,  p.  27,  28,  113,  n.  {g),  130,  post,  tit.  "  Q^ashing  WrU^ 

n.  (J),  and  infra,  "  Mandatary  dause."  (x)  7  East,  345,  350,  svpra,  n.  (w). 

R.  9.  Oxford  (Ep.),  7  East,  345,  350.  See  infra,  "  Mandatory  Clause."   And 

R.  p.  St.  Pancras,  3  A.  &  E.  539.     S.  C.  ante,  p.  143,  144. 
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The  niles  as  to  the  averment  of  title  are  as  follows.  That  where  the 
fects  stated  in  the  writ  are  siiflScient,  if  not  denied,  to  entitle  the 
prosecutor  to  have  what  he  claims,  it  is  no  objection  that  they  are 
stated  generally ;  thus,  in  the  case  of  a  mandamus  to  swear  in  one 
elected  a  freeman  of  a  corporation,  an  averment  that  the  prosecutor  is 
duly  elected,  and  ought  to  be  sworn  in,  is  sufficient,  though  so  generally 
stated;  because,  if  these  facts  be  true,  he  ought  to  be  sworn  in.  But 
where  it  may  be  answered  that,  admitting  all  the  facts  stated  to  be  true, 
yet  that  the  prosecutor  is  not  shewn  to  be  entitled  to  what  he  asks, 
such  is  a  &tal  objection  to  the  substance  of  the  writ  (y). 

Where  the  law  casts  a  right  upon  the  prosecutor,  it  is  sufficient  to 
state  such  right  generally ;  but  if  he  claim  against  common  right,  he 
must  shew  how.  Therefore,  where  in  a  mandamus  to  an  archdeacon 
to  admit  and  swear  to  the  office  of  churchwarden,  it  was  held,  as  the 
parishioners  by  whose  election  the  prosecutor  claimed  could  only  have 
a  right  to  elect  a  churchwarden  by  custom,  that  such  custom  should 
have  been  fully  stated  upon  the  writ  (z). 

Where  a  statement  of  title  is  necessary,  the  averment  of  a  primd 
facie  one  is  sufficient  to  induce  a  return  (a).  Thus,  where  a  mandamus 
to  account  before  auditors,  under  the  Vestry  Act,  stat  1  &  2  Wm.  4, 
c  60,  averred,  <^that  the  auditors  duly  appointed,  and  acting  under 
and  by  virtue  of  an  act,  &c.,  in  exercise  of  the  powers  given  to  them 
by  the  said  act,"  had  summoned  the  parties  to  account ;  it  was  held, 
that  it  was  not  necessary  to  state  more  fully  the  adoption  of  the  act  by 
the  parish,  and  the  due  appointment  of  the  auditors  (ft).  So,  dehito 
modo  electus  is  all  the  inducement  that  is  stated  in  a  writ  to  a  municipal 
body,  to  admit  and  swear  in  a  corporator  (c).  So,  where  a  writ 
suggested,  that  the  applicant  had  a  right  to  an  admission  to  an  office, 
upon  payment  of  a  reasonable  fine,  such  was  held  to  be  a  sufficient 
allegation,  without  shewing  how,  or  by  whom,  it  was  to  be  assessed  (d). 

Where,  however,  the  circumstances  of  the  case  are  such,  that  no 

(y)  7  East,  350,  supra,  n.  (to).  turn.  B.  v.  Marches  (President),  1  Lev. 

(z)  Needham's  case,  Trem.  469;  7  306.    S.  C.  1  Vent.   110.    Com.  Dig. 

East,  350,  supra.    Harrises  case,  Trem.  tit.  «*  Man.''  C.  2. 

471.    Diinkin*s  case,  Id.  501.    Baker  v.  (b)  B.  v.  St.  Fancras,  3  A.  &  E.  535. 

Baker,  Id.  505.    B.  v.  The  West  Biding  S.  C.  5  N.  &  M.  222 ;  7  East,  345,  supra, 

(J.),  7  T.  B.  50.    B.  V.  Lyme  Begis  n.  (to).    Feat*6  case,  6  Mod.  310;  Com. 

(Major),  1  Dong.  80.  See  tit  ''Custom.*"  Dig.  tit.  *«  Man.*"  C.  3. 

(a)  7  East,  851,  stqtroj  n.  (to),  per  (c)  7  East,  345,  supra^n.  (lo) ;  Trem. 

Ellenborough,  C.  J.  Peat*B  case,  6  Mod.  Plac.  Cor.  467.    B.  r.  Dnblin  (Dean), 

310.    B.  V.  Slatford,  5  Mod.  318,  per  Stra.  536.    S.  C.  8  Mod.  27. 

Holt,  C.  J.    B.  V.  Coopers*  Company,  7  (d)  B.  v.  Hastings  (Major),  Cas.  t. 

T.  B.  543.    B.  0.  Tappenden,  3  East,  Hard.  362 ;  Steph.  on  PI.  p.  409 ;  also 

186.  B.  V.  Win,  2  Keb.  738,  742 ;  S.  C.  Chit,  on  PI.  tit.  "  Tnditcement:' 
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averment  of  title  is  necesBaiy,  all  mention  of  it  shoald  be  ayoided 
Thos,  a  mandamus  to  restore,  should  not  shew  the  nature  of  the  rif^t 
to  the  office  (e). 

].    Averment  of  Defendants  Dub/y  ^c. — The  writ  muBt  expresdy 

state  the  act,  &c.,  or  those  facts  which  constitute  the  nature  oftkt  dutgf 
&a,  required  to  be  performed  by  the  defendant  (f),  and  an  absence  of 
such  an  averment  will  render  the  writ  liable  to  be  either  aaperaeded  or 
quashed  (ff). 

The  writ  must  clearly  shew  upon  its  fiice,  that  it  is  the  defadaati 
duty  to  execute  it  (A).  But  where  a  writ  of  mandamus  staled  the 
election  of  a  presentee  to  a  vicarage  by  a  majority,  and  commanded  the 
Master,  who  had  refused  to  affix  the  seal  to  the  appointment,  to  do  so, 
it  was  held,  that  an  allegation  in  the  writ  as  to  his  power  to  affix  the 
seal,  was  sufficient,  which  stated,  that  he  had  the  custody  of  one  of  the 
keys  of  the  chest  in  which  it  was  kept,  and  had  positively  raised  to 
affix  the  seal,  and  claimed  a  right  to  withhold  it  (t). 

The  writ  need  not  particularly  set  forth  by  what  authority  the 
defendant's  duty  exists  {f).  Thus,  a  mandamus  to  a  commissary  to 
admit  a  deputy  registrar,  which  stated  quod  nwuit  rHe  rmsusamty*  has 
been  held  to  be  sufficient,  though  it  was  objected^  that  it  did  not  state 
the  defendant's  right  to  admit  (A).  So,  a  mandamus  to  a  dean  to  grant 
probate,  which  averred  that  the  dean,  juxta  juris  ex^entiam  recusaxntf 
has  been  holden  sufficient,  though  it  was  objected,  that  it  did  not  shew 
the  dean's  tide  to  grant  probate,  by  an  allegation  that  there  were  bomt 
notabUia  (/). 

The  writ  must  with  great  certainty  call  the  attention  of  the  defendant 
to  his  duty,  and  to  the  execution  of  the  writ,  otherwise  it  may  be 
quashed  for  insufficiency  in  substance  {m\  Thus,  the  Court  has 
quashed  a  writ  of  mandamus,  which  commanded  a  bishop  to  license 
J.  K.  to  be  chaplain  or  curate  of  the  church  or  chapel  of  P.,  upon  the 
bare  averment  that  he  had  been  duly  nominated  and  appointed  by  the 
inhabitants  of  the  township  of  P. ;  no  consent  of  the  rector,  nor  any 
custom  or  endowment,  which  might  render  such  nomination  effisctual  of 

(e)  B.  V.  Nottingham  (Mayor),  Say.  (i)  R.  o.  Kendall,  4  P.  &  D.  eos. 

36.    See  ante.  p.  194,  n.  (v).  S.  C.  1  Q.  B.  366.   S.  C.  10  L.  J.,N.  S. 

(/)  Ante,  p.  29,  and   R.  v.  Ward  137,  Q.  B. 

(Dr.),  Stra.  897,  and  see  tit.  ''Office  "  (/)  Bull.  N.  P.  200. 

(jg)  See  post,    tits.    '*  Supertedeas,''  (A)  R.  o.  Ward  (Dr.),  Stra.  896. 

^'Quashing  Writ,''  p.  335,  336.  (0   R.   v.  Ward  (Dr.),  Stra.  857. 

(A)  R.  17.  Dr.  Ward,  Stra.  893.    S.  C.  S.  C.  Fitzg.  128 ;  Boll.  N.  P.  200. 

Fitzg.  123.    S.  C.  1  Bam.  252,  294 ;  (m)  R.  v.  Bristol  Dock,  9  D.  &  R. 

Trem.  £ntr.  452,  453,  454.    R.  v.  Clap-  319.  S.  C.  6  B.  &  C.  181,  per  Bajlej,  J* 

ham,^  I  Vent.  110.    S.  C.  2  Keb.  738,  R.  v.  Eastern  Counties  Railway,  10  A.  ft 

742 ;'  7  East,  351,  347,  n.  (c).    R.  v.  E.  531.  S.  C.  4  P.  &  D.  48.    See  t«^ 

West  Riding  (J.),  7  T.  R.  53.  tit. ''  Mandatory  Claused 
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itself/being  alleged.  Lord  Ellenborough,  in  his  judgment^  said,  **the 
bishop  18  required  by  this  writ  to  do  an  act  which  he  is  alleged  to  have 
refiised  to  do,  in  breach  of  his  duty;  the  writ  should  therefore  have 
stated  thofle  ftcts,  which  constituted  his  duty"  (n). 

"],    Demand  and  RefiudL — ^The  writ  should  shew  expressly  by 

the  averment  of  a  demand  and  refusal,  or  an  equivalent,  that  the 
prosecutor,  before  his  application  to  the  Court,  did  all  in  his  power  to 
obtain  redress  (o).  The  Court  has,  however,  during  an  alignment, 
ordered  the  writ  to  be  amended,  by  the  insertion  of  an  averment  of 
^demand  and  refusal,**  in  order  that  such  argument  might  proceed 
independently  of  the  objection  (/?)• 

]•     Averment  of  absence  of  a  spedfie  kgal  remedy. — ^The  writ 

should  shew  that  it  is  the  appropriate  remedy  {q\  and  it  should  allege 
that  the  prosecutor  cannot  have  redress  by  the  ordinaiy  legal  remedies, 
otherwise  it  may  be  quashed  for  insufficieny  (r);  for  as  the  fundamental 
principle  as  to  the  dispensation  of  the  writ  is,  that  there  exists  no 
specific  legal  remedy  whereby  the  prosecutor  can  have  redress,  so  it  is 
clear  that  the  writ  should  state  that  most  material  fact  distinctly,  in 
order  that  the  defendant  be  not  improperly  deprived  of  the  power  of 
putting  such  fact  in  issue.  Thus,  where  a  writ  of  mandamus,  which 
commanded  a  corporation  to  pay  a  poor  rate,  omitted  to  state  that  it 
bad  no  effects  upon  which  a  distress  could  be  levied,  such  omission  was 
held  to  be  a  &tal  objection  to  the  writ,  and  one  that  might  be  taken 
after  the  filing  of  the  return,  or  at  any  time  before  the  issuing  of  the 
peremptory  mandamus  {$), 

"].    The  Mandatary  Clause. — Too  much  care  cannot  be  bestowed 

upon  the  proper  firaming  of  this  portion  of  the  writ,  for  the  prosecutor 
is  rigidly  bound  by  it;  the  rule  upon  this  point  being,  that  the  writ 
must  be  enforced  in  the  terms  in  which  it  has  issued,  or  not  at  all  {t). 

(n)  R.  V.  Oxford  (£p.),  7  East,  345  ;  (r)  R.  o.  Shepton  Mallet  (Overseers), 

8  A.  &  £.  539.    S.  C.  5  N.  &  M.  222,  5  Mod.  421.    R.  v.  Hopkins,  4  P.  &  D. 

ntpra.    R.  v.  Eastern  Counties  Railway,  550.    S.  C.  I  Q.  B.  161.    R.  o.  Round, 

10A.&E.569.    S.C.4P.&D.48.  4A.&E.139.    S.  C.  5  N.  &  M.  427; 

(o)  R.  V. Dr.  Ward,  1  Bam.  411.    R.  Com.  Dig.  tit.  ''Man:'  C.  8.    R.    v. 

V.  Doncaster,  there  cited.  R.  v.  Kendall,  Eastern  Counties  Railway,  10  A.  &  E. 

1  Q.  B.  366.    S.  C.  4  P.  &  D.  602.  See  581.  S.  C.  4  P.  &  D.  48.    S.  C.  1  Riul. 

ante,  "  Demand  and  Eefusai;'  and  /NMf,  Cas.  509.     R.  v.  England  (Bank),  2 

tits. «'  Supereedeat,'*  **  QuaMng  Writr  Doug.  256.    S.  C.  2  B.  &  A.  620,  630. 

(p)  R.  V,  Newbury  (Mayor),  1  Q.  B.  As  to  what  is  a  specific  legal  remedy, 

759.    S.  C.  1  G.  &  D.  388.    S.  C.  2  Jur.  see  ante,  p.  18—27. 

812.  Seepost^ilWAmendmento/Writ.'*  (s)  R.  v.  Margate  Pier,  3  B.  &  A. 

(q)  Anon.,    2   Salk.    525.    Tawny*s  220.    S.  C.  2  Chit.  256.    See  poii,  tit. 

case,  2  Salk.  531.  S.C.  Ld.  Raym.  1009.  '*  Quashing  WriC  p.  336. 

8.  C.  6  Mod.  98.   And  ne  post,  tit.  (0  R  v.  St.  Pancras,  3  A.  &  E.  542. 

""(bushing  Writ,''  p.  366.  S.  C.  5  N.  8r  M.  222.    R.  v.  Leicester 

Y  2 
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As  to  the  substance  of  the  clause,  the  primarj  rule  is,  that  it  must 
not  include  mare  than  one  casCy  whether  of  the  same,  or  of  many  indioiduaUy 
for  two  or  more  distinct  rights  cannot  be  joined  in  the  same  mandamus; 
if,  therefore,  the  distinct  rights  of  two  or  more  persons  be  so  improperly 
joined,  the  writ  is  liable  to  be  either  superseded  or  quashed  (u).  Thus, 
where  nine  persons  joined  in  a  writ  to  be  restored  to  an  office,  the 
Court,  when  quashing  it,  said,  *^  Several  mandamuses  ought  to  have 
been  brought,  for,  perhaps,  they  (the  prosecutors)  were  chosen  at 
different  times ;  the  election  of  one  is  not  the  election  of  another,  the 
amotion  of  one  is  not  the  amotion  of  the  other,  and  moreover  it  may  be 
for  several  faults,  one  for  forfeiture,  the  other  for  other  reasons'*  (v). 
So,  if  such  mandatory  clause  should  command  the  admission  of  aU 
persons  having  a  right,  it  would,  for  the  same  reason,  be  either  super- 
sedeable,  or  liable  to  be  quashed  (to).  Thus,  in  a  case  where  the  rule 
absolute  for  the  writ  was  to  command  a  mayor  '^  to  assemble  and  do  the 
business  of  the  corporation,"  but  the  writ  commanded  the  mayor,  &c 
''to  assemble  and  admit  all  persons  having  a  right  to  their  freedom  who 
should  appear  before  them  to  demand  it,"  such  writ  was,  on  motion, 
superseded,  as  being  complicated,  and  because  every  person's  right  was 
distinct  (x). 

The  above  rule  as  to  singleness  of  interest  obtains,  although  the 
prosecutors  may  have  been  successors  in  the  same  office,  in  respect  of 
which  the  claims  arise  (y). 

The  same  writ  may,  however,  command  several  persons  to  be 
admitted  to  an  office,  if  in  the  aggregate  they  form  but  one  officer,  as 
bailiff,  sheriff,  &c« ;  but  not,  as  before  stated,  several  persons  into 
several  offices  of  the  same  kind,  as  aldermen,  common  councilmen,  &a, 
for,  in  the  latter  cases,  each  must  have  a  separate  writ  {z), 

(J.),  4  B.  &  C.  891.    S.  C.  7  D.  &  R.  «  QuoMhing  TFrO."  p.  335,  336. 

870.    See  ante^  p.  805,  n.  (g).  (o)  See  ante^  p.  101,  n.  (w).    R.  v. 

As  to  writs  peremptory  in  the  first  Chester  (City),  Comb.  307.    S.  C.  Holt, 

instance,    see   post^   tit.    ^^  Peremptory  438.    S.  C.  5  Mod.  11.    E.  v.  Phjsi- 

Writr  dans'    (Coll.),   Burr.  2742.      See   tit 

(«)  B.  V.  Eingston-apon-HuU  (May  "  CotmdBor^    (Restoration^    Form    of 

or),  1 1  Mod.  382.  S.  C.  Stra.  578.  S.  C.  Writ). 

8  Mod.  209.    Anon.,  2  Salk.  433,  436.  (v)  E.  v.  Kingston  (Major),  Stra. 

R.  V.  Chester  (City),  5  Mod.  10,  11.  578;  Com.  Dig.  tit.  ''ManT  C.  2. 

S.  C.  Comb.  307.    S.  C.  Holt,  438.    R.  (z)  See  anU,  p.  93,  n.  (u) ;  Bac.  Abr. 

o.  Montacnte,   1  W.  Blac.  60;  Stra.  tit  ''Man:'  B.    R.  v.  Wildman,  Stra. 

578,  n.    R.   0.  Andover    (Town),   12  893.    R.  v.  Kingston  (Mayor),  Stra. 

Mod.  332.    S.  C.  2  Salk.  433.    S.  C.  578.  S.C.  8  Mod. 209.  S.C.I  1  Mod. 382. 

Holt,  44],  and  cases  there  cited.  Butler  0)  Ex  parte  Soott,  8  D.  328 ;  4  Jur. 

V.  Rews,  12  Mod.  349 ;  Com.  Dig.  tit.  579. 

"  Man:'  C.  2  ;  Bac.  Abr.  tit.  "  Man:'  (z)  Ante,  p.  101,  (w).    R.  c.  Ipswich 

.   (B.)     See  poity    tits.    "  Supersedeas,"  (Bailiffs),  1  Bam.  407^    B.  v.  Bridge- 
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The  same  writ  may  command  several  persons  to  do  several  acts,  if 
the  performance  of  all  such  acts  be  necessary,  in  order  that  the  ultimate 
object  of  the  writ  may  be  obtained  Thus,  where  a  Court  Leet,  by 
custom,  presented  to  the  steward  the  person  whom  the  commonalty  had 
chosen  to  be  mayor,  the  Court  of  B.  R.  granted  a  writ  to  command 
the  steward  to  hold  a  Court  Leet,  and  to  the  burgesses  to  attend  it,  and 
to  present  him  who  had  been  chosen  mayor  (a).  So,  all  matters  which 
are  incidental  or  necessary  to  the  primary  object  of  the  writ,  may  be 
commanded  by  its  mandatory  clause.  Thus,  a  writ,  the  primary  object 
of  which  is  to  compel  the  hearing  of  an  appeal,  usually  and  properly 
commands  the  sessions  or  recorder  to  enter  the  appeal,  or  to  enter 
continuances  and  hear  and  determine  the  merits  of  the  appeal,  and  also, 
if  the  &cts  of  the  case  warrant  it,  to  take  the  recognizances  of  the 
applicant  and  his  sureties  for  trying  such  appeal,  and  thereupon 
forthwith  to  discharge  him  out  of  custody,  &c  (ft). 

The  writ  may  command  the  doing  of  an  act  at  the  instance  of  one 
prosecutor,  although  the  performance  of  such  act  may  have  the  effect 
of  perfecting  the  rights  of  several  persons  (c). 

The  mandatory  clause  has  no  peculiar  formula ;  if,  therefore,  the 
legal  construction  of  the  language,  whatever  it  may  be,  shews  to  the 
Court  that  the  prosecutor  is  entitled  to  that  which  he  seeks  by  the 
writ,  it  will  be  sufficient 

The  mandatory  clause  differs  materially  in  substance  as  between  the 
cases  of  judicial,  and  ministerial  acts.  Thus,  in  the  former  case,  it 
commands  generally,  and  not  specifically,  as  ''to  give  sentence,** 
without  saying  ''  what  sentence ;"  in  the  latter  case,  however,  the  terms 
of  the  clause  are  specific,  as  ''to  swear  in  A.  B.  as  churchwarden,"  and 
not  generally  "to  swear  in  a  churchwarden"  (d). 

Where  the  object  of  the  vnrit  is  to  command  the  execution  of  the 
provisions  of  an  act  of  Parliament,  &c.,  the  language  of  such  act  should 
be  adopted  {e). 

As  to  the  form  of  mandatory  clause  in  the  case  of  a  discretionary 
power,  see  title  Discretion  (/). 


wa^r  (Corp.),  3  Doug.  382;  Stra.  1 180;  Geo.  2 ;  1  W.  Blac.  60.    S.  C.  1  Wila. 

8  East,  271.    R.  v.  Twittj,  2  Salk.  434.  283 ;  Boll.  N.  F.  196 ;  Bac.  Abr.  tit. 

(a)  Atite,  p.  150,  n.  (*).    R.  v.  Mid-  "  Afon."  (B.) 

hurst  (Borough),  I  Wils.  283.    R.  v.  (d)  See  ante,  p.  13,  n.  (a),  (&),  (c), 

Chrifltchurch  (Borough),  Bull.  K.  P.  112,  n.  (w),  185,  n.  (^),  (r),  and  tits. 

200.    See  ilW Manor'' (Leet).  "^  Lectureship''  (Licence),  ""Office"  (Of- 

(b)  Ante,  p.  232,  n.  (a).    R.  v.  New-  Jicers,  Judicial,  ^.),  **  Vintor." 
casile(J.),  1  B.&Ad.933.  R.  o.  Abing-  (e)  See  tit. '"  Act  of  ParHament,"  and 
don,  Ld.  Rajm.  559.    S.  C.  2  Salk.  699.  ante,  p.  314,  n.  (d). 

(e)  R.    o.    Ld.   Montacute,  T.,   24  (/)  See  onto,  p.  12--15. 
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If  restitution  be  sought  to  an  office,  which  is  not  one  of  profit,  but  of 
freedom  and  government  merely,  as  that  of  alderman,  the  mandatory 
clause  should  not  allege  it  to  be  a  place  of  profit,  for  all  the  precedents 
of  such  writs  are  without  any  suggestion  of  pecuniary  loss ;  it  is  a 
sufficient  ground  for  the  writ,  that  there  has  been  a  loss  of  ^ precedenaf^ 
ov  *' authority''  ig). 

In  all  cases  of  franchises,  the  writ  should  command  admission, 
restoration,  &c.  to  the  ^^prwikgct  {fc.,"  and  not  to  the  "place  and 
office,  &Lcf  as  to  the  "privilege"  of  freeman  (A). 

The  mandatory  clause  usually  does,  and  properly  should,  always 
contain  an  alternative  sentence  (i),  which  was  formerly,  when  the  writs 
were  in  Latin,  expressed  thus,  "«  ita  est^  or  "«  vobis  constare  potent/* 
or  "vel  catisam  nobis  aignifices  ;^  the  legal  signification  of  which 
sentences  is,  that  the  mandatory  part  of  the  writ  is  to  be  obeyed,  only 
if  it  can  legally  be  commanded  {fy,  The  existence  of  such  alternative 
clause  is  not  necessary  to  the  vdidity  of  the  writ,  it  having  been  first 
held,  that  the  writ  was  sufficient  without  such  words,  if  there  were 
other  words,  as  ^^sicut  informamur^  which  shewed  that  the  writ  was 
not  a  peremptory  one  (A),  and  afterwards  that  the  writ,  being  a  mandatory 
writ,  the  person  to  whom  it  is  directed  ought  tQ  make  a  return  or  obey, 
although  there  be  no  such  clause,  nor  any  equivalent  expression  (Q. 

The  mandatory  clause  must  be  supported  by,  and  not  exceed  in 
legal  value  the  averments  of  title,  grievance,  &c.  forming  the  inducement 
of  the  writ  (m).  Thus,  where  a  writ  commanded  "aldermen  and 
commonalty"  to  elect,  &c.,  which  direction  was  not  a  command  to  the 
body  by  its  corporate  name ;  also  by  the  charter  upon  which  the  writ  was 
founded,  sovne  of  the  commonalty  were  excepted ;  it  was  held,  that  as 
the  mandatory  clause  extended  beyond  the  persons  who  were  entided 
under  the  charter  to  concur  in  the  election,  so  the  writ  was  repugnant, 
and  therefore  void  (n). 

The  mandatory  clause  should,  like  the  body  of  the  writ,  expressly  state 

(g)  See  ante,  p.  37,n.  (n),  101,  n.  (u),  (k)  R. «.  St.  John's  Coll.,  4  Mod. 233, 

191,  D.  (a),  194,  n.  (»).    See  tit  *»  Pre-  236.  S.  C.  Comb.  279,  280.    S.  C.  Holt, 

cedencer  436.    S.  C.  Skin.  359,  386 ;  4  Mod. 

(A)  Supra^  n.  (g),  and  see  tit.  **  Free^  241,  n.  (a);  but  see  London  (City)  «. 

man*'  (Restoration,  Writ).  Swallow,  2  Keb.  50, 76. 

(0  The  alternative  clause  is  said  to  (/)  R.  v.  Owen,  5  Mod.  314.    S.  C. 

have  been  first  introduced  in  Bagg*s  Comb.  239.   S.C.  adn.669.  S.C.Holt, 

case,  1 1  Rep.  93.    See  past,  tit.  "^  Per-  190 ;  Com.  Dig.  tit.  '*  Man."*  (C.  3). 

tmptory  Writr  (m)  Ante,  p.  320, 322.  R.  v.  St.  Pta- 

0)  Ante,  p.  6,  n.  (n),  70,  n.  (*).  R-  v.  eras,  6  A.&  E.  316.  S.  C.  1  N.  &  P.  507. 

Heathcotc,  10  Mod.  53.    Thompson  v.  (n)  Ante,  p.  316.    R.  r.  Smif]^  2M. 

Edmonds,  T.,  4  Jao.  B.  R. ;  2  Roll.  Ab.  &  S.  597.    See  post,  tits. "  Supersedeas,'' 

456,  pi.  4 ;  2  Dyer,  332  (b),  n.  (28).  ''Quashing  Writ,''  p.  335,  336. 
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the  dutj  required  of  the  defendant  (o),  and  with  great  certainty  call  his 
attention  to  it  (/?). 

The  mandatory  clause  must  not  only  clearly  and  accurately  express 
that  which  it  commands  the  defendant  to  do,  but  such  command  must 
jfiot  exceed,  but  be  in  exact  conformity  with  the  legal  obligation  of  the 
defendant,  or  the  Court  will,  on  moti<»i,  quash  it,  for  the  Court  cannot 
mould  the  writ  as  it  would  the  rule.  Thus,  in  a  case  arising  on  the 
Vestry  Act,  stat  1  &  2  Wm.  4,  c  60,  which  enacts,  that  the  auditors 
shall  meet  twice  at  least  in  each  year  at  the  board  room  of  the  vestry, 
and  a  majority  of  the  said  auditors  being  present  at  such  meetings, 
shall  audit  the  accounts  of  such  vestry,  and  the  vestry  are  required  **  at 
every  such  meeting**  to  produce  a  true  account  in  writing,  &c.,  and  the 
auditors  are  to  have  the  same  power  of  examining  the  accounts  of  certain 
other  boards,  and  are  to  audit  them  in  the  same  manner.  A  mandamus 
issued,  calling  upon  a  board  to  attend  with,  and  produce  to  the  auditors 
their  accounts^  at  nu:h  time  and  place,  or  at  such  times  and  places,  as  a 
majority  of  the  auditors  might  appoint,  and  then  and  there  give  such 
information  as  to  the  accounts  as  they  might  be  enabled  to  give, 
'*  according  to  the  dbrectiana  of  the  act"  It  was  held,  that  the  writ 
exceeded  the  authority  given  by  the  act  of  Parliament,  and  that  the 
generality  of  the  command  was  not  qualified  by  the  words  <<  according 
to  the  directions  of  the  said  act,"  as  such  expression  required  the 
defendant  to  look  dehors  the  writ,  in  order  to  ascertain  the  duty  which 
was  required  c£  him  {gy 

Such  accuracy  is  necessary,  notwithstanding  the  writ  may  contain 
a  recital  properly  stating  and  limiting  the  right,  as  its  generality  cannot 
be  satisBed  by  obeying  a  limited  requisition  stated  in  a  recital,  and 
because  the  defendant  is  not  bound  to  refer  to  any  part  but  the 
mandatory  clause,  in  order  to  ascertain  what  is  required  of  him  (r). 
Therefore,  where  a  mandamus  is  awarded  for  purposes  partly  legal  and 
partly  not,  as  where  a  writ  exceeds  an  obligation  imposed  on  the 

(p)  Axie,  p.  822,  923.    R.  v.  Ward  ISl.    S.  C.  9  D.  &  R.  309.    The  objec- 

(Dr.),  Stra.  897.  tion  should  not  be  taken  advantage  of 

(p)  Antej  p.  322,  n.  (m).    R.  v,  Brb-  by  a  return  in  the  nature  of  a  demurrer, 

tol  Dock,  9  D.  &  R.  319.    S.  C.  6  B.  &  but  by  motion  to  quash.    R.  v.  Suffolk 

C.  181,  per  Bayley,  J.  (J.),  5  N.  &  M.  144,  per  Patteson,  J. 

(q)  R.  V.  St.  Pancras,  3  A.  &  £..535.  York  Railway  o.  Milner,  15  L.  J.,  N.  S. 

8.  C.  5  N.  &  M.  222.    R.  v.  Tucker,  379,  Q.  B.    R.  v.  Stamp  Commissioners, 

3  B.  &  C.  547.    S.  C.  5  D.  &  R.  434.  16  L.  J.,  N.  S.  75,  Q.  B. ;  Bac.  Abr.  tit. 

R.  9.  St  Pancras,  6  A.  &E.  316.    S.C.  '' ManT  B.    See  pott,  tits.   '' Si^er- 

1  N.  &  P.  507.    R.  V.  Eastern  Counties  tedetu,''  '*  Qmsking  WrUr 
Railway,  2  Q.  B.  569.    S.  C.  2  G.  &  D.  (r)  R.  v.  St.  Pancras,  6  A.  &  £.  316. 

1 ;  but  see  R.  o.  Bristol  Dock,  6  B.  &  C.  S.  C.  1  N.  &  P.  507. 
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defendant  by  an  act  of  Parliament,  &c.,  the  Court  will  not  in  part 
enforce  it  by  a  peremptory  writ  limiting  its  effect,  but  wiU  quash  it ; 
for  although  the  Court  will,  for  the  purpose  of  justice,  mould  the  rule 
for  the  writ,  yet  it  cannot  mould  the  writ  itself  («) ;  also,  the  writ  most 
be  executed  in  the  terms  in  which  it  has  issued,  or  not  at  all  (t). 

The  word  ^'forthwith,"  so  frequently  used  in  the  mandatory  dause, 
does  not  mean  that  the  defendant  is  to  perform  or  do  instantly  all  that 
is  required,  but  that  he  is  to  set  about  the  performance,  &c  diiecdy, 
and  do  at  once  all  that  can  be  done  («). 

The  final  sentence  of  the  mandatory  clause,  exclusive  of  the  teste  and 
date,  is,  ''and  how  you  shall  have  executed  this  our  writ,  make  known 

to  us  at  Westminster,  on the day  of (Return  day),  then 

returning  to  us  this  our  said  writ,"  which  last  eight  words  are  those 
which  render  necessary  the  service  of  the  original  writ  on  the  defendant, 
or  on  one  of  them  if  more  than  one,  in  order  that  he  may  file  it  (o). 

Having  noticed  the  several  material  averments  and  the  mandatory 
clause  of  the  writ,  it  remains  to  add,  that  if  any  of  those  averments  be 
omitted,  or  the  writ  be  repugnant,  or  stultify  itself,  or  be  vitious  for  any 
defect  apparent  upon  the  face  of  it,  it  is  said  in  the  language  of  lawyers 
to  be  felo  de  se,  for  which  defect  it  is  liable,  if  not  amendable,  to  be 
either  isuperseded  or  quashed  (tr).  Thus,  a  writ  has  been  said  to  be 
felo  de  s€,  which  shewed  that  there  was  a  general  visitor,  and  that  the 
object  of  the  writ  was  entirely  within  his  jurisdiction  (x) ;  which 
writ  the  Court  quashed,  notwithstanding  it  commanded  the  doing  of 
that  which  the  visitor  had  required,  for  where  there  is  a  visitor,  the  Court 
has  no  power;  which  rule  prevails,  whether  the  King,  or  a  private 
individual,  be  the  visitor  (y). 

].     Teste  and  Return  Day. — Rule  8  of  the  Crown  Office  Rules, 

which  abrogates  the  practice  under  Rule,  M.  T.,  4  Ann.,  thus  provides 
for  the  teste  and  return  of  the  writ  of  mandamus,  "Every  writ  of 

(s)  Ante,  p.   16,  n.  (n),    R.  o.   St.  clause,  ^*  £t  habeas  ibi  hoc  breve. ^^  Glan. 

Pancras,  3  A.  &  E.  535.     S.  C.  5  N.  &  Lib.  I,  cc.  13,  14,  15,  &c.;  Lib.  2,  c.  2, 

M.  222.    R.  ».  Eafltern  Counties  Rail-  &c. 

way,  10  A.  &E.  562.    S.  C.4P.  &D.48.  (tr)  See   postt,    tits.    ''Supersedeas,'" 

R.  ».  Thames  Commissioners,  5  A.  &  E.  "  Quashing  Writ,""  p.  335,  336. 

815.     See  post,  tit.  "  Quashing  Writ''  (x)  Dr.  Walker's  Gas.  t.  Hard.  218, 

(0  Ante,  p.  323,  n.  (t).  219,  per  Lee,  J.     See  R.  v.  Sparrow,  7 

(tt)  R.  V.  Ouze  Bank  (Commrs.),  3  A.  Mod.  395,  per  Lee,  C.  J.,  and  R.  v. 

&  E.  550,  per  Patteson,  J.     See  R.  r.  Newbury   (Mayor),  2  G.  &   D.   109. 

Eastern  Counties  Railway,  10  A.  &  E.  S.  C.  1  Q.  B.  751.    S.  C.  6  Jar.  821. 

556.     S.  C.  4  P.  &  D.  48.  (y)  Dr.  Walker's  case,  Andr.  178,  in 

(v)  See  post,  tit.  «  Filing  the  Writr  marg. ;  Bac.  Abr.  tit  ''MomT  (B.)  See 

As  early  as  the  reign  of  Hen.  2,  it  post,  tits.    ''  Supersedeas,^    ^'  QuaM^ 

was  usual    for  writs    to    contain    the  Writ,^'  p.  335,  336. 
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mandamus  shall  be  tested  and  made  returnable  on  a  day  certidn 
before  the  Queen  at  Westminster,  and  there  shall  be  eight  days  at  least 
between  the  teste  and  return  of  every  such  writ  of  mandamus,  where 
the  act  required  to  be  done  is  in  London,  or  within  forty  miles  thereof, 
and  fourteen  days  in  all  other  cases"  (z).  The  practice  which  obtained 
previously  to  the  making  of  the  above  rule,  required  that  the  writ 
must  have  been  tested  in  Term ;  and  if  not,  the  Court  always^  upon 
motion,  either  superseded  or  quashed  it  (a),  and  refused  to  award  an 
aHaSy  but  in  general  granted  a  new  writ. 

The  number  of  days  between  the  teste  and  return  remains  unal- 
tered by  the  above  rule  (i);  that  of  M.  T.,  4  Ann.,  which  regulated 
the  previous  practice  on  this  point,  though  not  couched  in  the  same 
terms  as  the  new  rule,  yet  is  expressed  in  language,  the  legal  effect  of 
which  appears  to  be  the  same.  By  a  decision  upon  the  Rule,  M.  T., 
4  Ann.,  it  has  been  held,  that  notwithstanding  the  words  ^'at  least," 
the  proper  time  is  '^one  day  inclusive  and  the  other  exclusive,"  so  that 
a  writ  tested  on  the  14th  might  have  been  returnable  on  the  28th  (c). 

The  writ,  although  it  may  not  be  tested  of  a  day  prior  to  that  on 
which  it*was  granted  by  the  Court  (d),  yet  in  practice  it  is  tested  on 
the  same  day  on  which  the  rule  absolute  for  the  writ  bears  date  (e), 
whether  the  rule  has  been  made  absolute  in  the  Term  in  which  the  writ 
may  have  issued  or  not,  in  other  words,  the  writ  ought  to  bear  date  the 
same  day  as  the  rule  absolute,  and  to  date  with  any  other  date  is  a 
misprision  (/). 

The  Court  will,  in  its  discretion,  amend  the  writ,  if  improperly  tested 
in  Vacation,  notwithstanding  a  return  may  have  been  made  (g). 

The  Court  has  and  will  on  a  proper  case  dispense  with  the  above 
rule,  and  direct  the  return  to  be  made  within  a  shorter  time.     But  if 

(z)  See  Cr.  Off.  Rul.,  App.  ''Man:*  C.  4. 

(a)  Bac.  Abr.  tit.  "  Manr  (B.)  (c)  Anon.,  2  Salk.  434 ;  Stra.  407  ; 
Moneyer's  case,  1  Sid.  304.  S.  C.  rum.  Com.  Dig.  tit.  "  Man^  C.  4.  R.  r. 
R.  V.  Starling,  2  Keb.  91 ;  Stra.  539.  St.  Andrew's  Parish,  7  A.  &  £.  281. 
Grey  17.  Willoughby,  Moore,  465,  pi. 657.  See  rule,  7  A.  &  E.  283,  n.  (6),  and 
Champion  v.  Skipweth,  1  Sid.  308.  See  1 1  Mod.  64,  65,  the  operation  of  which 
BriefeFitzh.203;  Com.  Dig.  tit."ilfari.**  rule  was  not  confined  to  corporations, 
C.  4.     See  form  of  teste.    R.  v.  St.  7  A.  &  E.  284. 

Andrew's  (Parish),  7  A.  &  E.284.  S.C.  (d)  Anon.,  2  Salk.  434,  15.    See  R. 

W.  W.  &  D.  395  ;  1  Jur.  706.    R.  v.  v.  St.  Andrew's  (Parish),  7  A.  &  E. 

Conyers,  15  L.  J.,  N.  S.  300,  Q.  B.  And  281.    S.  C.  W.  W.  &  D.  395. 

as  to  form  of  ancient  teste,  ante,  p.  267,  (e)  R.  v.  Payn,  6  A.  &  E.  402.   S.  C. 

n.  (0.    See  pagt,  tits.  '«  Supersedeas*'  1  K.  &  P.  524.     Anon.,  2  Bam. 236. 

"  Quaehing  Writr  (/)  R.  v.  Conyers,  15  L.  J.,  N.  S. 

(b)  See  R.  ».  Dover  (Mayor),  Str.  300,  Q.  B.    Suproj  n.  (c). 

407.  Anon.,  2  Salk.  434,  where  see  (g)  R.  v.  Conyers,  15  L.  J.,  N.  S. 
method  of  computation;  Com.  Dig.  tit.      SOO,  Q.  B.   See  posty  tit.  "  Amendment** 
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without  the  special  direction  of  the  Court,  the  mandaimis  be  drawn  op 
so  as  to  allow  less  time  than  the  rule  requires  between  the  teste  and 
the  return^  the  Court  will  supersede  the  writ  for  irregularis,  though 
the  rule  upon  which  the  writ  was  granted  may  have  been  absolute  in 
the  first  instance  (A). 

"].    Endorsements. — The  writ,  when  prepared  and  settled,  must 

be  engrossed  on  parchment  by  the  prosecutor's  attorney,  or  (if  in  person) 
by  the  party  suing  out  the  same,  and  endorsed  with  the  name  and 
address  of  such  attorney  or  party  sinng  out  the  same ;  it  is  also  usual 
to  endorse  on  it  "  By  rule  of  Court" 

].     How  sued  ouL — The  writ,  in  order  to  be  sued  out,  must  be 

taken  to  the  Crown  Office,  together  with  the  rule  absolute,  and  on 
payment  of  6s.y  the  proper  officer  will  sign  it,  impress  it  with  a  stamp 
there  kept  for  that  purpose,  and  make  an  entry  or  minute  of  the  issuing 
of  such  writ,  together  with  the  name  and  address  of  the  attorney  <Hr 
party  issuing  the  same,  in  a  book  also  there  kept  for  that  purpose  {iy 
Thence  it  must  be  taken,  as  in  the  case  of  an  ordinary  Queen^s  Bench 
writ  of  summons,  to  the  Seal  Office,  to  be  there  sealed. 

\     How  served. — The  writ  should  be  served  personally,  (if 

possible),  upon  him  or  them  to  whom  it  is  directed  {fy 

The  prosecutor's  attorney  should,  if  there  be  several  defendants, 
make  so  many  copies  of  the  writ  as  may  be  requisite  for  service, 
reserving  one  copy  for  himself.  K  the  writ  be  durected  to  one  person 
only,  the  original  should  be  personally  served  on  such  person;  but 
should  it  be  directed  to  several  persons,  the  (Mriginal  should  be  delivered 
to  him  whose  duty  it  is  to  make  the  return,  and  return  the  writ,  as  the 
mayor,  &c.,  and  a  copy  merely  served  upon  the  others  at  the  same  time 
shewing  to  them  the  original  (A).  Thus  the  service  of  a  writ  of  man- 
damus upon  a  municipal  corporation  should  be  effected  by  the  delivery 
of  the  writ  to  the  mayor,  he  being  the  most  visible  part  of  the  cor- 

(A)  R.  o.  St.  Andrew's  (Parish),  7  time,  except  between  10th  August  and 

A.  &  £.  2S1.    S.  C.  W.  W.  &  D.  395 ;  24th  October,  when  the  office  doses  at 

1  Jnr.  706.    The  Court  there  awarded  two  o'clock. 

an  alias  writ,  but  it  is  apprehended  that         (j)  R.  9.  Exeter  (Mayor),  12  Mod. 

the  defective  writ  should,  in  accordance  251.    See  «opro,  tit.  ^Directiatu^ 
'  with  practice, have  been  quashed.  SterU         (A)  ilnfe,  p.  328,  n.  (v).  R.  v,  Exeler 

ing's  case,  1  Sid.  304.    S.  C.  2  Keb.  91.  (Major),  12  Mod.  251,  and  cases  there 

Grej  V.  Willoughbj,  Moore,  465,  pi.  657.  cited ;  6  Mod.  152.  R.  r.  Fowey  (Mayor), 

See  post,  tit. ""  Supersedeas;'  &c.  4  D.  &  R.  139.    S.  C.  2  B.  &  C.  584, 

(t)  Bac.  Abr.  tit.  ^Man,''  B.;  C.Off.  and  see  the  service  in  R.  v.  Cambridge, 

Rides,  r.  2,  App.    The  hours  of  attend-  (Mayor),  4  Q.  B.  802.     As  to  other 

ance  at  the  Crown  Office  are  from  1 1  services  see  the  several  titles  throughoat 

a.  m.  to  3  p.  m.  during  the  Vacation,  the  Work.    Gude*s  Cr.  Pr.  183.    And 

and  from  1 1  a.  m.  to  5  p.  m.  m  Term  poet^  tit.  ^*  Atkiehment,^ 
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poration  (/),  and  a  copy  to  the  other  o£Sceni  at  the  same  time  shewing 
to  them  the  original  writ  The  writ  itself  should,  in  general,  be 
penonallj  senred  as  above  noticed,  for  it  is  expressly  stated  therein 
that  it  must  be  returned  to  the  Court,  which  cannot  be  unless  the 
defendant  or  one  of  them,  if  more  than  one,  be  so  served  (m).  If, 
however,  personal  service  of  the  writ  may  not  have  been  effected,  th^re 
should  be  personal  service  of  the  side  bar  rule  to  return  the  writ,  other- 
wise an  attachment  cannot  be  obtained  (n). 

Personal  service  of  the  writ,  though  in  general  necessary,  has,  in  some 
cases  been  dispensed  with  (o).  Thus  where  a  mandamus  had  been 
granted  for  an  election  under  stat  11  Geo.  1,  c.  4,  s.  2,  and  a  rule  made 
that  public  notice  should,  according  to  the  provisions  of  that  act,  be 
affixed  in  the  market  place,  which  was  accordingly  done,  the  Coiu-t 
granted  an  attachment  for  disobedience,  against  a  member  of  the 
corporation,  who  bad  been  served  with  a  copy  of  the  rule,  notwith- 
standing neither  the  original  mandamus  nor  the  rule  had  been  shewn 
to  him  at  the  time  of  such  service,  for  the  public  notice  directed  by 
the  act  is  primd  facie  sufficient  The  application  for  the  attachment 
would,  however,  have  been  well  answered,  if  the  party  could  have 
shewn  that  he  had  had  nd  notice  of  the  mandamus  (p). 

].    Filing  the  Writ, — The  original  writ,  together  with  the  return 

made  thereto,  must  be  filed  by  the  defendant  upon  whom  it  has  been 
served,  at  the  Crown  Office,  according  to  the  exigency  of  such  writ,  on  or 
before  the  day  of  the  return  thereof  under  pain  of  an  attachment  {q). 
A  motion  to  file  the  writ  is  not  now  necessary,  it  must  also  be  filed 
without  a  rule  first  granted  for  that  purpose  (r). 

1.     Crass  or  Concurrent  Writs;  What. — A  cross  or  concurrent 

writ  of  mandamus  is  one  which  is  issued  to  effect  a  particular  object,  a 
rule  or  a  writ  for  the  same  purpose  having  been  previously  granted  to 
other  parties  («). 

1.    Motion. — The  motion  for  a  rule  for  a  cross  or  concurrent 

(0  B.  V.  Chapman,  6  Mod.  152.    R.  &  B.  132.    See  supra,  n.  {j).                                                  \ 

V.  £6ham  (Major),  2  Barn.  265.  (p)  B.  v.  Edjvean,  3  T.  B.  352. 

(m)  Gude*8  Cr.  Fr.  183,  ante,  p.  328,  (q)  Crown  Off.  Bulcs,  r.  11,  App. 

n.  (r),  and  supra^  n.  (A).  (r)  Crown   Off.  Bules,  r.   14.    See 

(«)  B.  V.  North  Biding  (J.),  7  Q.  B.  post,  "  JRiOe  to  return  Writ^                         »                            : 

155.    Comer's  Crown  Ynuc.  227,  228.  (#)  B.  v.  Wigan  (Corp.),  Burr.  782.                                   ' 

B.  V.  Fowey  (Mayor),  5  D.  &  B.  614.  B.  v.  Scarborough  (Corp.),  Say.  105. 

S.  C.  4  D.  &  B.  132.    S.  C.  2  B.  &  C.  B.  v.  Haslemere  (Corp.),  Say.  106.   B. 

584;   Gudes  Cr.  Fr.  183.    See  pastj  v.  Oxford  (Corp.)^  Cas.  t.  Hard.  178, 

tit.  ^ReturtT  (  When  to  be  made),  citing  Borough  of  EveBham'tf  case  pro-                                   I 

(o)  B.  V.  ¥o^ey  (Mayor),  5  D.  &  B.  bably.    S.  C.  Stra.  949,  but  not  S.  P. 

614.    S.  C.  2  B.  &  C.  584.    S.  C.  4  D.  Cpm.  Dig.  tit.  "  Man:'  (B.) 
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writ  may  be  made  at  any  time  after  the  granting  of  the  rule  for  the 
first  writ  (t), 

].    .     Rule. — ^The  nile  for  a  cross  or  concarrent  writ,  is 

obtained  upon  motion  to  the  Court  for  that  purpose  {u\  it  is  not  granted 
as  of  course,  but  with  difficulty,  because  the  granting  it  tends  notonly 
to  harass  and  oppress  those  to  whom  it  is  directed,  by  incurring  the 
double  expense  and  trouble  consequent  upon  two  returns,  but  in  some 
cases,  as  of  an  election,  would,  if  the  writ  issued,  cause  a  double 
election ;  if,  however,  some  special  reason  appear  by  affidavit,  or  there 
be  reasonable  cause  to  suspect  that  he  who  has  obtained  the  rule  for  the 
first  writ,  does  not  really  mean  to,  or  will  improperly  prosecute  it,  the 
Court  (r)  will  grant  a  rule  to  shew  cause  why  a  mandamus  should  not 
issue.  If  however  a  party  have  been  sworn  in  by  virtue  of  a  peremptory 
mandamus,  the  Court  will  not  grant  a  rule  for  another  writ,  in  order  to 
try  the  legality  of  his  election,  but  will  leave  the  parties  to  any  other 
remedy  they  may  have  (to). 

Although  upon  the  discussion  of  the  rule,  any  argument  tending  to 
shew  why  such  cross  or  concurrent  writ  should  not  issue  may  be  urged, 
yet  usually  the  single  question  raised  is,  whether  there  exists  any 
reasonable  cause  to  suspect  that  the  party  who  has  obtained  the  first  writ 
does  not  really  mean  to  carry  it  into  execution,  and  upon  the  Court 
being  satisfied  upon  this  point,  it  will  either  make  the  rule  absolute  or 
refuse  it  The  rule  will,  in  general  be  discharged  if  the  party  who 
obtained  the  first  rule  will  undertake  peremptorily  to  execute  the  writ 
he  has  applied  for  (x).  So  if  the  application  be  only  quia  Hmet^  t.  «., 
founded  on  a  mere  suggestion,  that  the  first  writ  may  be  suppressed, 
the  Court  will  refuse  it,  for  the  Court  will  not  presume  that  any  person 


(/)  R.  V.  Scarborough  (Corp.),  Say.  withoutargument  and  opposition,  wfaere- 

105.    B.  o.   Haslemere  (Corp.),   Say.  as  R.  v.  Scarboxx>ugh  (Corp.),  and  B.  v. 

106 ;  the  application  for  the  cross  writ  Haslemere  (Corp.),  suprOy  n.  (/),  were 

was  in  each  case  made  two  days  after  debated  and  fiilly  considered.  The  same 

the  application  for  the  first.  case  (R.  v.  Wigan  Corp.)  also  discloses 

(tt)  See  ante^  p.  295,  n.  (o).  that  the  Master  of  the  Crown  Office, 

(v)  The  Court  will  require  specific  during  the  argument,  reported  to  Lord 

affidayits  of  facts,  and  not  mere  sugges-  Mansfield,  that  it  was  not  the  practice 

tions  of  suspicion  founded  upon '  mere  to  grant  cross  or  concurrent  writs  of 

imagination.     R.   v.   Wigan    (Corp.),  mandamus  of  course  or  without  special 

Burr.  782.      S.  C.  2  Ld.  Ken.  584.  reasons.    See  R.  v.  Turner,  2  Jones, 

Although  R.  r.  Oreford  (Borough),  B.  215.    Com.  Dig.  tit.  *'  ManT  (B.)    See 

B.  M.  1737,  was  a  case  of  a  concurrent  ante^  tit  ^^RubT  (Affulamta)^  and  poi!, 

mandamus  granted .  without  affidavit*!,  tit.  ^^Affidamts.^' 
yet  Ld.  Mansfield,  C.  J.,  Burr.  784»  (w)  R.  t7.  Turner,  Sir  T.  Jon.  215. 

said,  that  both  that  and  Evesham's  case,  (x)  R.  o.  Wigan  (Corp.),  Burr.  784. 

F.  6  Geo.  2,  B.  R^  were  disposed  of  S.  C.  2  Ld.  Ken.  584. 
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will  dare  to  suppress  such  a  writ  (y).  So  if  there  be  merely  delay  in 
prosecuting  it,  ^e  Court  will  not  award  a  second  writ  (z) ;  but  in  such 
a  case  the  Court  usually  orders  a  day  before  which  the  writ  must  be 
executed,  to  be  inserted  in  the  former  mandamus,  and  imposes  such  other 
terms  as  are  calculated  to  ensure  its  due  execution  (a).  But  whsre  in 
the  case  of  a  writ  to  proceed  to  an  election,  it  appeared  that  the  time  for 
proceeding  to  such  election  had  passed,  and  that  the  terms  imposed 
upon  the  prosecuton  when  the  rule  nisi  for  the  cross  or  concurrent  writ 
was  refused  had  not  been  complied  with,  the  Court  awarded  a  concurrent 
writ  and  said  that  if  previously  there  had  been  good  ground  to  suspect 
delay,  it  would  then  have  granted  the  concurrent  writ  {p). 

As  to  rule,  &c.,  see  ante^  p.  295,  303. 

].     lUturm. — The  defendant  must  make  a  return  to  each  writ; 

he  must  obey  both  (c). 

].     Costs. — As  to  the  costs  or  concurrent  writs,  see  post^  tit 

"  Castsr 

].     Alias  or  Pluries  Writ;  whengranted. — At  Common  law,  if  no 

return,  or  an  insufficient  one  {d)  had  been  made  to  the  first  writ,  or  the 
writ  was,  after  the  filing  of  the  return,  when  it  was  too  late  to  amend 
it,  found  to  be  defective,  the  ordinary  practice  was  to  issue  an  alias, 
and  if  necessary,  a  pluries  writ,  each  returnable  immediately  {e).  In 
extraordinary  cases,  however,  the  Court  would,  previously  to  stats. 
9  Ann.  c.  20,  and  1  Wm.  4,  c.  21,  where  justice  required  it,  compel  a 
return  to  the  first  or  the  alias  writ  (/),  and  on  default,  would  grant  an 
attachment  {g).  However,  by  stat.  9  Ann.  c.  20,  it  was,  in  the  cases 
of  municipal  offices,  wisely  ordained  for  the  purpose  of  preventing 
delay,  that  the  return  should  peremptorily  be  made  to  the  first  writ  (A), 
which  statute  was,  by  stat.  I  Wm.  4,  c.  21,  extended  to  writs  of  man- 

0)  R.  V.  Scarborough  (Corp.),  Saj.      tended  to  Ireland  by  stat.  9  &  10  Vict. 

105.  See  supr(L,  n.  (»).  c.  113. 

(z)  R.  r.  Haslemere  (Corp.),  Say.  ig)  Mayor  of  Coventry's  caae,  2  Salk. 

106.  See  supra,  n.  (v).  4S;9.    R.  v.  Oxford  (Mayor),  Pal.  455. 
(a)  Say.   106,  wpra,  n.  (r).    R.  v.      S.  C.  Latch.  229.     S.  C.  Noy,  92.  Com. 

Plymouth  (Borough),  1  Bam.  130.  Dig.  tit.  "iJffltn."  D.  6. 

(6)  Say.  106,  supra,  n.  (»).  (A)  Mayor  of  Coventry's  case,  2  Salk. 

(c)  R.  V.  Harris,  Burr.  1422.     S.  C.  429.    Anon.,  2  Salk.  434.    Dr.  Wither- 
1  W.  Bkc.  430.  See  past,  tit.  ''BetumT  ington's  case,  1  Keb.  50.    R.  v.  Raines, 

(d)  R.  V,  Corye,  Sty.  87.  3  Salk.  233 ;  Comb.  238.    See  Tompson 
(«)  Stra.  87,  supra,  n.  (d).    See  form      t,  Edwards,  2  Roll.  Abr.  256,  pi.  4. 

of  pluries  writ,  Trem.  PI.  Cor.  452.  Middleton's  case,  2  Dyer,  332  b.  Anon. 

Bac.  Abr.  tit. ''3faii."  (H.)  11   Mod.  265.    Dr.  Patrick's  case,   1 

(/)  R.  o.  Owen,  Skin.  669.    Com.  Keb.  294^  298.    As  to  Ireland,  see  stat. 

Dig.  tit.  ^'Manr  D.  6.    See  stats.  App.  19  Geo.  2,  c.  12,  App.    See  anie^  p.  7, 

The  stat  1  Wm.  4,  c.  21  (E.),  is  ex-  n.  («),  siApost,  tit.  "*  Return.*' 
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damns  in  all  cases,  so  that  an  alias  mandamus  is,  at  this  day,  rarely  met 
wtdi  in  practice,  because  in  cases  of  difficulty,  the  Court,  on  application, 
will  grant  further  time  to  make  the  return  (t).  In  a  late  case,  however, 
the  Court  issued  an  alias  mandamui^  where  the  first  writ  had  been 
supeMeded»  for  not  having  allowed  sufficient  time  between  the  teste 
and  the  return  (j). 

].  Amendment  of  Writ — ^Formerly,  when  the  doctrine  as  to 
amendments  remained  as  at  common  law,  the  Court  would  allow  the  writ 
of  mandamus  to  be  amended  before  return  filed  (A),  but  not  after  (2); 
notwithstanding  the  proposed  amendment  would  not  have  afibcted  the 
merits  of  the  question  (m) ;  so  that  if  the  prosecutor  discovered,  after 
the  filing  of  the  return,  that  his  writ  for  any  cause  required  amendment, 
he  was  compelled  to  move  for  a  new  one.  This  practice  also  prevailed 
after  the  passing  of  the  stat  9  Ann«  c.  20,  s.  7,  although  thereby  bodi 
the  Stat  4  Ann.  c.  16,  and  all  the  Statutes  of  Jeofiiyles,  were  extended 
to  writs  of  mandamus  (n). 

The  strict  rule  of  the  common  law  has  been,  durii^  late  years, 
altc^ther  departed  from ;  the  principle  as  to  amendment  which  now 
obtains  being,  that  it  shall  be  allowed  in  all  cases  where  such  a  course 
will  promote  justice  (o).  Thus  in  a  late  case,  the  Court  ordered  the 
writ  to  be  amended  during  an  argument,  in  order  that  such  argument 
might  proceed  independently  of  such  objection  (/>).  But  if  the  error 
in  the  writ  be  not  one  properly  the  subject  of  amendment,  the  Coiut 
may  be  moved  that  it  be  either  superseded  or  quashed  {q\  according 
to  the  circumstances  of  the  case. 

The  application  for  leave  to  make  the  amendments,  is  usually  made 
by  motion  to  die  Court,  although  there  are  rare  instances  of  an 
amendment  having  been  made  by  Judge's  order  (r).  The  rule  nisi 
should  specially  state  the  particular  amendments  which  are  proposed  («). 

(0  The  Stat.  1  Wm.  4,  c.  21,  was  ex-  see  stat.  19  Geo.  2,  c.  12,  s.  16,  App. 

tended  to  Ireland  by  stat.  9  &  10  Vict  (o)  See  poit,  tit.  ^^RetumT  (Amead- 

cllS.    See  stats.  App.  ment), 

(j)  B.  r.  St  Andrews  (Parisli),  7  A.  (p)  R.  v.  Newbury  (Mayor),  1  Q.  B. 

&  E.  281.    S.  C.  W.  W.  &  D.  895.  759.   S.  C.  1  G.  &  D.  388.   S.  C.  2  Jor. 

(k)  Bac  Abr.  tit  '*  itfoa.**  (B.)    R.  812 ;  the  amendment  was  the  insertion 

V.  Clitheroe  (Town),  6  Mod.  188.    Ck)m.  of  an  allegation  of  demand  and  refusal 

Dig.  tit.  ''Man:'  C.  4.    See  further,  as  (q)  Horsenail's  case,  M.,  18  Geo.  3 ; 

to    Amendment,    patty    tit    '' Betttm**  Gade*8  Cr.   Fr.  191.     See  jnm<,  tits. 

(Amendment).  ''Qtuuhing  Writ,'*  "^ StgDereedeaer 

(0  B.  V.  Stafford  (Mayor),  4  T.  B.  (r)  B.  v.  Bossiney,  Gade's  Cr.  IV. 

689.    B.  V.  Clitheroe  (Town),  6  Mod.  192,    193.     See   paei,   tit    «ifc<w»" 

183,  n.  (5).   Bac.  Abr.  tit '^^[/^."(B.)  (Amendment), 

(m)  4  T.  B.  689,  supra,  n.  (I).  (#)  B.  v.  Lyme  Begis  (Mayor),  I 

(n)  See  stat  App.    As  to  Ireland,  Doug.  135,  n.  (/), 
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If  the  Court  allow  the  amendmentSy  it  will,  in  its  discretion,  impose 
terms  upon  the  prosecutor  (t). 

^].     Supersedeas. — The   Court  will,  on  a  proper  case  made, 

supersede  the  writ,  that  is,  restrain  all  further  procedure  upon  it  The 
Court  is,  however,  anxious  to  sustain  proceedings,  in  order  to  save 
expense,  and  therefore  will  not,  on  the  motion  of  the  defendant, 
supersede  a  writ,  except  for  a  manifest  fiiult  in  it  {u)»  Thus,  it  is  no 
ground  for  superseding  a  mandamus  to  grant  administration,  that,  since 
the  granting  of  the  writ,  a  suit  has  been  commenced  in  the  Ecclesiastical 
Court  as  to  such  administration  (v).  If,  however,  the  writ  ought  not 
to  have  been  issued,  u  e,  improvidi  emanavii,  or  is  clearly  irregular,  t,  e, 
erranice  emanavii,  the  Court  will  supevBede  it  (to).  Thus,  if  there  be 
several  distinct  rights  joined  in  one  writ,  it  will  be  superseded  (x).  So, 
if  the  writ  do  not  follow  the  rule  abs(Jute  upon  which  it  is  founded  (y). 
So,  if  it  be  misdirected  (z).  So,  if  there  be  not,  agreeably  with  the 
rule  of  Court,  the  requisite  number  of  days  between  the  teste  and 
return  (a).  The  Court  will  also  supersede  the  writ,  although  the  case 
be  one  in  which  the  Court  granted  the  rule  for  the  writ  absolute  in  the 
first  instance  (b). 

The  Court  will  not,  however,  supersede  the  writ,  on  affidavits  of  a 
feet,  in  those  cases  in  which  it  requires  a  return  (c),  as  of  the  juris- 
diction of  a  visitor,  &c. 

^].    .     Motion. — The  rule  for  a  supersedeas  is  obtained  on 

motion  to  the  Court  (d),  supported  by  affidavits,  if  for  extraneous  matter, 

(0  1  Doug.  136,  Mipm,  n.  (s).    See  (Mayor),  Stra.  578.    See  anie.    R.  v. 

pott,  tit.  '<  RetunT  (Amendment),  \f  ildman,    Stra.  879,    880.      S.  C.  1 

(«)  B.  V.  Ipswich,  1  Bam.  407.  Anon.  Bam.  405,  406.     See  post,  tit.  ^'Quash- 

5  Mod.  375.    R.  v.  Beecher,  8  Mod.  ti^  Writ,""  p.  336. 

335.   See  tit.  "Amendment,''  p.  334.  (z)  See  ante,  p.  318.    R.  v.  Norwich 

As  to   quashing  writ,  see  that  tit.  (Mayor),  Stra.  55,  supra.  R.  v.  Sharpe, 

jMM<,p.  336.  Gilb.255.    R.  v.  Ely  (£p.),  1  W.  Blac. 

(v)  See  ante,  p.  278,  n.  (r).    R.  v.  52.    S.  C.  1  Wils.  266.    See  post,  tit. 

Bettesworth,  2  Barn.  4!20.  S.  C.  7  Mod.  ''  Quashing  Writ,''  p.  336. 

218.    S.  C.  Andr.  365.    S.  C.  Stra.  (a)  See  anfe,  p.  328, 329.  R.«.  Dover 

857.  S.  C.  1  Bam.  234, 291, 424.    S.  C.  (Mayor),  Stra.  407.  R.  v.  St.  Andrews, 

Fitzg.  125.    Anon.  5  Mod.  874.  7A.&E.  281.    S.  C.  W.W.  &  D.  395. 

(w)  R.  V.  Norwich  (Mayor),  Stra.  (ft)  ^9ii^,p.d30.    R.  v.  St.  Andrews, 

*  66.    R.  V.  Chirke,  2  East,  78.    Gray  r.  7  A.  &E.281.   R.  v. Dr.  Whaley,  7  Mod. 

Tench,  Ckimb.  454.  309,  per  Frobyn,  J.    S.  C.  Stra.  1139. 

(x)  R.  V.  HuU  (Mayor),  Stra.  578.  (c)  An^,  p.  273,  274,  n.  (if).    R.  v. 

R.  «.  Wfldman,  Stra.  893.    See  on/e,  p.  Whaley,  7  Mod.  308.    S.  C.  Stra.  1139. 

324.    R.  V.  Ipswich  (BaiUffs),  1  Barn.  R.  v.  WaUingford  (J.),  W.  Kel.  209. 

407.    Bac.  Abr.  tit.  ""Man."  B.    See  R.  v.  Tregony  (Mayor),  8  Mod.  128. 

ante,  tit.  "  Writ"  (Mandatary  Clause),  See  ante,  tit.  "^  Visitor." 

and  past,  tit  "  Quashing  Writ."  (d)  R.  ».  Norwich  (Mayor),  Stra.  66. 

(y)  See  ante,  p.  310,  n.  (»).  K.  v.  HnU  R.  v.  Hull  (Mayor),  Stra.  578. 
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and  not  apparent  on  the  face  of  the  writ  (e) ;  but  if  for  an  objection 
apparent  on  the  record,  the  Court  does  not  require  an  affidavit  (/). 
Notice  of  motion  must  be  given  (y). 

The  motion  to  supersede  must  be  made  before  the  return  day  is  out, 
and  not  afterwards,  which  practice  was  settled  temp.  Lord  Raymond  (A). 
For  the  practice  as  to  shewing  cause,  see  post,  title  Return  (^Quasking\ 
and  Crown  Office  Rules,  r.  23,  App. 

\    Rule  Absolute, — If  the  Court  make  the  rule  absolute,  it  will 

or  not,  in  its  discretion,  impose  terms  (t). 

].     QucLshing  Writ, — As  there  cannot  be  a  demiurer  to  the 

writ,  so  the  Court  will,  if  it  should  not  have  been  granted,  retrieve  the 
error  upon  motion  quia  erronice  emanavit  (j)y  or  quid,  improvide  ema- 
navit  (A);  but  not  when  the  facts  stated  may,  if  true,  be  returned  (Z). 

The  grounds  upon  which  the  Coiul  will  quash  the  writ  are  those  which 
shew  that  the  writ  should  not  have  issued,  or  that  it  is  so  irregular  that  it 
ought  not  to  be  further  prosecuted,  among  which  are  the  following  namely, 
where  the  writ  is  not  in  accordance  with  the  rule  (m).  Thus,  where  a 
mandamus  differed  firom  its  rule,  not  merely  by  adding  things  incidental 
to  the  object  of  the  writ,  but  by  materially  enlarging  the  terms  thereof, 
the  Court  quashed  the  writ,  notwithstanding  it  might,  upon  the  same 
affidavits,  have  granted  a  rule  as  extensive  in  its  terms  as  the  informal 
writ,  if  it  had  been  applied  for;  the  Court  also  refused,  on  such  a 
motion,  to  amend  the  rule,  as  a  rule  for  that  purpose  should  have  been 
obtained  before  the  writ  issued  (n).  So  the  Court  will  quash  the  writ 
where  it  is  misdirected (o).  So  where  it  has  the  defect  of  multi&riousness, 

(«)  Stra.  55,  siq>ra;  7  A.  &  E.  282.  was  quashed.    See  ante,  tit.  ^Stgyerse- 

But  see  Sel.  N.  P.  1087,  11th  edit.,  deas;' md  pott, '' ReturrT  (Q^uuhing). 

citing  R.  V.  Dr.  Whaley,  E.  13  Geo.  2,  (k)  R.  v.  Wix  (Inhabs.),  2  B.  &  Ad. 

34,  MS.  Serjt.  Hill,  p.  325,  where  it  is  203.    B.  v.  Tucker,  3  B.  &  C.  544, 547. 

si^d,  the  Court  will  not  supersede  the  S.  C.  5  D.  &  R.  434.    B.  v.  St  JoIm*i 

writ  on  an  affidavit  of  the  fact,  it  must  Coll.,  Skin.  359. 

appear  by  matter  of  record  which  the  (I)  Ante,  p.  273, 274,  n.  (e),  335,  n.  (c). 

partj  may  contest  R.  r.  York  (Major),  5  T.  R.  73  (a). 

(/)  Stra.  578,  suproy  n.  (rf).  See  tit  "Fwttor." 

(g)  Anon.,  1  Wils.  30.  (m)  Ante,  p.  310.    R.  e.  St  Pancraa, 

Qi)  Anon.,  2  Bam.  326,  per  Lee,  C.  11  A.  &  E.  27,  n.  (a),  28.    R.  v.  East 

J.,  in  Whitwood  o.  Jocam,  B.  R.  M.  7  Lancash.  Railway,  16  L.  J.,  N.  S.  127, 

Geo.  2.    Bac.  Abr.  tit  ^'Man:"  B.  Q.  B.    See  ante,  tit  *'  Super^edeae.'* 

(0  Ante,  p.  335,  n.  (t).  R.  r.  Norwich  (n)  Ante,  p.  310.    R.  o.  Water  Eaton 

(Major),  Stra.  55.  (Manor),  2  Smith,  54.    R.  v.  Tucker, 

0^  Ante,  p.  335,  n.  (w).  R.  v.  Heath-  5  D.  &  R.  434.    S.  C.  3  B.  &  C.  545. 

oote,  10  Mod.  59.  R.  9.  Willingford  (J.),  (p)  See  ante,  p.  319.    Anon.,  2  Salk. 

2  Bam.  132.  And  see  Re  Long,  14  L.  J.,  525,  5.  R.  v.  Hereford  (Major),  2  Salk. 

N.  S.  146,  Q.  B.,  in  which  a  peremptorj  701,  6.    R.  v.  Chester  (Major),  3  Salk. « 

writ  which  issued  in  the  first  instance  229,  5,    S.  P.  2  Salk.  433.    Bac.  Abr. 
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by  reason  of  joining  the  claims  or  rights  of  several  persons  (p).  So  if 
the  writ  be  for  any  cause  insufficient,  as  if  it  do  not  shew  upon  the  face 
of  it  that  the  applicant  is  entitled  to  the  relief  prayed  (q);  or  where  the 
writ  does  not  state  those  facts  which  constitute  the  breach  of  duty  (r). 
So  it  is  the  duty  of  the  Court  to  quash  it,  where  it  commands  the 
defendant  tp  do  that  which  by  law  he  has  no  power  to  do  (s).  So  if  it 
command  an  illegality  (t).  So  where  awarded  for  purposes  partly  legal 
and  partly  not,  as  where  a  mandamus  exceeds  the  obligation,  &c.  imposed 
on  the  defendant  by  an  act  of  Parliament,  &c,,  the  Court  will  not  in 
part  enforce  it  by  a  peremptory  mandamus  limiting  its  effect,  but  will 
quash  it,  for  though  the  Court  will,  for  the  purposes  of  justice,  mould 
the  rule  for  the  writ,  yet  it  cannot  mould  the  writ  itself  (m).  So  the 
Court  will  quash  the  writ  if  it  be  not  the  appropriate  remedy  (v).  So 
the  Court  has  quashed  a  writ  for  absurdity.  Thus  a  mandamus  directed 
to  a  mayor,  &c.,  which  stated  that  A.  and  B.  had  removed  the  party 
complaining  from  his  office  of  burgess,  and  commanded  by  its  mandatory 
clause  the  mayor,  &c.,  to  command  A.  and  B.  to  restore  him,  was 
quashed  for  the  absurdity  of  being  directed  to  one  person  to  com- 
mand another  (w).  So  the  writ  will  be  quashed  in  all  cases  where 
it  shews  that  the  writ  is  felo  de  se,  as  by  shewing  that  there  is  a  visitor 
who  has  jurisdiction,  &c.  (x). 

The  Court  will   also  quash  the  writ  if  it  be  defective  for  uncer- 
tainty (y),  or  if  there  be  not  the  requisite  period  of  time  between  the 


tit.  "  Manr  B.    See  ante,  tit.  "  Superse-  ker,  3  B.  &  C.  547.  S.  C.  5  D.  &  R.  434. 

deas,'"  p.  335,  336.  (/)  ArOe,  p.  15, 16.    Tawney's  case,  2 

(p)  Ante,  p.  324.    The  Case  of  An-  Salk.  531,  17.    S.  C.  6  Mod.  97.    S.  C. 

dover,  2  Salk.  433,' 13.    Anon.,  2  Salk.  '  3  Salk.  232.   R.  r.  Sparrow,  Stra.  1123. 

436,  19.   R.  V.  Chester  (Mayor),  3  Salk.  («)  Ante,  p.  16,  n.  (n),  327.   R.  ».  St. 

229,  5.    S.  C.  5  Mod.  10,  11.    S.  C.  Fancras,  3  A.  &  £.  535.     S.  C.  5  N.  & 

Comb.  307, 308.    Hereford's  case,  1  Sid.  M.  222.    R.  9.  Eastern  Counties  Rail- 

209.    White's  case,  6  Mod.  18.    R.  v,  way,  10  A.  &  £.  562.    R.  9.  Thames 

Hull  (Mayor),   Stra.  578.    Bac.  Abr.  Commissioners,  5  A.  &  E.  815. 

tit.  "  itfaw."  (B).    Seeaii/c,tit.  "5«;>er-  (»)  See  ante,  p.  18—27.    Anon.,  2 

sedeas,"  p.  335,  336.  Salk.  525,  5.     Tawn/s  case,  2  Salk. 

(q)  See  ante,  p.  320.    R.  9.  Oxford  531,  17.    S.  C.  Ld.Raym.  1009.     S.  C. 

(£p.),  7  East,  345,  600.    R.  9.  West  6  Mod.  98.     See  ante,  p.  323. 

RidiDg  (J.),  7  T.  R.  52.    R.  9.  Owen,  (19)  See  ante,  p.  16,  n.  (A),  314.  R.  9. 

5  Mod..  315.    R.  9.  St.  John's  Coll.,  4  Derby  (iSL&yor),  2  Salk.  436,  18.     See 

Mod.  241,  notis,   S.  C.  Skin.  549.  S.  C.  post,  tits.  "  Supersedeas''  (Quashing). 

Comb.  282.    Anon.,  2  Salk.  525,  5,  and  (:r)  See  ante,  p.  328.    R.  9.  Dr.  Wal. 

cases  there  cited.  ker,  Cas.  t.  Hard.  212.    Bac.  Abr.  tit. 

(r)  See  ante,  p.  322.    R.  9.  St.  Pan-  "  ManT  B.     See  ante,  tit.  ''Visitor:' 

eras,  3  A.  &  E.  539.     S.  C.  5  N.  &  M.  (y)  Ante,  p.  309.    R.  9.  Willingford 

2*^.  (J.),  2  Bam.   132.    R.  9.  St.  John's. 

(*)  See  ante,  p.  15—17.    R.  9.  Tuc-  Coll.,  Comb.  279. 
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teste  and  the  return  (z),  but  the  Court  will  not  quash  for  these  causes 
after  the  return  day  has  elapsed  (a). 

As  to  allowing  an  amendment  on  motion  to  quash,  see  ante,  title 
Amevdment 

].     Motion^  mien  made,  §-c. — Of  the  motion  to  quash  notice 

must  be  given  to  the  opposite  party,  or  the  Court  will  not  entertain 
it(^> 

Formerly,  if  the  writ  of  mandamus  were  in  any  way  objectionable, 
an  application  to  quash  must  have  been  made  before  return  filed,  for  after 
that  step  taken  the  objection  was  considered  as  waived  (c) ;  but  this 
doctrine,  at  all  events  as  to  matters  of  substance,  is  now  overruled  (d), 
the  Court  having  in  numerous  cases  permitted  such  an  objection  to 
prevail  where  a  return  has  been  argued  {e) ;  and  in  one  case  (/),  after 
a  return  had  been  held  to  be  bad,  exceptions  were  allowed  to  be  taken 
to  the  writ  in  a  subsequent  Term  {g).  The  rule  of  law  which  now 
obtains  upon  this  point  is,  that  where  a  return  is  set  down  for  argument 
on  a  concilium  or  demurrer,  the  defendant  may  take  objections  to  the 
•  writ  in  matters  of  substance  (A),  for  on  a  concilium  the  whcle  record 
is  set  down  for  argument,  and  the  defendant  has  a  right  Jto  object  to  the 
writ  of  mandamus  in  matters  of  substance  as  much  as  a  defendant  has  a 
right  to  object  to  a  declaration  where  the  whole  record  is  set  out  upon 

(z)  Seeon/e,  p.329,  n.  (z).   Se^  an/e,  605.    Taylor  w.   Gloucester  (City),   1 

tit.  ''  Supersedeas:'  Roll.  409.    R.  v.  Chester  (Citj),  5  Mod. 

(a)  R.  V.  Witchurch,  2  Barn.  447.  10.    R.  v,  Shepton  Mallett,  5  Mod.  420. 

(b)  See  ofUey  p.  336.  Anon.,  1  Wils.  R.  o.  Abingdon,  2  Salk.  699.  S.  C.  Ld. 
30.  Raym.  559.     S.  C.  Carth.  499.    R.  v. 

As  to  tbe  practice  of  quashing  the  Littleport  (Parish),  6  Mod.  97.    S.  C. 

writ,  see  post,  tits.  '^Quashing  the  Re-  2  Salk.  531,  17.  R.  tJ.  Tregony  (Mayor), 

turn,''  ''Demurrer^'  8ic.  8  Mod.   Ill,  112.     R.  v.  Ward  (Dr.), 

(c)  R.  r.  York  (Mayor),  5  T.  R.  66,  Stra.  893.  Moore  v.  Hastings  (Mayor), 
74.  But  see  Bac.  Abr.  tit.  ''Man,"  B.,  Cas.  t.  Hard.  353, 362.  R.  r.  Physicians* 
where  it  is  stated,  ''  that  the  motion  to  Coll.,  Burr.  2740,  2742.  R.  v.  Bristol 
quash  cannot  be  made  before  return  Dock,  6  B.  &  C.  189.  S.  C.  9  D.  &  R. 
made  and  filed.**    Before  the  filing  of  309.    Bac.  Abr.  tit.  "*  Manr  (B.) 

the  return  the  practice  was,  and  perhaps         (/)  R.  v.  Abingdon  (Mayor),  Cartfa. 

is,  to  supersede  the  writ.     See  tit.  "  Su-  499.    S.  C.  2  Salk.  699.    S.  C.  Ld.  Raym. 

persedewt,"  p.  335,  336.  559.  S.  C.  12  Mod.  308.  S.  C.  Holt,  441. 

(d)  R.  V,  Newbury  (Mayor),  1  G.  &  See  post,  tit.  "  JBeAim*'  {Q^aMhing), 

D.  388.    S.  C.  1  Q.  B.  751.    R.  v.  Ken-  (g)  R.  v.  Margate  Pier,  3  B.  &  A. 

dall,  4  P.  &  D.  619.     S.  C.  1  Q.  B.  366.  222.   See  post,  tit.  ''RetunT  {Qmtska^). 

See  post,  tit.  ''Return"  {Quashing).  (A)  R.  v.  Powell,  4  P.  &  D.  719. 

(e)  R.  V,  Poole  (Mayor),  1  G.  &  D.  S.  C.  1  Q.  B.  860.  R.  v.  Willingford 
732.  S.  C.  1  Q.  B.  616.  R.  v.  Margate  (J.),  2  Bam.  132.  R.  ».  Bangor  (Orer- 
Pier,  3  B.  &  A.  220.  R.  v,  Powell,  1  seers),  16  L.  J.,  N.  S.  58,  M.  C.  See 
Q.  B.  352.  S.  C.  4  P.  &  D.  719.  S.  C.  post,  tit.  " Return'  {Demurrer  to  Re- 
nam.  R.  v.  Richmond  (Steward),  5  Jur.  turn). 


WRIT   OP   MANDAMUS. 


339 


demurrer  or  writ  of  error  after  plea  in  civil  proceedings.  Also  in  the 
case  of  an  indictment  to  which  there  has  been  special  pleas,  the 
defendant  has  a  right  to  object  to  the  indictment  (i),  for  quod  initio 
vitiosum  esty  non  potest  tractu  temporis  convakseere  (J). 

After  a  return  has  been  made,  and  issue  thereon  tried,  the  Court 
will  not  quash  the  writ  on  grounds  which  were  or  might  have  been 
discussed  on  shewing  cause  against  the  application  for  it,  as  that  a 
suggestion  on  which  the  motion  for  the  writ  was  made  is  untrue  (A).  So 
after  return  made,  and  issue  in  fact  tried,  the  Court  will  not,  although 
the  writ  be  materially  defective  in  form,  quash  it  on  motion  (/), 

^].     Costs. — When  the  writ  is  quashed  for  a  substantial  defect,  the 

Court  in  its  discretion  will  award  costs  to  the  defendant.  Thus,  where  on 
a  concilium  on  a  return  to  a  writ  of  mandamus,  which  commanded  the  de- 
fendants to  seal  a  bond  to  the  prosecutor  for  the  amount  of  compensation 
awarded  to  him  by  the  Lords  of  the  Treasury,  under  stat.  6  &  6  Wm.  4, 
e.  76,  8.  66,  on  the  abolition  of  an  office,  the  Court  held  the  writ  to  be 
bad,  because  it  appeared  on  the  face  of  it  that  the  Lords  had  no 
jurisdiction,  and  that  as  the  defendants  had  disputed  not  only  the 
amount  of  compensation,  but  also  the  right  to  any  compensation,  they 
ought  to  have  the  costs  of  the  writ,  and  stated  that  it  was  so  much 
a  matter  of  cause  that  costs  should  attend  the  event,  that  such  rule 
ought  not  to  be  interfered  with  unless  under  special  circumstances  (m). 


(0  R.  V.  York  (Mayor),  5  T.  R.  73. 
See  R.  V.  West  Riding  (J.),  7  T.  R.  52. 
R.  o.  St.  Pancru,  3  A.  &  £.  539.  S.  C. 
5  N.  &  M.  222.  Clarke  v.  Leicestersh. 
Canal,  6  Q.  B.  898.  Bac.  Abr.  tit. 
^Manr  B.  R!  ».  Physicians'  (CoU.), 
Burr.  2740.  See  further  as  to  invali- 
dating the  writ,  post^  tit.  ^^  Return,^ 
(^Demurrer). 

(J)  D.  50,  t.  17,  f.  29. 


(*)  R.  w.  Stamford  (Mayor),  6  Q.  B. 
433. 

(2)  AntCj  p.  309,  310,  and  see  n.  (A), 
supra., 

(m)  R.  V.  Newbury  (Mayor),  2  G.  & 
D.  109.  S.  C.  1  Q.  B.  751.  S.  C.  1 
G.  &  D.  388.  S.  C.  2  Jur.  812.  S.  C. 
6  Jar.  821.  See  generally  as  to  costs, 
post^  tit. ''  CMtv,**  and  ante,  tit  **C0m- 
pensatiorT  {Office ,  Assessing). 
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CHAPTER  THE  SIXTH. 

OF   THE   RETURN,  ITS  FORM,  SUBSTANCE,  &C.,  AND  OF  THOSE   FORMULiB 
WHEREBY  IT,  WHEN  DEFECTIVE,  MAY  BE  INVALIDATED. 

The  subject  of  this  Chapter,  the  Retarn,  is  that  formula  whereby  the 
defendant  answers  the  prosecutor's  writ,  and  states  to  the  Court  of  B.  R. 
either  that  he  has  performed  the  command  of  such  writ,  or  a  legal 
excuse  or  justification  for  his  non-performance  thereof,  or  that  the 
prosecutor  is  not  entitled  to  that  which  he  seeks  by  his  writ  (a). 
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The  Return].     By  wham  made;  Persons. — ^The  return  to  the  writ 
should  be  made  either  by  those  to  whom  such  writ  is  directed  (i),  or 


(a)  A  return  has  been  likened  to  a 
declaration ;  3  B.  &  Ad.  278  ;  ante^  p. 


309,  n.  (c). 
(6)  Priu's  case,  1  Keb.  540,  per  Keel- 
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who  are  legally  competent  to  execute  it  (c),  either  by  virtue  of  stat 
1  Wm.  4,  c.  21,  8.  4,  or  otherwise  (rf).  Thus,  where  a  writ  was  directed 
to  bailiffs,  &c.,  being  the  governing  body,  to  swear  in  other  bailifis, 
which  writ  was  served  upon  the  defendants,  who  by  affidavits  on  motion 
alleged  that  they  had  sworn  in  others  to  the  office,  it  was  held  that  the 
defendants  should  make  return ;  for  if  the  bailiffs  they  had  sworn 
in  should  not  have  been  duly  elected,  they,  the  defendants,  would  still 
continue  bailifls(tf),  and  therefore  legally  competent  to  execute  the 
writ  But  where  a  writ  was  directed  to  bailiffi  and  constables,  and 
the  return  was  by  the  deputy  constable,  it  was  held  ill,  because  the 
return  was  not  made  by  those  to  whom  the  writ  was  directed  (/).  So 
also  where  the  writ  was  directed  to  ^'  the  alderman,  bailiffs,  and  com- 
monalty," and  the  return  was  by  the  bailifis  and  capital  burgesses 
without  the  commonalty,  the  return,  for  the  same  reason,  was  held  to  be 
bad  iff).  So  where  the  writ  directed  to  "  the  mayor,  alderman,  common 
council,  and  chamberlain  of  a  city,**  was  returned  by  the  mayor  and 
commonalty,  the  return  was  quashed,  because  those  to  whom  it  was 
directed  bad  not  returned  it  (A),  But  a  return  by  "  the  mayor,  alderman, 
and  common  council,"  to  a  mandamus  directed  **  to  the  mayor  and 
aldermen  of,  &c.,"  is  good  for  a  return  by  a  right  name  to  a  writ 
directed  by  a  wrong  name  is  good  (i). 

].     CorporatUms. — Where  a  corporaton  aggregate,  to  which  a 

mandamus  is  directed,  has  regularly  resolved  upon  and  made  a  return, 
individual  dissentients  cannot  be  allowed  to  dispute  its  propriety  (J); 
so  that  if  two  separate  returns  be  made  by  different  portions  of  the 
same  corporation,  the  Court  will  take  that  which  appears  to  be  made 
by  the  majority  (A). 

A  return  by  a  municipal  corporation  cannot  be  made  by  a  majority 
thereof  without  the  concurrence  of  the  mayor,  whose  consent  makes  the 
majority  {I) ;  but  if  a  majority  without  such  concurrence  make  a  return 

ing,  C.  J.    R.  9.  St.  Johii*8  Coll.,  Skin.  Rot.  241,  there  cited. 

968.    R.  9.  Patrick,  2  Keb.  67.    Com.  (jg)  1  Keb.  34,  suproy  n.  (/). 

Dig.  tit.  ^'Man.""  D.  1.    Bac.  Abr.  tit.  (A)  Harcourt  ©.Fox,  Comb.  213;  the 

**  MiOi^  (I.)    Ante-t  p.  310,  n.  (y).  proper  motion  in  such  case  is,  to  move 

(c)  R.  V.  Dolgelly  Union,  8  A.  &  £.  that  the  person   to  whom  the  writ  is 

564.    S.  C.  3  N.  &  P.  542.    R.  o.  Pa-  directed  shall  return  it. 

trick,  2  Keb. 67.  See  on^  p.  313,  n.  (to).  (t)  AnU^  p.  31 8,  n.  (g).    R.  o.  Mills, 

id)  See  Stat.  App.,  and  as  to  Ireland,  1  Keb.  623.    See  anfo,  ''IFn/**  (Dtrec- 

stat.  9  &  10  Vict.  c.  1 13,  App.  Hon),  p.  31 8,  319. 

(e)  R.  V,  Clitheroe  (Town),  6  Mod.  (^j)  R.  r.  St.  Andrews  (Parish),  7  A. 

133.    R.  ».  Hoskins,  Cas.  t.  Hard.  188.  &  E.  28,4.     S.  C.  W.  W.  &  D.  395. 

Com.  Dig.  tit.  "  Mcair  D.  1.  (A)  Gude's  Cr.  Pr.  191.    See  tn/ra, 

(/)  R.  ».  The  Baily,  &c.,  1  Keb.  33.  tit.  ''Returns  by  Several,''  &c. 

Catchin  v.  Wargar,  B.  R.,  23  Car.  1,  (/)  Sec  post,  p.  342,  n.  (o).    R.  p. 
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in  the  name  of  the  mayor^  yet  it  shall  be  taken  to  be  his  return  if  he  do 
not  duly  disavow  it  (m). 

As  the  return  of  such  a  corporation  should  be  made  bj  the  majority 
thereof,  so  it  should  not  be  made  by  the  mayor  alone  without  the 
sanction  of  such  majority  (n) ;  yet  a  return  to  a  writ,  directed  to 
a  municipal  corporation,  whether  or  not  it  be  in  feet  the  return  of  a 
majority,  and  notwithstanding  it  may,  upon  its  fece,  appear  to  be  made 
by  the  mayor  alone,  is  snflBcient,  and  the  majority,  if  made  without 
their  consent,  cannot  disavow  it,  although  the  mayor,  in  such  a  case,  is 
liable  to  be  punished  by  criminal  information  and  attachment ;  for  as  of 
a  municipal  corporation  the  mayor  is  the  principal  and  proper  person 
to  bring  in  the  writ,  so  the  Court  will  receive  it  of  him,  and  will  not 
examine  upon  affidavits,  whether  or  not  there  may  have  been  die 
consent  of  a  majority,  the  act  of  the  mayor  being,  as  before  stated,  the 
act  of  the  majority  (o).  But,  as  before  stated,  if  the  mayor,  in  making 
such  return,  whether  good  or  not  in  law,  or  true  or  false  as  to  the  matter 
of  feet,  falsely  allege  that  it  is  the  return  of  others  also,  it  is  a  contempt 
for  which  an  attachment  will  be  granted  (/?). 

If  the  writ  be  not  returned,  because  the  mayor  and  others  to  whom 
it  is  directed  are  of  different  opinions,  the  Court,  instead  of  granting  an 
attachment,  will  by  consent  direct  the  truth  of  the  disputed  point  to  be 
tried  on  a  feigned  issue  (q). 

1.    .    In  Cases  within  Stats.  1  fFm.  4,  c.  21  (E.),  and  9  fr  10 

Fict  €.  113  (L>— In  cases  within  the  stat  1  Wm.  4,  c.  21,  s.  4  (E.)(r), 
(which  embraces  matters  having  relation  to  all  offices,  firanchises^  &a, 
other  than  such  as  are  mentioned  in  or  provided  for  by  the  9  Ann.  a  20 
(E.),)  the  return  is  thereby  directed  to  be  made  in  the  name  of  the 
person  to  whom  the  writ  is  directed,  but  that  if  the  Court  so  direct,  the 

Abingdon  (Major),  12  Mod.  308,  and  tit.  «•  Ifon.**  1.    R.  v.  Hoekins,  Cas.  t. 

cases  there  cited.    R.  v.  The  Baily,  &c.,  Hard.  188.    R.  v.  CHtberoe  (Town),  6 

lKeb.34.    Bac.  Abr.  tit.  "3fan.- (H.)  Mod.  138.    Bac.  Abr.  tit,  "  Ifoa.- (F.), 

(m)  R.  V.  Chapman,  6  Mod.  152.  R.  (G.)     See  post,  p.  343,  n.  (y). 

V.  Monday,  Cowp.  538.  R.  v.  Abingdon  (p)  R.  o.  Hoskins,  Gas.  t.  Hard.  188. 

(Major),  2  Salk.  431;  and  see  2  Salk.  R.  v.  Clitheroe  (Town),  6   Mod.  133. 

701.    See  past,  tit.  ^'Disavmring  return^  Com.  Dig.  tit.  ""Man:*  D.  6.     See  siq>ra, 

(n)  R.  V.  Abingdon  (Major),  12  Mod.  n.  (o).    See  post,  tit.  ^*  AUachmenL'' 

308.    R.  r.  The  Bailj,  &c.,  1  Keb.  34.  (g)  R.  r.  Rje  (Jurates),  Burr.  798, 

Bac.  Abr.  tit.  "  Man^  (H.)  and  cases  there  cited.    Com.  Dig.  tit 

(o)  -4iife,p.341,n.  (0.    R.  ».  Abing-  ''Man,''  D.  6.    Bac.  Abr.  tit.  "iMiw.'' 

don  (Major),  2  Salk.  431,  432.     S.  C.  (H.)  n.    See  ;»««,  tit.  **  Feigned  Isner 

Garth.  500.    S.  G.  12  Mod.  308.    S.  G.  (r)  See  stat.  App.,  and  see  as  to  Irc- 

Holt,440.    S.  G.  Ld.  Rajm.  559.  Prin's  land  stat.  9  &  10  Vict.  c.  113  (L),  which, 

case,  1  Keb.  540,  per  Keeling,  G.  J.  as  to  sUt  19  Geo.  2,  c.  12  (I.),  contains 

Powell  V.  Price,  Comb.  41 .  R. ».  Shrews-  a  clause  similar  to  that  of  stat.  1  Wm.  4, 

bur  J  (Major),  7  Mod.  203.    Com.  Dig.  c.  21.    Sec  oa/e,  p.  313,  n.  (0- 
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return  shall  and  may  be  expressed  to  be  made  on  the  behalf  of  such 
other  person  as  may  be  mentioned  in  the  rules^  and  in  that  case  sudi 
other  person  shall  be  permitted  to  frame  the  return,  and  to  conduct  the 
subsequent  proceedings  at  his  own  expense.  As  the  words  of  the  above 
section  give  the  Court  a  discretion  as  to  admitting  an  interested  party 
to  join  in  making  a  return,  so  it  will  not  in  the  due  exercise  of  that 
discretion,  permit  such  third  party  so  to  join  where  his  conduct  does 
not  appear  to  be  hon&Jide  («). 

.    Application,  8fc. — The  Court  has   held  that  even  after  a 

demurrer  to  a  return  has  been  made  by  the  party  to  whom  the  writ  is 
directed,  and  writ  of  error  brought,  it  will,  on  a  proper  case,  let  in  the 
party  really  interested  to  make  the  return  (t). 

The  permission  to  join  in  making  the  return  is  obtained  by  motion 
'to  the  Court  for  a  rule,  calling  upon  the  prosecutors  of  the  writ,  and 
those  to  whom  the  writ  is  directed,  to  shew  cause  why  the  return  to 
the  said  writ  should  not  be  made  and  joined  in  the  names  of  those  to 
whom  the  vn-it  is  directed,  but  expressed  to  be  made  and  joined  on 
behalf  of  the  applicant,  and  why  the  said  applicant  should  not  be  at 
liberty  to  frame  such  return  and  conduct  the  subsequent  proceedings 
thereon  at  his  own  expense  (u).  In  support  of  such  application,  there 
should  be  affidavits  shewing  the  merits  upon  which  compliance  with  the 
writ  is  withheld,  and  containing,  in  analogy  with  an  application  under 
the  Interpleader  Act  (v),  an  allegation  that  such  merits  are  insisted  on 
bandjideiw). 

^].     Returns  by  several  Corporations^  Officers,  8fc. — As  before 

stated,  where  a  corporation  aggregate,  to  which  a  mandamus  is  directed, 
has  regularly  resolved  upon  and  made  a  return,  individual  dissentients 
cannot  be  allowed  to  dispute  its  propriety  (x) ;  and  that  where  separate 
returns  are  made  by  different  portions  of  the  same  corporation,  the 
Court  will  take  that  which  is  or  appears  to  be  made  by  the  majority  (y). 
K,  however,  the  vn-it  be  directed  to  several  independent  corporate  bodies, 
officers,  or  persons,  although  they  may  not  have  separate  or  distinct 
legal  capacities,  yet  each  may  make  a  separate  return  (z),  or  a  joint 
one,  and  either  upon  the  original  writ  or  the  copies  with  which  they 


(<)  B.  V.  Cheek,  16  L.  J.,  N.  S.  65,  (w)  R.  v.  Cheek,  16  L.  J^  N.  S.  65, 

AL  C.  M.  C.  See  stat.  1  &  2  Wm.  4,  c.  58,  App. 

(0  R.f».Paynter,7Q.B.255.  S.C.14  (x)  Ante,  p.  341,  n.  (j).    R.  v.  St. 

U  J.,  N.  S.  182,  Q.  B.,  per  Patteson,  J.  Andrew  (Parish),  7  A.  &  £.  284. 

(«)  R.  V.  Cheek,  16  L.  J.,  N.  S.  65,  (y)  Gude's  Cr.  Pr.  191.  Supra,  p.  341. 

M.  C.    As  to  motion,  &c.,  see  ante,  p.  (2)  R.  o.  The  Bailj,  &c.,  1  Keb.  34. 

295,  297.  R.  v.  St.  Saviour's  Parish,  7  A.  &  E. 

(»)  See  Stat.  1  &  2  Wm.  4,  c.  58,  App.,  925.    S.  C.  3  N.  &  P.  126.    S.  C.  1  N. 

and  Stat.  9  &  10  Vict.  c.  113  (I.)  &  P.  496,  (where  see  several  returns). 
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have  been  served  (a).  If,  however,  as  before  stated  in  the  case  of  a 
mayor,,  one  make  a  return  in  the  name  of  another  without  his  priority 
and  consent,  an  action  on  the  case  lies  against  him,  and  such  an  act  is 
an  offence  for  which  the  Court  will  grant  a  criminal  information 
and  attachment  {b). 

].     When   Return   to  be  made,  —  By  the  stat  9  Ann,  c-  20, 

s.  1,  (c),  it  is  enacted  that  a  return  to  a  mandamus  for  admitting  or 
restoring  to  any  office  or  freedom  in  a  municipal  corporation  shall  be 
made  on  or  before  the  return  day  of  the  first  writ  (c) ;  and  if  default  be 
made,  the  Court  of  B.  R.  will,  on  affidavit  of  service  of  the  writ,  grant 
a  peremptory  mandamus,  and  after  that  an  attachment  (c/),  the  provi- 
sions of  which  statute  have,  by  the  subsequent  act  of  1  Wm.  4,  c.  21  {e\ 
been  extended  to  writs  of  mandamus  in  all  other  cases.  The  Court  will, 
however,  on  motion  supported  by  the  necessary  affidavits,  grant  further 
time  within  which  to  make  the  return  (/).  Before  the  expiration  of 
the  original  time,  if  no  further  time  have  been  granted  by  the  Court,  the 
defendant  must  duly  file  his  return  at  the  Crown  Office,  according  to 
the  exigency  of  the  first  writ,  that  is,  on  or  before  the  return  day 
therein  mentioned,  and  without  a  rule  for  that  purpose  (ff\  under  pain 
of  an  attachment,  but  the  Court  will  not  compel  the  defendant  to  return 
or  plead  before  his  time  shall  expire,  in  order  to  give  the  prosecutor  an 
opportunity  to  move  for  a  trial  at  Bar  (A),  or  for  any  other  purpose  (i). 

J.     Haw  enforced;  Rule  to  return  Writ — It  has  been  stated  (J), 

that  it  is  the  duty  of  that  defendant  upon  whom  the  writ  of  mandamus 
has  been  personally  served,  to  return  and  file  it  with  his  return,  on  or 

(a)  Gude's  Cr.  Pr.  184,  cade,  p.  330.  Fowey  (Mayor),  5  D.  &  R.  614.    S.  C 

(5)  Ante,  p.   342,  n.  (p).     R.  p.  St.  2  B.  &  C.591.  Canterbury  (Archbp.)  r. 

John's    Coll.,    Skin.    368.     Abingdon  Trin.  Coll.,  1  Barn.  194 ;  1  H.  &  W.  370. 

Town's  case,  Carth.  500.      S.  C.    Ld.  See  stat.  9  Ann.  c.  20,  s.  6,  App. 

Raym.  559.  R.  r.  Gloucester  (Mayor),  2  As   to  Ireland,  see  stat.  19  Geo.  2, 

Show.  504.   Bac.  Abr.  tit.  "  Manr  (G.)  c.  12,  s.  6,  App. 

(c)  See  ante,  p.  7,  n.  («),  and  stats.  (jg)  Ante,  p.  6 ;  Bull.  N.  P.  198, 199. 

App.    Com.  Dig.  tit.  "itfan."  D.  2,D.6.  Justice  r.  Jones,  1  Barn.  291.    S.  C. 

And  see  also  stat.  11  Geo.  1,  c.  4,  s.  6.  Stra.  857.    R.  o.  Fowey  (Mayor),  5  D. 

Bac.  Abr.  tit.  "  Manr  (H.)  &  R.  614.    Com.  Dig.  tit.  ''ManT  D.  2. 

As  to  Ireland,  see  stat.  19  Geo.  2,  Formerly  when  a  return  was  not  made 

c.  12,  s.  1, 16,  App.,  also  citing  1 1  Geo.  2,  in  time,  it  was  necessary  to  obtain  a  side 

c.  4,  s.   1,  by  which  it  is  also  enacted,  bar  rule  naming  a  further  time,  or  an 

that  the  return  must  be  made  to  the  attachment  would    be    denied.    R.  ^' 

first  writ.  Esham  (Mayor),  2  Barn.  265. 

-  (d)  Mayor  of  Coventry's  case,  2  Salk.  (A)  Anon.,  2  Bam.  106. 

429.    See^MUrf,  tit.  ''Peremptory  Writr  (t)  R.  r.  St.  Andrew's  (Parish),  7  A. 

(e)  AnU,  p.  7.     See  App.,  and  as  to  &  E.  281.    S.  C.  W.  W.  &  D.  895. 

Ireland,  stat.  9  &  10  Vict.  c.  113,  App.  {j)  Ante,  p.  6,  n.  (o),  (p),  328,  d.  (r), 

(/)  R.  r.  Owen,  Stra.  669.     R.  v,  331,  u.  (?«),  (q)- 
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before  the  return  day  in  such  writ  mentioned,  or  before  the  expiration 
of  any  further  time^  the  Court  may,  on  application  for  that  purpose, 
have  allowed  him ;  if,  therefore,  the  defendant  altogether  neglect  his 
duty  in  this  respect,  the  practice  has  always  been,  for  the  prosecutor,  in 
those  cases  in  which  he  is  unprepared  with  an  affidavit  of  service  of 
the  writ,  to  obtain  a  side  bar  rule,  (which  is  not  peremptory),  to 
*' Return  tlie  Writ''  (k). 

Prior  to  the  passing  of  the  stat.  9  Ann.  c.  20,  the  rule  to  "  return  tlie 
wrW  was  not  usually  granted  in  any  case  of  mandamus,  until  an  alias 
and  pluries  writ  had  first  been  severally  issued,  although  the  Coiut  had 
power  to  grant  it  sooner;  but  as  that  statute  restrained  the  Court  from 
exercising  this  indulgence  of  alias  and  pluries  writs  in  respect  of  annual 
offices  of  municipal  corporations  only,  by  compelling  a  return  to  the 
first  writ  of  mandamus,  so  the  practice  as  to  all  other  cases,  except 
those  provided  for  by  such  statute,  remained  as  at  common  law.  The 
granting  of  the  alias  and  pluries  writs  having,  on  account  of  the  delay 
thereby  occasioned,  been  much  complained  of,  and  as  such  act  of 
9  Ann.  c.  20,  had  pointed  out  a  direction  in  one  class  of  cases,  so  the 
Court  made  it  the  rule  of  their  practice  in  all ;  accordingly,  it  has, 
since  the  above  statute,  been  the  constant,  course  to  grant  a  rule  for 
a  return  to  the  first  mandamus  in  all  cases  (I) ;  and  recently,  by  the 
Crown  Office  Rules,  r.  13,  it  is  ordered,  that  a  side  bar  ^<  rule  to  return 
a  writ"  maybe  obtained  according  to  former  practice,  without  any  actual 
motion  for  the  same,  which  rule  shall  require  such  return  to  be  made 
within  four  days  next  after  service  of  such  rule  if  served  in  London  or 
Middlesex,  and  within  eight  days  in  all  other  cases  {m). 

If  the  writ  have  not  been  personally  served,  a  copy  of  the  rule  must 
be  personally  served  on  those  to  whom  it  is  directed,  viz,  those  to  whom 
the  writ  and  copies  were  directed  or  ordered  to  be  served,  the  original 
rule  being  at  the  same  time  shewn,  otherwise  the  Court  will  not  grant 
an  attachment  (n);  but  if  the  writ  have  been  personally  served,  in  such 
case  personal  service  of  the  rule  is  unnecessary  (o). 

If  the  return  be  not  made  and  filed  according  to  the  exigency  of  the 
rule,  the  Com!  will,  upon  an  affidavit  of  service,  and  of  the  non- 

(A)  Gude's  Cr.  Pr.  184.  Coventry's  case,  Holt,  440.  An  affidavit 

(I)  Aute^  p.  6,  n.  ( p),  332  (c).  Daces-  of  service  was  usually  produced, 

ta  9.  Russia  Company,  Stra.  783.     S.  0.  (m)  See  rule,  App.    As  to  duration 

Fitzg.  4.    8.   C.    1   Barn.  24 ;  stat.  1  of  rule  in  town  cases,  R  v.  Bettesworth, 

Wm.  4,   c.   21,  8.  2;    Com.   Dig.   tit.  Stra.  857,  956,  1111.    S.  C.  7  Mod.  218. 

*'  Man:'  D.  6 ;  2  Salk.  429 ;  Ld.  Raym:  («)  R.  ».  North  Rid.  (J.),  7  Q.  B.  155. 

391,  848,  1233 ;  6  Mod.  25  ;  Skin.  669 ;  (o)  Gude's  Cr.  Pr.  184.     Seecnrfe,  p. 

Bac.  Abr.  tit.  •*  Manr  (H.)    Mayor  of  331,  n.  (?i). 
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compliance,  grant  an  attachment  (p).  As,  however,  it  is  not  usual  for 
the  Comt  at  once  to  grant  an  attachment,  but  only  a  rule  nioy  upon  an 
affidavit  of  service,  both  of  the  side  bar  rule,  and  also  of  the  writ  and 
copies,.it  is  more  advisable  for  the  prosecutor  to  be  prepared  with  an 
affidavit  of  service  of  the  ori^al  writ  and  copies  in  the  first  inRTanre, 
to  avoid  the  proceeding  of  a  side  bar  rule,  as  the  Court  will,  on  motion 
and  production  of  such  an  affidavit  only,  grant  a  rule  nisi  for  an 
attachment,  without  resorting  to  a  side  bar  rule,  so  that  the  trouble 
and  delay  of  a  side  bar  rule  and  service  may  thus  be  avoided  alto- 
gether (q). 

The  Retubn].  fFhen  necessary. — ^In  the  preceding  Chapter  we 
have  shewn,  that  the  mandatory  clause  of  the  writ  commands  in  the 
alternative,  that  is,  either  to  perform  the  act  or  duty  therein  stated,  or 
to  shew  cause,  &c.,  therefore  the  defendant  may  at  once  proceed  to  the 
execution  of  the  writ ;  which  course,  though  he  pursue,  yet  strictly 
he  should  make  a  return  that  he  has  done  so  (r\  it  having  been  decided, 
that  the  Court  will  not  only  refuse  to  supersede  the  writ,  on  affidavit 
that  its  mandatory  clause  was  obeyed  before  the  writ  was  granted  (s), 
but  will  rigidly  adhere  to  the  incontrovertible  maxim  of  law  upon  this 
subject,  that  ''  the  writ  must  be  returned  as  executed,  or  its  execution 
legally  excused  (t)  or  justified." 

Where  the  command  of  the  writ  is  executed,  the  form  of  return  is 
nothing  more  than  a  succinct  statement  that  the  writ  has  been  complied 
with,  following  the  words  of  the  mandatory  clause,  and  adding  '<  as  by 
the  aforesaid  writ  is  commanded"  (u). 

If,  however,  by  the  arrival  of  the  return  day,  or  by  the  expiration  of 
any  further  time  for  the  return,  the  defendant  may  not  have  had  sufficient 
time  to  execute  the  command  of  the  writ,  such  a  fact  may  be  returned, 
by  stating  that  ^*fiK>m  time  to  time  divers  matters  and  things  have  been 
executed  for  the  purpose  of  complying  with  the  writ,  and  that  further 
matters  and  things  are  in  the  course  of  procedure"  (v). 

(p)  See  rule,  anfe,  p.  6,  n.  (0),  331,  Abingdon  (Mayor),  2  Salk.  432.  S.C.Ld. 

n.  (q).    See  post,  tit. ''  Attachment.''  Rajm.  559.     S.  C.  Holt,  436,  433,  441. 

(q)  Gade*8  Cr.  Fr.  184,  185.  R.  o.  Stilling,  Say.  174.    Bac  Abr.  tit 

(r)  Ante,  p.  6,  n.  (n),  340,  n.  (a),  "-ftfon."  (I.)    See  ante,  p.  340,  n.  (<i). 

R.  V.  Milverton  (Manor),  3  A.  &  E.  (u)  R.  r.  Lowton  Pariah,  11  Mod. 

28G,  n.  (d) ;  Bull.  N.  P.  201.  301.    See  ''Mandatory  Ckuue;'  p.  323. 

(«)  Anon.,  1  Bam.  362.  (v)  R.  v.  Ouze  Bank  Commissioners, 

(0  Latch.  229,  per  Keeling,  C.  J. ;  2  3  A.  &  E.  549,  550,  per  Littledale,  J. 

Keb.  168.    R.  o.  Lyme  Regis  (Mayor),  See  also  Stra.763.  S.C.  Ld.Raym.  1479, 

I   Doug.   154.     Bagg*8  case,   11    Rep.  as  to  return  of  ''tarde,**  and  also  ante, 

93b.  R.  V.  Clapham,  1  Vent.  111.  R.  v.  tit.  ''Drainage"  {Rate,  Betum),  p.  121. 
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The  writ  need  not  be  answered,  where  the  return  is  to  the  juris- 
diction of  the  Court  (w),  nor  in  such  a  case  can  the  prosecutor  effec^ 
tually  take  exceptions  to  such  return,  because  the  writ  is  bad  (x). 

If  the  defendant  do  not  intend  to  perform  the  act  or  duty  commanded 
by  the  mandatory  clause  of  the  writ,  nor  to  subject  himself  to  an 
attachment,  he  must  proceed  to  obey  the  alternative  part  of  such  clause 
by  making  <'a  return"  thereto,  which  usually  consists  either  of  traverses 
which  contradict  some  material  suggestion  or  ground  of  the  writ,  or  of 
a  special  statement  of  the  merits  of  the  defendant's  case,  which  latter, 
on  account  of  its  great  importance  and  difficulty  in  iraming,  should  in 
general  be  prepared  and  settled  by  counsel  (y);  for  notwithstanding 
how  difficult  soever  the  framing  of  a  return  may  be,  the  Court  will  not 
assist  the  defendant,  nor  direct  how  it  shall  be  made  (r). 

].     Species  of  Return. — Returns  to  writs  of  mandamus  are  of 

three  kinds:  Ist  IVaverses ;  2nd.  Special  Returns,  or  those  of  con- 
fession and  avoidance ;  3rd.  A  statement  in  the  nature  of  a  Demurrer 
to  the  Writ. 

Before  we  proceed  to  consider  returns  agreeably  with  the  above 
analysis,  we  wish  to  make  mention,  in  order  to  avoid  repetition,  of  a 
few  points  which  have  relation  to  returns  in  general 

.     Description  of  Defendants. — The  return,  as  to  the  description 

of  those  making  it,  should  be  expressed  according  to  its  legal  operation, 
and  should  not  set  out  the  actual  fact  or  facts  in  extenso.  Thus,  a 
return  made  by  the  mayor  and  major  part  of  the  aldermen,  &&,  should 
be  expressed  to  be  by  the  mayor,  aldermen,  &c. ;  for  the  act  of  the 
mayor  and  a  majority  of  a  corporation,  is  the  act  of  the  whole  (a).  So 
where  a  writ  was  directed  to  tlie  head  of  a  college  by  his  Christian  and 
surnames,  a  return,  though  neither  subscribed  by  him,  nor  under  the 
common  seal,  was  held  to  be  good;  the  latter  not  being  necessary, 
because  the  writ  was  not  directed  by  the  corporate  name  (b).  But 
where  a  return  was  expressed  in  this  form,  *'we  do  humbly  certify 
tliat  did  nominate  and  appoint,  ifc.^  omitting  ^^we^  the  return  was 
disallowed  (c). 

As  to  the  return  or  waiver  of  a  misnomer  of  the  defendant,  see  ante, 
p.  318,  319  (rf> 

.     Relation  of  Return  as  to  Time. — The  return  to  a  writ  of 

(ti;)  R.  o.  Patrick,  1  Keb.  611.  Salk.  431,  432.    Dighton  9.  Stratford- 

(x)  R.  V.  New  Coll.,  2  Lev.  15.  upon-Avon,  2  Keb.  641.  S.  C.  Ray.  188. 

(y)  Bidl.  N.  P.  tit.  ""Manr    Com.  (h)  R.  ».  St.  John's  CoU.,  4  Mod. 

Dig.  tit.  "ifcfan."    Gude's  Cr.  Pr.  183.  241.    S.  C.  Skin.  368.    S.  C.  Ld.  Raym, 

{z)  Com.  Dig.  tit.  ''Manr  D.  2.  See  126,  564.    Thetford'e  case,  1  Salk.  192. 

ante,  p.  308, 309.  (c)  R.  v,  Lancaster  (J.),  2  Barn.  430. 

(a)  R.    V.  Shrewsbury    (Mayor),   7  (rf)  R.  ».  Ipswiith  (Bailifls),  2  Salk. 

Mod.  203.    R,  p.  Abingdon  (Mayor),  2  434.  S.C.  Ld.  Raj-m.  1233.  S.  ti.  Uolt,  433. 
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mandamus  as  to  the  time  of  its  being  made,  has  legal  relation  to  the 
teste  and  date  of  the  writ ;  and  in  framing  a  return,  this  presumption 
should  be  steadily  kept  in  view,  or  the  return  may  be  successfully 
objected  to  for  insuflSciency  (e). 

].     Ist  Return  by  way  of  Traverse. — In  the  first  place  we  will 

treat  of  the  form  of  a  traverse,  and  in  the  second,  as  to  the  substance. 

.     Form  of  Traverse, — It  has  been  stated  in  several  parts  of  this 

work  (/),  that  the  general  rules  of  pleading  are  applicable  to  cases  of 
mandamus,  and  their  incidental  proceedings ;  which  observation  has  no 
greater  force  than  when  it  has  reference  to  returns  by  way  of  traverse, 
the  form  of  such  returns  having  been  constantly  said  to  be  the  same  as 
that  of  common  traverses  in  a  personal  action  {g). 

The  traverse  should,  in  terms,  follow  the  suggestion  or  supposal  of 
the  writ  (A) ;  for  if  any  legal  fact,  necessarily  supposed  for  the 
purposes  of  the  writ  fail,  the  foundation  of  the  writ  fails  (t).  Also,  as 
the  prosecutor  is  supposed  to  know  his  own  title  best,  so  he  is  bound 
by  the  terms  in  which  he  alleges  it ;  therefore  if  the  title,  as  he  states 
it,  be  denied  by  the  return,  it  is  enough  {j) ;  which  doctrine  is  precisely 
the  same  as  one  which  obtains,  as  to  traverses  in  personal  actions, 
namely,  that  ^^  a  party  may^  in  general^  traverse  a  material  allegation  of 
title  or  estate^  to  the  extent  to  which  it  is  alleged^  though  it  need  not  have 
been  alleged  to  that  extent"*  (A).  Thus  if  the  writ  be  generally  to  "swear 
in  those  chosen ;"  the  return  may  be  generally,  that  "  they  were  not 
chosen,"  for  the  exact  supposal  of  the  writ  is  alone  traversed ;  so  for 
the  like  reason,  if  the  writ  specially  set  forth  that  "  they  were  chosen 
^debito  modo^^'  the  return  may,  in  such  case,  traverse  ^^  that  they  were 
not  chosen  ddnto  modb  but  such  a  {;n0n  debitq  modo)  return  to  a  general 
writ,  without  such  words  {debito  modo)  has  been  often  held  to  be  ill  (/), 


(e)  R.  V.  Round,  4  A.  &  £.  142.  (/)  See  ante,  p.  73.    R.  v.  Twitty,  7 

S.a5N.&M.427.   S.C.1H.&W.546.  Mod.  83.    S.  C.  2   Salk.  433.     S.  C. 

(/)  Ante,  p.  8,  n.  (y),  309,  n.  (/).  Holt,  442 ;  16  L.  J.,  N.  S.  97,  M.  C, 

(g)  See   Steph.  on  Plead.  Ind.  tit.  supra;  Cas.  t.  Hard.  130,  n.  (1);  Com. 

*' Traverse:'      See   forms  of  traverse,  Dig.  tit.  "itfim."  D.3.  R.  r.  Hill,  1  Show. 

ante,  p.  73,  194.  253.    Lambert's  case,  Garth.  170.    S.  C. 

(A)  See  ante,  p.  8,  n.  (y).    Lambert's  12  Mod.  3.    R.  v.  Aldborough  (Major), 

case,  Carth.  170.  R.  o.  Dover  (Major),  10  Mod.  100.    S.  C.  1  Keb.  308.    R.  p. 

16  L.  J.,  N.  S.  97,  M.  C. ;  Bac.  Abr.  tit.  Williams,  8  B.  &  C.  683.    S.  C.  3  M.  & 

"  Manr  (I.)  ;  2  Salk.  434 ;  6  Mod.  11 ;  R.  405.    R.  c.  Ljme  Regis  (Major),  1 

Stra.  1235  ;  1  Show.  253 ;  Andr.  105.  Doug.  80,   81   a,  83,  84.    Crawford  0. 

(i)  R.  r.  WiUiams,  8  B.  &  C.  683.  Powell,  Burr.  1013.    R.  ».  Taunton  St. 

S.  C.  3  M,  &  R.  404,  per  Parke,  J.  James,  Cowp.  413.     See  R.  p.  Kelk,  12 

(j)  R.  p.  Ljme  Regis  (Major),  I  A.  &  £.  559.    R.  p.  Hereford,  1  Keb. 

Doug.  81  a,    R.   p.  Maiden   (Major),  655,  660,  716.     S.  C.  1   Sid.  209,  2ia 

Ld.  Rajm.  481.     S.  C.  2  Salk.  431.  R.  p.  Chester  (Citj),  5  Mod.  11.    R.  p. 

(*)  Steph.  on  PI.  282,  5th  edit.  Ward  (Dr.),  2  Keb.  284. 
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as  being  a  negative  pregnant,  which  formerly  was  held  to  be  a  fatal 
defect,  but  which,  at  this  day,  would  scarcely  be  held  to  be  a  good 
ground  of  demurrer  (m). 

The  traverse  must  not  be  too  large,  by  being  in  the  conjunctive,  as 
'^not  duly  elected,  and  admitted  and  sworn;"  but  should  be  in  the 
diEgunctive,  '^not  duly  elected,. or  admitted  or  sworn"  (n).  A  similar 
rule  obtains  as  to  traverses  in  personal  actions  (o). 

.     Substance  of  Traverse, — As  to  the  substance  of  a  return  by 

way  of  traverse,  it  is  a  rule  that  every  distinct  and  material  allegation 
contained  in  the  writ  {p\  must,  if  it  be  intended  to  contradict  them 
be  traversed  {q). 

As  such  of  the  material  suggestions  and  allegations  of  the  writ,  which 
are  not  denied  or  traversed  by  the  return,  are,  in  contemplation  of  lawy 
admitted  by  the  defendant  to  be  true  (r) ;  so  the  return  should  be  so 
framed,  that  the  defendant  does  not  estop  himself  from  relying  on  all 
the  merits  of  his  defence.  Thus,  where  a  return  to  a  mandamus  to 
compel  the  affixing  of  a  common  seal,  merely  insisted  on  the  right  to 
withhold  consent,  and  to  refuse  to  seal;  the  Court  held,  that  the 
defendant  could  not  object  that  there  was  no  corporate  resolution  under 
seal,  nor  that  the  writ  inefficiently  stated  the  custody  of  the  seal,  nor  that 
no  presentation  had  been  actually  tendered  for  signature,  nor  that  the 
majority  having  only  voted  orally,  might  retract  their  resolution  (^).  So 
where  the  defendant  has  admitted  a  particular  fact,  for  one  purpose,  he 
cannot,  by  the  same  return,  deny  the  truth  of  such  fact  for  another  (fy 

A  traverse  of  immaterial  matter  is,  however,  bad  (m). 

(m)  R.  V,  Chester  (City),  5  Mod.  11.  R.  ».  Ward,  Fitzg.  195.    R.  v.  Saltash 

R.  V.  Ward  (Dr.),  2  Keb.  284.    R.  v.  (Mayor),  Raym.  432.     S.  C.  Jon.  177. 

Lyme  Regie  (Mayor),  1  Doug.  80,  84.  R.  r.  Williams,  8  B.  &  C.  683.    S.  C.  3 

R.  V.  Maidstone  (Corp.),  1  Keb.  660,  M.  &  R.  405.    R.  v.  London  (Mayor), 

665,  733.    Hereford*8  case,  1  Keb.  716.  3  B.  &  Ad.  276.  R.  v,  Durham  (Mayor), 

S.  C.  1  Sid.  209.    R  r.  York  (Mayor),  Burr.   129.    R.  r.  Kelk,   12  A.  &  E. 

5  T.  R.  75.     See   Steph.  on  P1.419,  559.     S.C.4  P.  &D.  185.    R.  v.  Bran- 

421,  422,5th  edit.  caster  (Churchwdns.),  7  A.  &  £.  459. 

(fi)  R.  r.  Lyme  Regis  (Mayor),   1  S.  C.  2  N.  &  P.  580.  R.  r.  Payn,  6  A. 

Doug.  79,  85;  Steph.  on  PL  281,  5th  &  £.  404.     S.  C.  1  N.  &  P.  524.    See 

edit.;   Com.   Dig.  tit.  ''Man:'  D.  3;  tn/ra,  n.  (r). 

Bac.  Abr.  tit.  "  Manr  (I.),  n.  (r)  Supra,    n.    {q).     R.  v.  Buck- 

(o)  See  Steph.  on  PI.  281,  5th  edit.  ingham  (Corp.),   10  Mod.  74.    R.  v. 

Ip)  Anon.,  2  Bam.  106.    See  form  Thames  (Commissioners),  5  A.  &  £. 

of  traverses,  1  G.  &  D.  343  ;  also  with  804.    R.    v.    Ipswich   (Bailiffs),   Salk. 

an  absqtie  hoc,  2  B.  &  Ad.  200.    See  434, 16.    S.  C.  Ld.Raym.  1233.     S.  C. 

stats.  9  Ann.  c.  20,  s.  2  (E.),  and  1  Wm.  Holt,  443. 

4,  c.  21  (E.),  App.  and  19  Geo.  2,  c.  12  (*)  R.  v,  Kendall,  1 Q.  B.  366.  S.  C.4 

(1.),  and  9  &  10  Vict.  c.  113  (I.),  App.  P.&D.602.  S.C.IOL.  J.,N.S.137,Q.B. 

See  Steph.  on  PI.  278, 5th  edit.  (t)  R.  r.  Bettesworth,  1  Bam.  299. 

(9)  R.  V.  York  (Mayor),  5  T.  R.  70.  (a)  R.  r.  Eastern  Counties  Railway, 
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Whilst  the  Common  law  strictness,  as  to  the  certainty  requisite  to  a 
return  prevailed,  many  cases  were  decided,  in  which  returns  were  held 
to  be  bad,  because  defective  for  that  description  of  uncertainty  termed 
*'  negaiive pregnant^  that  is  "  such  a  form  of  negative  expression,  as  implied 
or  carried  within  it  an  affirmative ;"  thus  a  return  of  nonfuU  debiio  modo 
electuSf  to  a  writ  which  merely  alleged  an  *'  election"  has  been,  for  such 
cause,  held  to  be  bad  (v) ;  and  also  a  return  which  alleged  "nan  fuit 
amotus  per  nos"  {to).  So  a  retarn  of  "nujiqiuimfuUdebitonwdocubmMvSf** 
has  been  held  to  be  a  bad  return ;  the  Court  holding  that  it  should 
have  been  non  fuit  advmtus  generally,  and  the  alleged  ground  of  the 
decision  was,  that  if  the  return  were  false,  the  prosecutor  could  not, 
upon  such  an  allegation,  found  an  action  upon  the  case  for  a  £dse 
return  {x).  A  difference  of  construction  has,  however,  been  held  to 
exist  between  "debiti  amotus^  and  "^^nan  ddnte  ekctus^  or  *^admusiu^ 
in  this,  that  nan  delnte  electus  implies  "  elected,"  and  therefore  must  shew 
how ;  which  is  otherwise  in  the  case  of  debite  amahu  (y).  It  has  also 
been  held  that  a  return  which  alleged  that  a  corporate  body  were  not 
duly  assembled,  to  proceed  to  the  election  of  a  recorder,  was  bad, 
because  it  contained  a  negative  pregnant  {z)\  but  it  has  also  been  held, 
that  a  return  of  '*  elected,"  shall  mean  debUi  modo  electus^  for  nan  prtBsUU 
impedimentum  quod  dejure  non  sartitur  effectum  (a). 

The  defect  that  a  return  is  a  *'  negative  pregnant^  is  at  this  day 
discountenanced  by  the  Courts  (ft). 

In  accordance  with  the  rule  whidh  obtiuns  as  to  traverses  in  a  personal 
action  (c) ;  so  in  mandamus  cases  ''  a  traverse  cannot  be  of  matter  of 
fact,  not  alleged  in  the  writ,"  that  is,  neither  actually  nor  by  legal 
supposition  or  implication.  Yet  a  traverse  will  be  good  if  it  pursue  and 
deny  a  material  suggestion  of  the  writ,  which  though  not  expressly 
alleged,  is  implied  by  law.  Thus  where  the  writ  suggested,  that  A. 
was  chosen  in  Easter  week,  a  return  which  traversed  that  A.  was  so 
elected  has  been  held  good  {d). 

10  A.  k  E.  562.    S.  C.  4  P.  &  D.  48.  («)  Hereford's  case,  1  Sid.  209.   8.C. 

Bat  see  B.  v.  Fenrice,  Str.  1235.    B.  o.  1  Keb.  655,  716,  733 ;  Bac  Abr.  tit. 

Lyme  Begis  (Mayor),  1  Doug.  81  a.  ^'ManT  (I.)    B.  o.  Williams,  8  B.  & 

(o)  iijil^,p.73,309,n.(A),349,  n.  (m).  C.  681.   S.  C.  3  M.  &  B.  405. 

Maiiaton*s  case.  Bay.  365.    Hereford's  (y)  B.  o.  Chester  (Mayor),  Comb. 

case,lSid.209,210;  1  Show. 253.  Lam-  308.    S.C.5Mod.5.    SeeMymi,n.(»). 

bert's  case,  Carth.  170 ;  Com.  Dig.  tit.  («)  B.  v.  York  (Mayor),  5  T.  B.  66. 

" ManT  D.  5 ;  Steph.  on  PI.  421 ;  Bac.  Bac.  Abr.  tit.  ''Man:'  (I.) 

Abr.  tit.  «*  Manr  (I.)    SeepMf,  p.  353,  (a)  Manaton's  case,  Baym.  365. 

(lo)  Com.    Dig.  tit.  ''Man:'  D.  5.  \b)  Ante,  p.  348,  349,  n.  (m).    See 

But  see  Lucas  o.  Colchester  (Mayor),  Steph.  on  PI.  421,  5th  edit. 

P.  19,  3,  cited  In  Hereford's  case,  1  Sid.  (c)  Steph.  on  PI,  223,  5th  edit. 

210.  S.C.lKeb.655.  Seeaiife,p.l94(2;).  (rf)  B.  r.  Penrice,  Stra,  1235.    B.  r. 


WRIT   OF   MANDAMUS.  351 

The  cases  on  the  subject  of  mandamus  also  shew  that  the  pleading 
rule,  namely,  that  '^  matters  of  law,  resulting  from  a  statement  of  facts, 
cannot  be  traversed,^  has  application  to  returns  by  way  of  traverse. 
Thus  the  conclusion,  *'  by  reason  of  which  premises,  W.  &c.,  was  duly 
elected,  &&,"  is  matter  of  law  for  the  decision  of  the  Court  upon  the. 
facts,  some  one  of  which  should  have  been  traversed ;  e.  g.y  that  he  had 
fifty  votes,  &c.;  for  it  is  one  of  the  first  principles  of  pleading  (c), 
that  facts  alone  should  be  stated  which  must  be  done  for  the  piurpose 
of  informing  the  Court,  whose  duty  it  is  to  declare  the  law  arising  upon 
those  facts,  and  to  apprise  the  opposite  party  of  what  is  meant  to  be 
proved,  in  order  to  give  him  an  opportunity  of  answering  or  traversing 

it(/). 

If  on  the  one  hand  a  return  by  way  of  traverse  be  legally  defective, 
it  may  be  quashed,  either  on  motion,  or  upon  demurrer  {g) ;  but  the 
defendant  may,  if  he  can,  on  the  argument,  impeach  the  validity  of  the 
writ  (A).  If,  on  the  other  hand,  it  be  legally  sufficient,  issue  may  be 
joined  thereon  (t),  in  either  of  which  cases  the  matter  proceeds  as  in 
the  cases  of  ordinary  actions. 

\     2nd.  Special  Returns,  or  those  in  Confession  and  Avoidance, — 

Having  treated  of  a  return  by  way  of  traverse,  we  now  proceed  to  the 
consideration  of  one  in  confession  and  avoidancCf  which  we  propose  to 
treat  in  the  following  order,  m.,  first,  as  to  its  form,  and  secondly,  as  to 
its  substance. 

.    Form. — As  before  stated  (j),  when  the  defendant  seeks  either 


St.  John*8  CoU.,  Skin.  359.    Lambert*B  Burr.  731,  732.    R.  v,  Hughes,  4  B.  & 

case.  Garth.  170.    R.  v.  Patrick,  2  Keb.  C.  379.    R.  v.  Bristol  Dock,  2  Q.  B.  64. 

164 ;  18  Hen.  8,  5,  34  Hen.  6,  49.    R.  S.  C.  1  G.  &  D.  286.    S.  C.  2  Rail.  Gas. 

V.  Hill,  I  Show.  253.    R.  p.  Williams,  8  599.    Bac.  Abr.  tit.  "  Man^  (I.) 

B.  &  G.  683,  n.  (a).    R.  v.  Round,  4  A.  (g)  Ante,  p.  7.    R.  v.  Eastern  Goun- 

6  £.  142.  S.  C.5N.&  M.  427.  R.  v,  ties  Railway,  10  A.  &  £.  562.  S.  G.  4  P. 
Ljnne  (Mayor),  Andr.  105.  R.  v.  Lyme  &  D.  48.  R.  v.  Lyme  Regis  (Mayor),  1 
Regis  (Mayor),  1  Doug.  81  a.  Wright  v.  Doug.  85.  R.  v^  Brancaster  (Ghurch- 
Fawcett^  Burr.2044,per  Aston,  J.  Anon,  wardens),  7  A.  &  £.  458.  S.  G.  2  N.  & 
Ray.  431.  Gom.  Dig.  tit.  ''itfan.**  D.3,  P.  580,  supra.  R.  o.  Kenddl,  1  A.  &  . 
D.  4.  R.  V.  Maiden  (Bailiffs),  2  Salk.  £.,  N.  S.  366.  S.  G.  4  P.  &  D.  603. 
431.  S.  G.  Ld.  Raym.  481.  R.  v.  S.  G.  10  L.  J.,  N.  8.  137,  Q.  B. 
Abingdon  (Mayor),  2  Salk.  432.  S.  G.  (A)  Glarke  v.  Leicestershire  Ganal, 
Ld.  Raym.  559.  Braithwute*s  case,  1  6  Q.  B.  898.  See /xwf,  tits. «'  Quashing 
Vent.  19.  R.  v.  New  Windsor  (Mayor),  Return,"  "  Demurrer,''  and  ante,  p.  338. 

7  Q,  B.  917.    S.  G.  14  L.  J.,  N.  S.  319,  (0  Ante,   p.    7.     R.    v.    Brancaster 
Q.B.    See  Steph.  on  PI.  225,  5th  edit.  (Ghurchwardens),  7  A.  &  E.  458.   S.  G. 

(e)  Steph.  on  PI.  p.  220,  5th  edit.  2  N.  &  P.  580.    See  post,  tits.  «  RepU- 

(/)  R,  V.  York  (Mayor),  5  T.  R.  70.  cation;'  « Issuer 

R.  V.  Lyme  Regis  (Mayor),  1   Doug.  (/)  Ante,  p.  194,  195,  n.  («),  340,  n. 

159,159,n.(F.)  R.i7.  Liverpool  (Mayor),  (a),  and  ^^Form  of  Traverse,''  p.  348. 
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to  excuse  or  justify  the  non-execution  of  the  writ,  he  must,  by  his 
return,  in  direct  terms  state  the  grounds  of  his  excuse  or  justification, 
and  must,  under  pain  of  an  attachment,  make  the  best  return  his  case 
admits  of  (A). 

In  framing  the  return,  it  is  incumbent  on  the  defendant  to  set  out 
the  whole  legal  facts  of  his  case  in  extenso,  in  order  not  only  that  the 
Court,  whose  duty  it  is  to  declare  the  law  arising  upon  those  fiicts,  may 
have  the  means  both  of  judging  of  the  legaUty  of  such  excuse,  &c.  (/), 
and  also  the  means  of  ascertaining  whether  the  command  of  the  writ 
have  been  complied  with(m),  but  also  in  order  to  apprize  the  prosecutor 
of  the  grounds  of  the  defendant's  defence,  in  order  to  afford  him  an 
opportunity  of  answering  or  traversing  them  by  his  plea ;  therefore  the 
return  will  not  be  sufficient  if  made  in  general  terms  (n).  A  special 
return  must  not  only  be  good  in  substance,  but  must  be  expressed  in  apt 
words  (o);  or,  in  other  words,  the  language  and  the  rules  of  pleading  in 
personal  actions  should  be  adopted  (/>). 

The  return  must  not  be  evasive  nor  contemptuous  (q\  nor  frivolous  (r), 
nor  nonsensical  {s),  or  the  Court  will  quash  it  either  on  motion  or 
demurrer,  and  grant  a  peremptory  mandamus.  Thus,  in  an  extreme 
case,  where  certain  justices  made  a  shuffling  return  that  a  rate  was  not 
made  secundum  actum  Parliamenti,  the  Court  granted  an  attachment  (/). 
So  where  to  a  mandamus  to  elect  a  mayor,  to  be  chosen  out  of  the 
aldermen,  the  return  was  that  "  there  were  no  aldermen,"  the  Court 
held  the  return  to  be  frivolous,  and  granted  an  attachment  against  the 
defendant  (t^). 

(A)  See  ontB^  p.  6,  n.  (o),  194,  195,  word  ^*  duly,**  in  a  return,  is  held  to  be 

n.  (0),  (/).    R.  V,  Long,  1   Bam.  82.  a  sufficient  allegation,  as  in  an  ordinary 

R.  V.  Raines,  3  Salk.  232,  and  see  ante^  pleading.    See  aupra,  n.  (o). 

319,  n.  (Q,  as  to  estoppel.                ^  {q)  R.  v,  Payn,  6  A.  &  £.  405.    S.  C. 

(0  Ante,  p.  195,  n.  (e).    R.  v.  Staf-  1  N.  &  P.  524.    S.  C.  W.  W.  k  D.  99. 

fordsh.  (J.),  6  A.  &  E.  84.    S.  C.  1  N.  (r)  R.  ».  Robinson,  8  Mod.  336.    R. 

&  P.  277.     See  infra,  tit.  '^Demurrerr  v,  Payn,  6  A.  &  E.  406.    S.  C.  1  N.  & 

(m)  R.   V.  Ouze    Bank  (Commrs.),  P.  524.    See  post,  tit.  *' Attachment* 

3  A.  &  E.  548.    See  supra,  n.  (/).  («)  R.  o.  Ouze  Bank  Commrs.,  3  A. 

(n)  See  ante,  p.  348,  n.  (/).    R.  r.  &  E.  544,  an^  see  10  A.  &  £.  556. 

Ouze  Bank  Commrs.,  3  A.  &  E.  544.  (0  Cited  in  R.  o.  Long,  1  Bam.  82. 

R.  V,  Bristol  Dock,  1  G.  &  D.  289.  S.  C.  If  tbe  prosecutor  intend  to  treat  the 

2  Q.  B.  64.    S.  C.  2  Rail.  Cas.  599.  return  as  a  contempt,  upon  matter  sbewn 

(o)  London  (City)  v,  Estwick,  Sty.  in  the  affidavits,  he  should  proceed  by 

32.    See  ante,  p.  309,  n.  (d),  (e),  way  of  motion  for  an  attachment.   R.  v. 

It  has  been  decided  that  a  return  Round,  4  A:  &E.  139.    SC.  5N.  &M. 

which    stated    the  "  year''  in    Roman  427.    R.  v.  Payn,  6  A.  &  E.  404.    S.  C. 

figures  was  not  for  that  cause  invalid.  1  N.  &  P.  524. 

Butler  (Dr.)  v.  Cobbett,  11  Mod.  225.  (u)  R.  v.  Robinson,  8  Mod.  536.    R. 

0?)  Ante,  p.  8,  n.  (y).  R.  v.  Shrews-  v.  Payn,  6  A.  &  E.  406.     S.  C.  1  N.  & 

bury  (Mayor),  7  Mod.  203,  where  the  P.  524.     See  supra,  n.  (r). 
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The  return  must  be  neither  inveigling  nor  hypothetical,  for  if  it  have 
either  of  such  defects,  the  Court  will  quash  it  (v). 

The  averments  of  the  return  must  be  certain  (w).  The  certainty 
required  by  the  common  law  (x)  is  by  some  of  the  cases  stated  to  have 
been  certainty  to  every  intenty  and  therefore  a  greater  certainty  than  is 
requisite  to  a  plea  (y).  Other  cases  have  decided  that  the  certainty  or 
strictness  which  prevailed  at  common  law  was  the  same  as  that  which 
governed  estoppels,  indictments,  or  returns  to  writs  of  habeas  corpus  (z) ; 
and  as  to  them,  it  is  laid  down  that  nothing  is  to  be  taken  or  construed 
by^intendment  or  inference,  so  that  all  material  facts  should  be  positively 
anddistinctly  alleged  (a).  Thus  it  hasbeenheldnot  to  have  been  sufficient 
to  return  such  matter  as  might  be  falsified  in  an  action  for  a  false  return, 
but  that  it  was  necessary  so  to  aver  legal  facts  that  the  Court  might 
be  able  to  judge  of  them,  and  determine  whether  they  formed  an  excuse 
or  justification  sufficient  in  law  or  not  (&),  which  strictness  was  required, 
because  the  prosecutor  at  common  law  (previously  to  stat  9  Ann.  c  20, 
(E),  or  Stat  19  Geo.  2,  c.  12  (I.)),  could  neither  traverse,  interplead  (c). 


(o)  R.  V.  Old  Hall  Manor,  10  A.  &  E. 
253,  254.  S.  C.  2  P.  &  D.  518.  S.  C.  W. 
W.  &  D.  650.  R.  V,  Norwich  (Mayor), 
Ld.  Raym.  1244.    S.  C.  2  Salk.  436,  17. 

(to)  R;  v.  London  Dock,  5  A.  &  E. 
163.  S.  C.  6N.&M.  390.  The  Court 
will,  in  most  cases,  allow  an  amend- 
ment.   See  post,  p.  368,  369. 

(or)  R.  V.  Lyme  Regis  (Mayor),  1 
Doug.  154.  Bagg*s  case,  11  Rep.  93  b. 
R.  r.  Clapham,  1  Vent.  111.  R.  r. 
Abingdon  (Mayor),  2  Salk.  432.  S.  C. 
Ld.  Raym.  559.  S.  C.  Holt,  436,  438, 
441.  S.  C.  Fitzg.  194.  R.  v,  Stirling, 
Say.  174.    Bac.  Abr.  tit  "  Manr  (I.) 

(y)  Bull.  N.  P.  201.  R.  v.  Exeter 
(Mayor)i  1  Show.  365.     S.  C.  4  Mod. 

36,  37,  and  cases  there  cited.  R.  r. 
Lyme  Regis  (Mayor),  1  Doug.  153. 
R.  V.  Richardson,  Burr.  517.  R.  v. 
Cambridge  (U.),  Stra.  559.  Waggoner's 
case,  8  Rep.  122.  R.  r.  Doncaster 
(Mayor),  Ld.  Raym,  1564.    S.  C.  Say. 

37.  R.  V.  Liverpool  (Mayor),  Burr. 
723.  R.  17.  St.  Andrew  (Parish),  10  A. 
ft  E.  738.  R.  V.  Abingdon  (Mayor),  2 
Salk.  432.    S.  C.  Ld.  Raym.  559. 

(z)  R.  V.  Lyme  Regis  (Mayor),  1 
Doug  83,  84,  153,  per  Buller,  J.,  158. 


R,  ».  Hutchinson,  8  Mod.  101,  n.  (d). 
S.  C.  Fort.  204.  R.  r.  York  (Mayor), 
5  T.  R.  69.  R.  V.  Bristol  Dock,  6  B. 
&C.  186.     S.  C.  9  D.  &  R.  309. 

(a)  R.  V.  Cambridge  (Mayor),  2  T. 
R.  458.    Patrick's  case,  Raym.  103. 

(b)  Ante,  p.  352,  n.  (/).  Bac.  Abr. 
tit.  "  Many  (L),  cited  in  R.  v.  Kendall, 
4  P.  &  D.  615.  S.  C.  1  Q-  B.  366,  and 
cases  there  cited.  R.  v.  Gloucester 
(Mayor),  3  Bulst.  189.  S.  C.  1  Roll. 
409.  S.  C.  2  Show.  504.  R.  ».  Exeter 
(Mayor),  Comb.  197.  R.  v,  Stirling, 
Say.  174,  per  Ryder,  C.  J.  R.  v.  Dr. 
Harris,  1,  W.  Blac.  430.  S.  C.  Burr. 
1420. 

(c)  Ante,  p.  7.  R.  v.  Abingdon 
(Mayor),  2  Salk.  432.  S.  C.  12  Mod. 
401.  S.  C.  Carth.  499.  S.  C.  L^.  Raym. 
559.  S.  C.  Holt,  436,  438,  441.  Com. 
Dig.  tit.  "  Manr  D.  5.  R.  v,  Litchfield 
(Ep.),  7  Mod.  217.  S.  C.  1  Kel.  287. 
S.  C.  2  Barn.  365,  429.  R.  v.  Coopers' 
Company,  7  T.  R.  546.  R.  r.  Lyme 
Regis  (Mayor),  1  Doug.  83,  84,  155. 
Protector  v.  Kingston  -  upon  -  Thames, 
Sty.  481.  But  see  Exeter  (Ep.)  v.  Hele, 
Show.  P.  C.  88,  96.  R.  r.  St.  Andrews, 
10  A.  ft  E.  736.    R.  ©.  Glide,  12  Mod. 
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nor  reply  as  to  a  plea  in  a  personal  action  (d),  and  it  was  at  least 
doubtful  whether  a  writ  of  error  lay  (e);  so  that  the  return  was  then 
conclusive  (/),  except  that  the  prosecutor  might,  if  it  were  fiJae  in  fiw^t, 
avail  himself  of  the  collateral  proceedings  by  way  of  action  on  the  case, 
or  information  for  a  false  return  {g). 

Notwithstanding  this  rigor  of  the  common  law  as  to  "  oertwnty,"  the 
consequent  difficulty  of  framing  returns,  and  the  hardship  upon  defend- 
ants, yet  as  the  passing  of  the  stat  9  Ann.  c  20,  was  intended  for  the 
benefit  of  persons  suing  out  writs  of  mandamus,  in  certain  cases  the 
Court  soon  and  constantly  decided  that  such  statute  did  not  take  away 
the  strictness  which  the  common  law  required  as  to  returns  (A),  or,  in 
other  words,  that  the  same  strictness  in  returns  was  equally  necessarj 
after  as  before  that  statute  (t).  In  process  of  time,  however,  the  Court 
of  B.  R.,  in  their  decisions,  somewhat  departed  from  the  strictness  of 
the  common  law,  and  by  a  current  of  authority  gradually  established 
the  more  liberal  rule,  wx?.,  that  the  certainty  necessary  to  a  return  is 
"  certainty  to  a  certain  intent  in  general,^  which  means  that  which  upon 
a  fair  and  reasonable  construction  may  be  called  certMO,  without 
recurring  to  possible  facts  which  do  not  appear.  Thus,  if  the  return 
be  certain  upon  the  face  of  it,  that  is  -sufficient,  as  the  Court  cannot 
presume  facts  inconsistent  with  it  for  the  purpose  of  making  it  bad ;  for 
it  has  been  judicially  observed,  that  if  such  presumptions  were  to  be 
allowed,  certainty  in  every  particular  would  be  necessary,  and  no  man 
could  draw  a  valid  and  sufficient  return  (j). 

The  following  is  a  statement  of  some  of  the  decisions  as  to  "  certain^ 
in  a  return^  wldch  are  here  inserted,  in  order  that  the  reader  may 
ascertain  firom  the  cases  the  nature  of  the  certainty  required.     Thus,  a 

29.    R.  V.  Rippon  (Town),  2  Keb.  15.  Doug.  154.    S.  C.  Andr.  105.    R,  v. 

Bac.  Abr.  tit  "ifan."  (K.)    See  stats.  Liverpool  (Mayor),  Burr.  73S. 

App.    See  post,  tit.  "P&«."  (t)  R.  v.  York  (Mayor),  5  T.  R.  69, 

(d)  7  T.  R.  546,  supra,  n.  (c).  Ma-  supra.  R.  v.  Pomfret,  10  Mod.  108. 
naton'fl  case,  Raym.  365.  R.  v.  Slatford,  R.  v.  Lyme  Regis  (Mayor),  1  Doug. 
5  Mod.  317.  S.  C.  2  Salk.  428.  S.  C.  157,  per  Ld.  Mansfield.  C.  J.  R.  v. 
Ck)mb.  419.    S.  C.  Holt,  438.  Shrewsbury  (Mayor),  2  Bam.  394.    B. 

(e)  Ante,  p.  7.  R.  ».  HuU,  11  Mod.  v.  Liverpool  (Mayor),  Burr.  733,  per 
390.  S,  C.  Ld.  Raym.  1447.  Bagg's  case,  Denison,  J.  R.  ©.  Doncaster  (Mayor), 
1 1  Rep.  93  b.     See  post,  tit.  "  Error"  Burr.  741.  R. r. Weymouth  (Borough), 

(/)  R.  V,  Clapham,  1  Vent  111.  S.  C.  7  Q.  B.  46. 
1  Lev.  306.    S.  C.  2  Keb.  742.    Ck)m.         (j)  R.  v.  Lyme  R^  (Mayor),  1 

Dig.  tit.  '*Many  D.  5.  Doug.  159,  per  Buller,  J.    R.  ©.  Mon- 

(jg)  Ante,  p.  6,  n.  (r),  and  see  post,  mouth  (Mayor),  4  B.  &  A.  497.    R.  v. 

tit.  ^'Action  and  Information  for  false  Carmarthen  (Mayor),  1  M.  &  S.  697. 

return:'  Bac.  Abr.  tit.  "  Jfon,"  (I.),  n.     Sec 

(A)  R.  17.  Lyme  Regis  (Mayor),  1  infra,  ^  InvaHdataig  RetiaiL'* 
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return  of  **  nonfidt  tempore  recepUonis  brevis  deputahu  constiiutus^  has 
been  held  to  be  nought,  for  though  the  prosecutor  may  have  been  made 
deputy,  and  before  the  receipt  of  the  writ  improperly  ousted,  yet  the 
return  would  be  literally  true  (A).  So  a  return  by  a  mayor,  which 
stated  *^  that  he  called  to  him  thirty  of  the  council  in  domo  conciUi 
astenAlaiif  and  removed  the  prosecutor,"  has  been  held  insufficient, 
because  it  did  not  appear  that  such  removal  was  *^apud  commtine 
eonciUunC*  (Q.  So  a  return  which  alleged  **  quod  procuravertmt  eum 
eurnmoneri"  has  been  held  insufficient,  for  such  to  allegation  is  not  direct 
as  to  the  summoning  (m).  So  where  a  return  stated  *^  that  the  pro- 
secutor was  heard  de  aim  crhmmius  ei  objecHe^  without  saying  what, 
before  whom,  or  in  what  place,  has  been  held  to  be  bad  (n).  So  an 
dilution  that  the  prosecutor  was  audiius  in  communi  conciUo^  without 
saying  by  whom,  &c.  is  also  bad  {o).  So  to  a  writ  which  commanded  the 
defendant  to  take  upon  himself  the  office  of  common  councilman  of  a 
borough,  a  return  that  ^  by  a  bye-law  persons  refusing  to  fill  that  office 
are  subject  to  a  certain  fine,  and  that  the  defendant  had  paid  the  fine," 
has  been  held  to  be  insufficient,  as  it  did  not  state  that  the  fine  was  to  be  in 
lieu  of  service  (o).  So  an  averment  that  ^*  the  prosecutor  did  not  account 
for  money  to  the  corporation,"  without  saying  that  he  was  requested 
and  refused  {p)  is  insufficient;  for  when  a  request  is  necessary  to  a 
defence,  it  should  be  alleged  in  the  return  (g).  The  Court  of  B.  R.  has 
also  decided  that  a  return  was  insufficient  which  merely  stated  '*  that 
the  prosecutor  did  not  take  the  oath  required  by  staL  13  Car.  2,  before 
the  mayor,"  without  alleging  **  or  before  justices  of  the  peace,"  who  by 
the  same  statute  have  also  authority  to  administer  it  (r).  So  where  by 
a  return,  a  custom  to  remove  firom  an  office,  ad  Ubiium,  was  alleged  by 
way  of  recital,  and  not  positively  that  there  was  such  a  custom,  such  return 
was  held  to  be  bad  («)•     So  a  return  of  **  non  sSn  constat,^  that  there  is  any 

(A)  B.  V.  Claphun,  lYent.  111.  S.C.      o.  Glide,  12  Mod.  29.    Com.  Dig.  Ut 

1  Lev.  306.    S.  C.  2  Eeb.  742.    S.  C.      ''ManT  D.  5. 

Fitzg.  194.    Com.  Dig.  tit.  ''Manr  D.  (p)  R.©.  Bower,  1  B.  &  C.  685.  S.  C. 

5.    Bac.  Abr.  tit.  ''Man.''  (I).  2  D.  &  B.  842.    Bac.  Abr.  tit  "ilfan.** 

(I)  Mayor  of   Gloucester's   case,    3  (I.) 

Bolst.  189.    S.  C.  1  Roll.  409.    R.  v.  {p)  R.  v.  Wilton  (Major),  5  Mod. 

Wilton  (Major),  6  Mod.  258.    R.  v.  259.     See  ''Demand  and  Refiualy''  p. 

Glide,  12  Mod.  29.    R.  v,  Liverpool  282—287.  Com.  Dig.  tit.  "  Afon."  D.  5. 

(Mayor),  Burr.  732.    R.  v.  Taylor,  2  (q)  R.  ».  Wilton  (Mayor),  5  Mod. 

Salk.  451.  259.    S.  C.  2  Salk.  428. 

(m)  See  ante,  p.  203,  n.  (w).    Braith-  (r)  R.  v.  Slatford,  5  Mod.  318.    S.C. 

waite*8  case,  1  Vent  19.    Com.  Dig.  2  Salk.  429.    S.  C.  Burr.  1452.    S.  C. 

tit  "ManT  D.  5.  Holt,  438.   Com.  Dig.  tit  «  ManT  D.  5. 

(n)  See  ante,  p.  203,  n.  (a).    R.  v.  (s)  R.  v.  Coventry  (Mayor),  Salk. 

Wilton  (Mayor),  5  Mod.  258.    S.  C.  430.    S.  C.  Ld.  Raym.  391.    S.C.Holt, 

2  Salk.  428.    S.  C.  Ld.  Raym.  225.   R.  438.    Com.  Dig.  tit '<  it/an.**  D.  5. 

A  a2 
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such  custom,  has  been  held  to  be  bad,  because  it  was  neither  positive 
nor  certain  (t).  So  a  return  of  "  nofi  constat  nobis  that  he  was  even 
elected,"  has  been  also  held  to  be  bad  for  the  same  reason  (u).  But  a 
return  modo  et  forma  sequenti  is  well  enough  (t?). 

The  Court  of  6.  R.  has  also  held  a  return  to  a  mandamus  to  restore 
common  councilmen  to  their  office, "  that  they  were  chosen  yearly,  and 
that  before  the  coming  of  the  writ  they  were  chosen  and  continued  for 
a  year,  and  at  the  end  of  the  year  were  duly  amoved  from  their  offices 
by  the  election  of  others,  to  be  bad  for  its  uncertainty,  for  it  ought  to 
have  shewn  the  time  they  were  elected  or  removed,  so  that  it  might 
have  appeared  they  were  not  removed  before  the  year  expuned  (to).  So 
to  a  mandamus  to  restore  to  the  office  of  capital  burgess  a  return  which 
stated  the  ground  of  the  disfranchisement  to  have  been  non-attendance 
of  the  prosecutor  at  a  meeting,  to  which  he  was  summoned,  for  the 
election  of  a  capital  bui^gess,  and  an  averment  that  the  right  of  such 
election  was  in  the  capital  burgesses,  being  the  common  council,  has  been 
held  not  to  assert  with  sufficient  certainty  that  the  prosecutor  should 
have  concurred  in  the  election,  and  ought  to  have  obeyed  the 
summons,  because  consistently  with  such  an  averment  he  might  not 
have  had  that  right,  as  it  did  not  appear  by  the  return  that  all  the 
capital  burgesses  were  members  of  the  common  council  (x).  So  a 
return  which  stated  that  a  certain  meeting  *^  was  not  duly  assembled,'* 
without  shewing  in  what  particular  the  assembly  was  not  a  due  one,  it 
being  by  the  return  admitted  that  it  was  duly  assembled  for  some  other 
purpose,  has  been  held  to  be  too  vague  and  uncertain  (y).  So  a  return 
which  admitted  the  prosecutor^s  qualification  thus,  "  that  there  were 
five  Court  days,  at  which  persons  should  have  been  admitted,  that  the 
prosecutor  had  notice  and  did  not  appear,  and  therefore  could  not  be 
admitted,"  has  been  held  to  be  bad,  because  it  did  not  set  forth  that  he 
could  not  have  been  admitted  at  any  other  than  on  those  five  days  (z)u 

As  every  allegation  of  a  return  must  be  direct,  and  be  stated  in  the 
most  unqualified  manner,  it  follows,  that  in  accordance  with  the  niles 
of  pleading,  although  they  do  not  in  terms  apply  to  the  pleadings  of 

(0  Anon.,  1  Vent.  267.    Andrews  ».  S.  C.  Holt,  438.    WWte's  case,  6  Mod. 

Lakin,  Noj,  139.  Com.  Dig.  tit.  ''ManT  18 ;  Com.  Dig.  tit.  ''Afanr  D.  5. 

D.  5.  (x)  R.  V.  Lyme  Regis   (Mayor),  I 

(tt)  Recorder  of  Barnstable's  case,  P.  Doug.  177.  Com.  Dig.  tit.  "Jl/an."  D.S. 

18  Car.  2,  Raym.  153,  cited  in  Mana-  And  see  R.  v.  Monmouth  (Mayor),  4  B. 

ton's  case,  Raym.  365.    Bac.  Abr.  tit.  &  A.  496 ;  Bac.  Abr.  tit.  "  Man.**  (L) 

"  Many  (I.)  (y)  R.  I,.  York  (Mayor),  5  T.  R.  69, 

(r)  PuUen  v.  Palmer,  Ld.  Raym.  496.  74.     See  ante,  p.  355. 

(w)  R.  ».  Chester  (City),  5  Mod.  10.  (r)  R.  v.  Whiskin,  Andr.   1;  Com. 

S.  C.  Comb.  307.     S.  C.  3  Salk.  230.  Dig.  tit  '*3fanr  D.  4. 
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mandamus,  that  a  return  which  denies  the  matters  of  the  writ  with  a 
protestandoy  is  ilL  There  is  no  instance  in  which  a  protestando  can  be 
adopted  in  a  return  (a). 

The  business  of  pleading  being  to  set  forth  facts,  and  not  to  draw 
inferences  of  law  (i),  it  follows,  that  the  facts,  the  subject-matter  of  a 
return,  must  not  be  stated  either  inferentially  or  argumefitatively^  but 
with  certainty  and  plainness  (c).  The  defect  of  argumentativeness  is 
held  to  be  &tal  to  a  return  to  a  writ  of  mandamus,  because,  by  its  un- 
certainty, it  bars  the  prosecutor  of  his  action  for  a  false  return.  Thus, 
a  return  that  ''no  Sacrament  was  taken  before  election,  per  quod  ekctio 
vacua  et  rum  sunt  capitales  burgensez^  has  been  held  to  be  bad,  as  being 
mere  inference  from  the  premises  (rf).  So,  a  return  which  stated,  "that 
upon  an  election,  B.  had  eighteen  voices,  and  the  prosecutor  but  seven- 
teen, and  that  B.  had  been  sworn  in,"  has  been  held  to  be  defective  for 
argumentativeness,  and  that  it  should  have  expressly  alleged  that ''  the 
prosecutor  was  not  chosen"  (e).  So,  a  return  which  stated  that 
"another  was  elected  mayor  before  the  writ  delivered,  and  adhuc  est 
majorj^  without  saying  "  dehito  modo  electus^  (/),  and  also,  a  return, 
**quod  servwit  ut  journeyman  potius  quam  servusy^  have  been  held  to  be 
argumentative  and  bad  (y). 

If  by  reason  of  the  uncertainty  of  a  return,  the  prosecutor  cannot 


(a)  R.  v.  Bristol  Dock,  9  D.  &  R. 
309.  S.  C.  6  B.  &  C.  181.  R.  r.  Luton 
Roads,  1  G.  &  D.  250.  S.  C.  1  Q.  B. 
860.    See  Reg.  G.,  H.,  4  Wm.  4,  r.  12. 

(V)  Ante,  p.  309,  n.  (A),  R.  ».  Lyme 
Regis  (Mayor),  1  Doug.  155.  See 
Steph.  on  PI.  207,  403,  422,  5th  edit. 

(c)  R.  V.  Lyme  Regis,  (Mayor),  1 
Doug.  179;  Stra  115.  R.  v.  Hereford 
(Mayor),  6  Mod.  309.  R.  ».  Stevens, 
cited  in  1  Doug.  179.  R.  ».  Richardson, 
Burr.  517.  R.  v.  London  (Mayor),  4 
Doug.  360, 382.  R.  v.  Abingdon  (Mayor), 
Ld.  Raym.  559.  S.  C.  2  Salk.  432.  R. 
t?.  Kendall,  4  P.  &  D.  616.  S.  C.  1  Q. 
B.  366.    R.  17.  Chapman,  6  Mod.  152. 

(d)  R.  o.  Abingdon  (Mayor),  Ld. 
Raym.  559.  S.  C.  2  Salk.  432.  Ck)m. 
Dig.  tit.  "ilfan."D.  5. 

(«)  R.  r.  Hereford,  6  Mod.  309.  S.  C. 
2  Salk.  701.  S.  C.  1  Sid.  209.  S.  C.  1 
Keb.  660,  716.  R.  r.  Thame  (Guard- 
ians), Stra.  1 15.    Jone8*s  case,  2  Jon. 


177,  178.  R.  V.  Raines,  3  Salk.  232, 
11.  R.  ».  Lyme  Regis  (Mayor),  1 
Doug.  181 ;  Ld.  Raym.  225,  559.  R. 
p.  Doncaster,  Burr.  738.  R.  v.  York 
(Mayor),  5  T.  R.  66,  73,  74.  R.  v.  Bl- 
chester  (Bailiffs),  4  D.  &  R.  330.  S.  C. 
2  D.  &  R.  724.  S.  C.  2  B.  &  C.  764. 
Com.  Dig.  tit.  "  itfim,"  D.  5.  See  R.  v. 
Kendall,  1  Q.  B.  366.  S.  C.  4  P.  &  D.  603. 

(/)  Manaton*s  case,  Ray.  365.  Com. 
Dig.  tit.  ''Mcmr  D.  3. 

(jg)  Townsend*s  case,  Raym.  92; 
Com.  Dig.  tit.  ''Mcair  D.  5.  In  R. 
V.  Kendall,  4  P.  &  D.  603.  S.  C.  1 
Q.  B.  366.  S.  C.  10  L.  J.,  N.  S.  137, 
Q.  B.,  the  Court  said  it  was  not  prepared 
to  hold  that  a  return  is. necessarily  bad 
for  the  defect  of  argumentativeness,  if 
the  facts  are  fully  set  forth  in  order  to 
convince  the  Court  in  point  of  law  that 
the  right  as  claimed  does  not  exist. 
And  see  R.  v.  London  (Mayor),  16 
L.  J.,  N.  S.  185,  Q.  B. 
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plead  to  it,  the  Court  will,  either  on  motion  or  demurrer,  quash  it  for 
such  defect  (A),  and  award  a  peremptory  writ  of  mandamus  (i). 

The  rule  of  pleading,  that  *^  matter  of  law  need  not  be  averredV  (j), 
governs  likewise  a  return  to  a  writ  of  mandamus;  for  it  has  been 
decided,  that  if  to  a  given  statement  of  firsts,  there  be  amiezed  a  legal 
presumption,  the  facts,  and  not  the  presumption,  should  be  stated. 
Thus  it  has  been  held  to  be  unnecessary  to  aver  in  a  return  to  a  man- 
damus to  restore,  &c.,  that  a  power  of  amotion  is  vested  in  the  corporate 
body  at  large ;  because  such  a  power  is  incidental  to  them,  unless  given 
by  charter,  bye-law,  &c.,  to  a  select  part  thereof  (A). 

It  has  been  held,  that  in  a  return  to  a  mandamus,  the  averment  of 
profert  is  never  made,  because  as  such  return  was  at  the  time  of  the 
decision  conclusive  upon  the  prosecutor,  he  could  neither  have  oyer, 
nor  plead  a  plea  (Z). 

].    Substance. — A  special  return  must  be  good  in  substance  (m),  I 

otherwise  it  may  be  successfully  objected  to  and  quashed,  either  on  j 

motion  or  demurrer  (n);  and  a  peremptory  vmt  awarded.  | 

Every  good  legal  cause  why  the  prosecutor  is  not  entitled  to  the  i 

writ,  whether  it  arise  from  his  personal  incapacity  to  sue  it  out  and 
prosecute  it,  as  on  account  of  outlawry,  &c.  (o),  or  by  reason  of  the 
absence  of  a  legal  right  to  that  which  he  seeks,  will  alike  form  a  good 
and  valid  return  thereto  {po).  I 

The  return  will  be  bad,  if  it  shew  the  legal  liability  of  the  defendant, 
or  do  not  suflSciently  answer  the  mandatory  clause  of  the  writ  {p).  Thus, 
to  a  mandamus,  the  effect  of  which  is  to  ascertain  whether  a  discretion 
may  or  not  have  been  honestly  exercised,  it  is  not  su£5cient  to  return, 
that  ''what  has  been  deemed  necessary,  has  been  done;"  for  it  should 

(A)  See  ante^  p.  353,  n.  (tr).    R.  v.         (n)  R.  r.  Liverpool  (Mayor),  Burr. 

West  Riding  (J.),  3    M.  &   S.  494.  723,  approved  in  2  T.  R.  181.    R.  r. 

Bagg's  case,  11  Rep.  99  b.    R.  v.  Ster-  Tappenden,  3  East,  188;  8  T.  R.  353. 

ling,  Say.  174.    See  post,  tit.  ""InvaU-  R.  v.  Prin,  1  Keb.  594,  595,  686.    See 

dating  return.*'  post,  «*  Invalidating  BetumT 

(t)  Townsend's  case,  Raym.  93.    See         (o)  Ante^  p.  288,  n.  (A).  R.  17.  Bristol 

tit.  ''Peremptory  Writ:'  (Mayor),  1  Show.  288.   S.  C.  Aom.  R. r. 

0')  See  Steph.  on  PL  467,  468,  5th  Rowe,  Garth.  199.    S.  C.  Comb.  145. 

edit.    See  antey  p.  351.  Com.  Dig.  tit  "  Manr  (B.) 

(A)  AfUe,  p.  199,  n.  (»).    R.  v.  Lyme  (po)  Ante,  p.  27,  28,  293,  294. 

Regis  (Mayor),  1  Doug.  149,  158.    R.         (/>)  See  anJte,  p.  194, 195,  n.  (c),  (/). 

r.  Liverpool  (Mayor),  Burr.  731.  R.  v,  Bristol  Dock,  2  Q.  B.  64.    S.  C.  1 

(0  Anon.,  12  Mod.  232.    Jenning's  G.  &  D.286.  S.  C.  2  Rail.  Cas.  599.  B. 

case,  5  Mod.  423,  521.  v.  Buckingham  (Corp.),  10  Mod.  179. 

(m)  London  (City)  r.  Estwick,  Sty.  See  tits.  ''Peremptory  Writ;*  '^Qitashing 

82.    Braithwaite's  case,  1  Vent.  19.  JJeftem." 
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state  what  has  been  done,  and  also  expressly  allege  that  no  more  was 
necessary,  in  order  that  a  traverse  may  be  taken,  which  otherwise  is 
impossible  (;).  Nor  is  a  return  sufficient,  if  it  merely  aver  matter  of 
fiu;t,  which  the  prosecutor  may  be  able  to  falsify  in  an  action  on  the 
case  for  a  felse  return;  because  such  matter  should  be  so  particularly 
alleged,  that  the  Court  may  also  be  able  to  judge  of  it,  and  determine 
whether  it  be  sufficient  or  not  (r).  In  some  of  the  older  cases,  however, 
a  general  return  has  been  held  to  be  sufficient,  but  on  examination,  it 
will  be  found,  that  such  returns  were  fortified  by  something  of  credit 
Thus,  a  return  which  merely  stated  ''that  the  prosecutor  had  been 
convicted  of  enamums  crimes,^  they  not  being  particularly  alleged,  has 
been  held  sufficient ;  but  it  appeared  that  the  visitor  had  given  sentence, 
which  could  not  have  been  if  the  writ  had  been  prayed  before 
sentence  («). 

A  return  which  shews  a  legal  tmpassibiliiy  to  perform  what  the  writ 
commands,  is  good  (t);  such  impossibility  cannot,  however,  be  shewn 
by  averring  fiicts  inconsistent  with  the  original  duty,  but  by  denying 
the  su^estion  in  the  writ,  upon  which  alone  the  duty  could  be  founded 
at  the  time  when  the  writ  issued  (u).  The  want  of  necessary  or  sufficient 
funds  to  execute  or  carry  out  the  commands  of  a  writ  of  mandamus, 
is  therefore  in  general  no  answer  to  it  Thus,  where  the  tnistees  of 
a  turnpike  road  had  formed  a  new  road  through  private  grounds,  but 
had  neglected  to  make  proper  fences,  as  required  by  stat  4  Geo.  4, 
c  95,  s.  66,  the  want  of  necessary  funds  for  that  purpose  was  held  not  to 
constitute  a  valid  return  (v) ;  and  this  is  also  true,  though  the  duty  which 
the  defendants  have  to  discharge,  be  a  public  one,  if  it  do  not  appear  on 
return  why  they  are  without  funds,  or  how  they  have  disposed  of 
them  (w). 

If,  however,  the  return  attempt  to  shew  an  incapaci^  to  obey  the 

(q)  Ante,  p.  809,  n.  (0,  319,  n.  (r),  (m),  (n).    B.  v.  Eastern  Counties  Bail- 

857,  353.    B.  v.  Case  Bank  Commis-  way,  10  A.  &  £.  531,  557,  561.    S.  C.  4 

sioners,  3  A.  &  £.  544,  549.  F.  &  D.  43.    S.  C.  1   Bail.  Cas.  509, 

(r)  Anie^  p.  319,  n.  (r).  B.  v,  Abing-  cited  in  B.  v.  Birmingham  Bailway,  2 

don  (Major),  2  Salk.  432,  per  Holt,  Q.  B.  58.    S.  C.  1  6.  &  D.  324. 
G.  J.    S.  C.  Ld.  Baym.  559.    B.  v.  St.         (v)  See  anie,  p.  109,  n.  (r),  131,  n. 

Andrew  (Parish),  10  A.  &  £.  739.    B.  (/?),  224,  n.  (m),  (n).    B.  v.  Luton 

V.  Liverpool  (Major),  Burr.  723,  ap-  Boads  (Trustees),  1  Q.  B.  860.    S.  C. 

proved  in  2  T.  B.  181.  1  6.  &  D.  248.    See  tit. ''  Courts  Infe- 

(s)  See  ante,  p.  198,  199.    Apleford*s  ru>r**  (Holding). 
case,  1  Mod.  82.      S.  C.  2  Keb.  299,         (to)  1  G.  &  D.  248,  per  Ld.  Denman, 

861.    B.  V.  St.  John's,  4  Mod.  368.  C.  J.,  sifpra,  n.  (v).     B.  o.  Eastern 

(0  See  ante,  p.  121,  n.  (r).    B.  v.  Counties  Bailwaj,  4  P.  &  D.  46.    S.  C. 

Bound,  4  A.  &  £.  139.    S.  C.  5  N.  &  10  A.  &  £.  531,  557,  n.  (6).     S.  C.  1 

M.427.   S.  C.  1H.&W.546.  Bail.  Cas.  509.    See  ante,  Hf  RaUway'' 

(tt)  See  onto,  p.  109,  n.  (r),  224,  n.  (DuUeSy  ^.,  Rettum). 
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^Tit,  by  reason  of  the  change  of  circumstances,  the  return  must  shew 
that  there  was  no  fraud  or  stratagem  on  the  part  of  the  defendant  (x). 

].     .     Double  or  Several  Returns. — The  rule  of  law  as  to  a 

return  consisting  of  two  or  more  causes  is,  that  "  wherever  there  is  a 
mandamus  directed  to  a  party  to  do  some  act,  or  to  return  some  cause 
to  the  contrary,  it  is  competent  to  that  person  to  return  as  many  causes 
to  the  whole  of  the  writ,  or  to  distinct  portions  of  it,  as  he  pleases, 
provided  they  are  not  inconsistent  with  each  other;  and  that  if  one  of 
them  only  be  sufficient,  no  peremptory  mandamus  will  be  awarded,  for 
utile  per  inutile  non  vitiatur^  (y).  Therefore,  in  order  to  support  a 
return  consisting  of  several  returns,  it  is  not  necessary  that  every  one  of 
them  should  be  good,  but  it  is  sufficient  if  one  be  good,  provided  the 
whole  of  them,  are  neither  repugnant  nor  inconsistent  (z).  So  that  if 
the  return  consist  of  several  independent  matters,  not  inconsistent  with 
each  other,  but  part  of  them  are  good  in  law,  and  part  bad,  the  Court 
may,  and  will  quash  the  return  as  to  such  part  only  as  is  bad,  and  in  its 
discretion  put  the  prosecutor  to  plead  to  or  traverse  the  rest  (a\ 

The  following  matters  of  return  have  been  allowed  to  be  returned 
together,  as  not  being  either  inconsistent  or  repugnant  Thus  there  is 
neither  inconsistence  nor  repugnance  in  stating  first,  *^nan  debito  modo 
electus^  and  secondly,  *'  that  a  tribunal  authorized  to  decide  upon  the 
election,  had  adjudged  such  election  to  be  void"  (i).  So  where  the 
right  of  election  of  an  alderman  is,  by  custom,  in  the  citizens,  but  the 
Court  of  Aldermen  has  the  power  of  rejecting  the  party  returned  to 
them  as  elected,  it  is  not  inconsistent  to  return  to  a  mandamus  to  admit 
to  the  office  of  alderman,  that  the  prosecutor  '^was  elected  by  the 

(x)  Willock   on    Corporations,  406.  917.    S.  C,  14  L.  J.,  N.  S.  319,  Q.  B. 

And  see  R.  ».  Pajn,  6  A.  &  E.  405.  {z)  R.  ».  York  (Archbp.),  6  T.  R. 

(y)  Bull.  N.  P.  201.  Bac.  Abr.  tit.  493,  cited  in  R.  r.  Kendall,  4  P.  &  D. 
''Manr  (I).  R.  ».  London  (Mayor),  618.  S.  C.  1  Q.  B.  366.  R.  v.  Bran- 
SB.  &  Ad.  271 .  S.  C.  2  N.  &  M.  130  ;  1 N.  caster  (Churchwardens),  7  A.  &  £.  459. 
&  M.  285.  Wright  ».  Fawcett,  Burr.  S.  C.  2  N.  &  P.  580. 
2041 ;  Cowp.  413.  Green  v,  Durham  (a)  R.  ».  Cambridge  (Major),  2  T. 
(Mayor),  Burr.  127.  Ward  r.  New-  R.  456,  461.  R.  ».  London  (Mayor),  4 
castle  (Mayor),  cited  in  Burr.  2044,  per  M.  &  R.  53.  R.  r.  London  (Mayor),  9 
Yates,  J.  R.  r.  Norwich  (Mayor),  Ld.  B.  &  C.  1,  20.  R.  ».  York  (Mayor),  5 
Raym.  1244.  S.  C.  Holt,  444.  S.  C.  T.  R.  66 ;  Com.  Dig,  tit.  "Ifoa.'*  D.  3, 
2  Salk.  436,  n.  (a).  R.  r.  York  (I^Iayor),  5  ;  Vin.  Abr  tit.  "  Mm."  R. ;  Bac.  Abr. 
5  T.  R.  67, 68,  where  see  form  of  several  tit.  "  Mmr  (I.)  R. ».  York  (Archbp.), 
returns.  R.  r.  Old  Hall  (Manor),  10  6  T.  R.  493.  See  p(w<,  tit.  "/Yea*,"  &c. 
A.  &  E.  248.  S.  C.  2  P.  &  D.  518.  R.  (6)  R.  ».  London  (Mayor),  9  B.  & 
V,  North  Midland  Railway,  11  A.  &  E.  C.  26.  S.  C.  4  M.  &  R.  36,  59.  R.  c. 
955.  S.  C.  3  P.  &  D.  622.  S.  C.  W.  London  (Mayor),  5  B.  &  Ad.  233,  241. 
W.&D.650.  Com.  Dig.  tit.  "ilfan."D.3.  R.  u.  London  (Mayor),  2  N,  &  M.  126, 
R.  ».  New  Windsor  (Mayor),  7  Q.  B.  130.    See  cn/e,  tit.  «  Office''  {ElecHtm). 
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citizens  according  to  the  custom,  but  was  rejected  by  the  Court  of  Alder- 
men, and  so  was  not  duly  elected"  (e).  So  to  a  mandamus  to  be  sworn 
and  admitted  into  the  office  of  freeman,  returns  that  ^^thc  prosecutor 
was  not  elected,"  and  "that  he  was  not  approved  by  the  lord  of  the 
manor,"  have  been  held  to  be  consistent  (d).  So  returns  that  '*  the 
prosecutor  was  not  duly  elected  sexton  according  to  the  ancient  custom 
of  the  parish,"  and  also,  "  that  there  was  a  custom  for  the  churchwardens 
and  inhabitants  to  remove  at  pleasure,  and  that  the  prosecutor  was 
removed  pursuant  to  such  custom,"  have  been  held  to  be  consistent  (e). 
So  to  a  mandamus'  to  the  lord  of  a  manor  to  hear  a  plaint,  a  return 
**that  in  1835  the  plaint  was  set  aside  and  annulled  for  certain  errors, 
and  that  afterwards,  in  1838,  in  obedience  to  the  writ,  the  defendants 
heard  the  plaint  again,  when  for  the  same  errors,  and  for  others,  it  was 
adjudged  that  the  plaint  had  been  rightly  set  aside  in  1835,  so  that 
they  could  not  take  further  cognizance  of  the  plaint,"  has  been  held 
not  to  be  repugnant;  because  they  stated  both  that  the  plaint  had  been 
proceeded  with  in  obedience  to  the  writ,  and  that  it  could  not  be  so 
proceeded  with  (/).  So  returns  "that  A,  was  not  a  burgess,"  "that 
he  was  not  eligible  to  the  office  of  common  councilman,"  and  "that  he 
was  not  elected,"  have  been  held  not  to  be  inconsistent  causes  to  a  writ 
to  admit  to  the  office  of  common  councilman  (y). 

As  before  stated  (A),  the  inconsistency  or  repugnance  of  returns  is  a 
j&tal  defect  (t);  for  as  on  a  declaration,  in  which  two  inconsistent  counts 
are  joined,  the  plaintiff  cannot  have  judgment  (j):  so  on  a  mandamus 
where  the  causes  returned  are  either  inconsistent  or  repugnant,  the 
whole  return  is  bad,  and  the  Court  will,  on  motion,  quash  it,  and  award 
a  peremptory  writ  (A),  and  so  put  the  defendant,  in  the  case  of  an 

(c)  R.  V.  London  (Mayor),  2  N.  &  M.  1.  S.  C.  4  M.  &  R.  36.  R.  v.  Norwich 
126,  where  see  a  form  of  return.  (Mayor),  Ld.  Raym.   1244.    S.  C.  2 

(d)  Wright  V.  Fawcett,  Burr.  2041.  Salk.  436.  S.  C.  Holt,  444.  R.  v. 
R.  V.  York  (Mayor),  5  T.  R.  71.  R.  t-  Old  Hall  (Manor),  2  P.  &  D.  517.  S.  C. 
Norwich  (Mayor),  2  Salk.  436,  n.  (a).  10  A.  &  £.  256.    As  to  what  is  a  suffi- 

(e)  See  onto,  p.  25S,  n.  (a).    R.  v.  cient  allegation  of  an  inconsistent  fact 
York  (Mayor),  5  T.  R.  71.  R.  v.  Taun-  to  avoid  return,  see  2  T.  R.  460,  461. 
ton  (Churchwdns.),  Cowp.  413.  Wright  (J)  2  T.  R.  461,  per  Buller,  J. 

V.  Fawcett,  Burr.  2040;  2  Salk.  436,  (A)  R.  v.  Cambridge  (Mayor),  2  T. 

n.  (a).    Com.  Dig.  tit.  ''Manr  D.  3.  R.  456,  461.    R.  c.  London  (Mayor), 

(/)  R.  r.  Old  Hall  (Manor),  2  P.  &  4  M.  &  R.  53.    R.  v.  York  (Mayor),  5 

D.  515.    S.  C.  10  A.  &  E.  256.  T.  R.  66.     Vid,  Com.  Dig.  tit.  "  Manr 

(g)  See  ante,  p.  100,  n.  (w).    R.  v.  D.  3,  5  ;  Vin.  Abr.  tit.  ''Manr  R.;  Bac. 

Cambridge  (Mayor),  2  T.  R.  456,  where  Abr.  tit.  "  Afan."  (I.)    On  the  motion, 

see  form  of   return.     Com.  Dig.  tit.  objections  may  be  taken  to  the  several 

^*  ilfon.'*  D.  3.  causes    for    inconsistency,    and  to  the 

(K)  See  ante,  p.  360,  n.  (^),  (2).  causes  individually  for  other  defects ;  5 

(0  R.  V.  London  (Mayor),  9  B.  &  C.  T*  R.  66,  supra. 
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office,  to  bring  a  quo  warranto  (J):  notwithstanding  one  of  the  incon- 
sistent causes  would  have  been  good,  if  it  had  been  returned  by  itself; 
for  by  being  connected  with  another,  it  is  made  repugnant  and  con- 
tradictory, which  raises  an  objection  to  the  whole  return,  for  the  Court 
cannot  know  upon  which  part  of  it  to  rely  (m). 

The  following  matters  of  return  have  been  adjudged  to  be  incon- 
sistent and  repugnant,  and  the  returns  in  which  they  were  joined  have 
been  quashed.  Thus  a  return  "  that  D.  was  elected,"  which  ended  by 
stating  "  that  he  was  not  elected,"  was  quashed  for  inconsistency,  as  it 
was  impossible  to  reconcile  those  statements  (n).  So  a  return  ''that 
the  prosecutor  Was  duly  elected,"  "that  he  was  removed  for  non- 
attendance,"  and  ''that  his  election  was  void,  he  not  having  taken  the 
Sacrament,"  has  been  quashed  for  repugnancy  (o).  So  it  has  been 
held  to  be  inconsistent  to  state  in  a  return  '*  that  the  corporation  were 
not  duly  assembled  on  the  l£th  January,"  and  afterwards  to  state  "the 
election  of  another  corporate  officer,  to  toit,  an  the  I5th  January,^  the 
day,  in  such  case,  being  material  {p).  So  the  joinder  of  several  incon- 
sistent matters  of  returns,  as  misbehaviour,  bribery,  and  not  elected  ( ;), 
have  invalidated  a  return. 

If,  however,  the  inconsbtency  or  repugnancy  be  in  matter  of  mere 
surplusage,  the  return  will  not  thereby  be  vitiated  (r).  Thus,  if  in  one 
part,  a  return  be  "  quodfuitamotus  21  Aug.^  and  in  another  part  "  that 
he  continued  In  office  until  the  25th  December^  which  is  contradictory, 
yet  the  return  is  good,  because  the  contradiction  exists ;  in  that  which 
is  mere  surplusage  («). 

].    3rd.  Betwm  in  natvre  of  a  Demurrer  to  the  Writ — As  the 

defendant  cannot  demur  to  the  writ,  so  he  may,  by  his  return,  submit 
that  he  is  not  bound  by  law  to  execute  it,  which  submission  being  in  the 

(0  Wright  V.  Fawoett,  Burr.  2041.  107.    Bee  ohU,  p.  55,  n.  (g). 

B.  o.  Cambridge  (Mayor),  2  T.  B.  459.  (;>)  B.  v.  York  (Mayor),  5  T.  B.  66. 

(m)  B.  9.  Cambridge  (Mayor),  2  T.  {q)  2  Salk.  436.    S.  C.  Ld.  Baym. 

B.  456 ;  Ld.  Baym.  1244.  S.  C.  2  Salk.  1244.    S.  C.  Holt,  444,  npm,  n.  (a). 

486.    B.  ©.  York  (Mayor),  5  T.  B.  66.  Com.  Dig.  tit.  "^ManT  D.  5.  B.  «.  Ken- 

B.  o.  TauntQD  (Churchwardens),  Cowp.  dall,  4  P.  &  D.  616.    S.  C.  1  Q.  B.  366. 

413.    Wright  v.  Fawcett,  Burr.  2041.  And  see  5  T.  B.  66,  and  4  D.  &  B. 

B.  V.  Lyme  Begis  (Mayor),  1  Doug.  330.   S.  C.  2  B.  &  C.  764. 

181,  n.  F.    Com.  Dig.  tit.  "  Jfo«."  D.  3.  (r)  Ld.  Hawley's  case,  1  Vent.  144. 

(ft)  B.  o.  Norwich  (Mayor),  2  Salk.  S.  C.  2  Keb.  770,  796.    B.  o.  Coyentry 

436,17.    S.  C.  Ld.  Baym.  1244.    S.C.  (Mayor),  2  Salk.  430.    S.C.Ld.Baym. 

Holt,  444.    B.  V.  London  (Mayor),  9  391.    Bemardiston^a  caae,  1  Vent.  145. 

B.  &  C.  20.    S.  C.  4  M.  &  B.  36,  59.  B.  v.  Durham  (Corp.),  10  Mod.  146. 

See  2  T.  B.  459,  wpra,  n.  (m).  («)  Com.  Dig.  tit.  "^ MtrnT  D.  8;  1 

(o)  B.  V.  Pomfret  (Mayor),  10  Mod.  Vent.  144.  S.C.  2  Keb.770,««/iro,n.(r). 
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nature  of  a  demurrer,  should  be  treated  accordingly ;  that  is,  a  conci- 
lium obtained,  and  the  point  argued  (t). 

"].    EngroKing* — The  draft  return  having  been  obtained  from 

counsel  carefully  drawn  and  setded^  should  be  engrossed,  by  the  defend- 
ant's attorney  on  parchment  for  filing.  If  the  return  be  short,  it  may 
be  engrossed  on  die  back  of  the  writ,  or  a  copy,  as  the  case  may  be, 
in  the  same  manner  as  a  return  of  *^nan  est  inventus,**  in  the  ordinary 
case  of  a  writ  of  execution;  or  it  may,  according  to  the  almost  in- 
variable practice,  especially  if  the  return  be  of  any  length,  be  engrossed 
upon  a  separate  parchment,  to  which  the  writ  or  copy,  as  the  case  may 
be  (ti),  should  be  annexed,  it  having  been  endorsed  with  a  minute  or 
memorandum,  that  the  schedule  or  parchment  annexed  to  such  writ, 
constitutes  and  is  the  return  (v).  The  form  of  the  indorsement  may 
be  as  follows :  *^  7%e  execution  of  this  writ  appears  by  the  Schedule  hereto 
annexed.     The  answer  of  A.  jB.,  ^c.  ^c." 

1*     Signing  and  Sealing. — When  the  return  is  engrossed,  it  is 

usual,  if  it  be  made  by  a  private  person,  or  corporation  sole,  to  sign  his 
name  at  the  foot  of  it,  although  it  seems  that  in  principle,  such  signature 
is  not  necessary,  for  when  the  return  is  filed,  it  becomes  a  record,  and 
cannot  be  averred  against,  and  the  parties  in  whose  names  it  is  made, 
are  thereby  estopped  fiK>m  saying  it  is  not  their  return;  but  if  any  other 
ill^ally  have  made  it,  an  action  on  the  case  lies  against  him  for  having 
80  done  (w).  It  has,  however,  been  held  in  one  case,  that  where  the 
writ  is  directed  to  a  person  by  his  personal  name,  and  not  by  his  official 
one,  he,  in  such  case,  should  sign  it,  or  shew  by  indorsement  or  other- 
wise, that  it  is  his  return.  Thus  where  a  writ  of  mandamus  was  di- 
rected, '^Johanni  Goar  Prtesidij  SocOs  et  ScholaribuSy  ffc.  SctL  Johan^ 
ms  BapHsUe^  It  was  held,  that  although  the  common  seal  was  not 
necessary  to  such  a  return,  yet  as  it  was  particularly  directed  to  ''John 
Goar,**  he  should  have  signed  it;  but  it  was  also  held,  that  the  in- 
dorsement thereon  of  the  name  of  the  person  making  it,  thus :  ''  Resposio 
Johannis  Goar^  &c.  (according  to  the  direction  of  the  writ)^  was 
suffid^t  (x). 

(0  B.  V.  St.  Pancras  (Tnutees),  6  A.  dating  Beturwr 

&  E.  316.    S.  C.  1  N.  &  P.  507,  where  (le)  See  ante,  p.  830,  n.  (*),  831,n.  {q). 

see  form  of  return.    R.  v.  Williiuafl,  8  (v)  Gude*8  Cr.  Pr.  184. 

B.  &  C.  683.    S.  C.  3  M.  &  B.  405,  and  (w)  Ante,  p.  842,  n.  (o),  n.  (p).  B.  v. 

caaes  there  cited.    See  tit.  ^*  Demurrer,''  St.  John's  CoU.,  Skin.  868.  B.  v.  Wigan 

pok.    B.  V,  St.  SaTiour*8  Parish,  7  A.  (Major),  Burr.  1645.    See  tit. '« Actum 

&E.  925.    S.  C.  3  N.  &  P.  26.    S.C.I  and  Ittfarmation  for  False  Beturnr 

K.  &  P.  496,  where  also  see  a  form  of  (x)  B.  v.  St.  John's  Coll.,  Skin.  368. 

BQch  a  return.    See  post,  tit.  ^  Invali'  See  out?,  317,  n.  (w). 
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Where  the  return  is  that  of  a  corporate  body,  it  is  clearly  settled, 
that  it  need  be  neither  signed,  nor  under  the  common  seal,  for  the 
reason  above  stated,  that  as  the  filing  makes  it  a  record,  it  is  good 
without,  and  cannot  be  averred  against  {y).  The  precedents  of  the 
returns  of  municipal  corporations  are  diverse,  although  the  greater  part 
of  them  are  under  the  hand  and  seal  of  the  mayor  only  (z);  the  name 
being  merely  that  of  the  office,  and  not  the  Christian  or  surname  of 
the  officer  (a).  As  a  municipal  corporation,  in  whose  name  the  return 
is  made,  is  estopped  from  disavowing  it,  although  made  by  the  mayor 
alone,  so  an  action,  if  the  return  be  false,  may  be  brought  against  either 
the  whole  body  or  the  person  who  procured  it  (^).  The  mayor,  ftc,  is 
also  liable  to  such  action  for  a  false  return,  in  his  private  capacity,  and 
evidence  that  the  writ  was  delivered  to  him,  and  that  there  is  a  return 
made  (c),  is  sufficient  to  support  it. 

].    Swearing  to  Return. — Previously  to  the  passing  of  stat  9  Ann. 

c.  20,  it  was  usual,  in  many  cases,  for  the  Court  to  require  that  the  writ 
should  be  returned  upon  oath,  and  on  default,  to  grant  a  peremptory 
writ  {d) ;  but  as  by  that  statute  the  prosecutor  may  traverse  the  return, 
and  is  not,  therefore,  driven  to  his  action,  or  information,  for  a  fisJae 
return;  so,  since  the  passing  of  such  statute,  the  uniform  practice  has 
been,  that  such  return  need  not  be  sworn  {e\  unless  the  Court,  by  order, 
so  direct  (/) ;  which  it  will  not  do  as  of  course  {g)y  or  upon  the 

(y)  Powell  V,  Price,  Comb.  41,  citing  ford'scase,lSalk.  192,4.  S.C.3Salk.l03, 

Bagg's  case,  11  Rep.  93  b.    R.  v.  Glou-  4.     S.  C.Ld.Raym.848.    S.C.Holt,  171. 

center  (Mayor),  2  Show.  504.   Lidleston  (<z)  R.  v.  Colchester  (Mayor)^  Comb. 

V,  Exeter  (Mayor),  Comb.  422.     S.  C.  324.    See  ante,  p.  817,  n.  (ir). 

12  Mod.  126.    S.  C.  Ld.  Raym.  223.  (h)  Ante,  p.  341,  n.  (;),  342,  n.  (p)  ; 

R.  V.  Chalice,  Ld.   Raym.  848,   S.  P.  12  Mod.  126,  tiq^ra,  n.  (y). 

R.  V,  Exeter  (Mayor),  Ld.  Raym.  223.  (c)  Ante,  p.  342  (p),  344,  (b) ;  1  Salk. 

R.  r.  St.  John's  CoU.,  Comb.  279.  Thet-  192, 4.     S.  C.  3  Salk.  103, 4 ;  Skin.  368. 

ford's  case,  1  Salk.  192,  4.     S.  C.  Holt,  See  post,  tit.  "  Action  and  Infomuxium 

171.  S.  C.  3  Salk.  103,  4 ;  and  see  Skin,  for  False  Retumr 

368,   and  Burr.  1644,  supra;  1    Leon.  (d)  Jay's  case,  3  Keb.  714.     S.  C.  1 

184.    Arundel  r.  Arundel,  Yelv.  34  ;  Vent.  302,  per  Hale,  C.  J.,  citing  Medli- 

Com.  Dig.  tit.  ^^Man"  D.  2.    R.  v.  cott's  case.  Manaton's  &se,  Raym.  S65 ; 

Abingdon  (Borough),  12  Mod.  308, 401 ;  Com.  Dig.  tit. "  Manr  D.  2. 

but  see  Morgan  v.  Carmarthen  (Corp.),  (e)  Anon.,  1  Sid.  257  ;  Com.  Dig.  fat. 

3  Keb.  350.    See  form  of  return  by  "  ilfan."  (D.  2). 

City  of  London,  2  N.  &  M.  126 ;  Bull.  (/)  R.  v.  Oxford  (Mayor),  Palmer, 

N.  P.  205  ;  Bac.  Abr.  tit.  "Afon."  (L.)  455.    S.  G.  Latch.  229.     S.  C.  Noy,  92, 

Gude's  Cr.  Pr.  184.  citing  Mayor  of  Coventry's   case,  also 

Before  the  Statute  of  York  sheriffs  cited  in  Awdley's  case,  Latch.  124.  S.C. 

were  not  requured  to  set  their  hands  to  Poph.  1 76.    S.  C.  Noy.  98. 

returns.  (g)  Burgess  of  Devises'  case,  2  Keb. 

(z)  Powell  r.  Price,  Comb.  41.  Thet-  725.  Awdley's  case,  Latch.  124,  pi.  117. 
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fkssertion  by  the  prosecutor  that  it  is  false  (A);  but  if  the  Court  itself 
suspects  it  to  be  false^  it  will,  iu  its  discretion,  order  it  to  be  sworn 
to  (0. 

].  FiKng  Return  ;  Necessity  of  Filing. — The  return,  when  en- 
grossed and  completed  (/),  must  be  taken,  together  with  the  writ,  to 
the  Crown  Office  {k\  and  be  there  filed  (/) ;  for  until  it  is  so  filed,  it  is 
not,  in  law,  a  return  {Ity 

In  general  every  return  is  ambulatory,  and  in  the  breast  of  him  or 
them  whose  return  it  is,  until  it  shall  be  filed  (m) ;  but  after  it  is  filed, 
it  becomes  a  record,  and  cannot  be  altered  nor  amended,  without  a  rule 
of  Court  for  that  purpose  having  been  previously  obtained,  which  the 
Court  is  very  disinclined  to  grant  (n) ;  notwithstanding  the  appli- 
cation be  made  during  the  same  Term  in  which  the  return  came  in, 
for  alth6ugh  the  acts  of  the  Court  remain  in  the  breast  of  the  Court, 
during  the  same  Term,  yet  such  rule  does  not  apply  to  returns  which 
are  the  acts  of  others  (a). 

^].    When  to  be  Filed. — The  return  should,  unless  time  for  that 

purpose  have  been  previously  obtained  (p),  be  filed  according  to  the 
exigency  of  the  writ,  that  is,  on  or  before  the  return  day  thereof  (y);  or  if 
further  time  have  been  obtained  (r),  then  on  or  before  its  expiration. 
But  it  seems  that  a  return  cannot  regularly  be  filed  after  the  death  of  him 
whose  return  it  is ;  if  so,  such  proceeding  is  irregular  (^),  for  as  before 
stated,  until  a  return  is  filed,  it  is  ambulatory,  although  signed,  for  that 
is  neither  necessary  nor  material ;  so  that  if  a  defendant  should  die 
immediately  after  signing  a  return,  and  before  filing  it,  the  (yourt  would, 
if  necessary,  direct  an  issue  to  try  the  validity  of  it  (t). 

If  the  return  be  not  duly  filed,  either  on  or  before  the  return  day  of 
the  writ,  or  on  or  before  such  other  further  day  as  the  Court  may  have 
allowed  (u);  an  attachment  may  be   obtained  for  the  contempt   of 

(A)  AnoD.,   1   Sid.  257,  although  a  (n)  London  (City)  v,  Estwick,  Styles, 

precedent,  Latch.  123.,  was  quoted.  33,  35,  and  per  Roll  (J.)     No  record 

(t)  Manaton*s  case,  Raym.  365,  366.  was  ever  amended  after  filing  before  the 

0)  Crown  Off.  Rules,  r.  11,  App.  time  of  Hen.  7. 
Gude's  Cr.  Pr.  184.     See  ante,  p.  331,  (o)  Sty.  33,  35,  supra,  n.  (n). 

834,  345,  n.  (A),  as  to  filing  the  writ.  (p)  Ante,  p.  6,  344,  n.  (c),  (d),  (/). 

(A)  King's  Bench  Walk,  Temple.    R.  (g)  Ante,  p.  6,  344,  n.  (g),    Cr.  Off. 

V.  Hoskins,  Cas.  temp.  Hard.  188.  R.  r.  1 1,  App. 

(0  R.  V,  Abingdon  (Mayor),  2  Salk.  (r)  Ante,  p.  344,  n.  (/). 

431,  9.  S.  C.  Holt,  440.  S.  C.  Carth.500.  (*)  R.  r.  Holmes,  Burr.  1641 ;  Com. 

(fl)  R.  V.  Wigan  (Mayor),  Burr.  1641,  Dig.  tit.  "  Manr  D.  2. 
1646.     See  supra,  n.  (».  (0  R-  »•  Wigan  (Mayor),  Burr.  1641- 

(m)  R.  V.  Hohnes,  Burr.   1644,  per  1646,  supra,  n.  (m). 
Wilmot,  J.    See  supra,  n.  (fl)-  («)  ^"'^  P-  6,  n.  (o),  344,  n.  (/). 
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Court  in  not  obeying  the  writ  or  rule,  as  the  case  may  be  (v\  and  this 
appears  to  be  the  only  remedy  the  prosecutor  has,  inasmuch  as  the 
mere  fact  of  the  return  having  been  filed  too  late  is  not  a  ground/or 
quashing  it,  for  when  once  on  the  file,  the  Court  will  allow  it  to 
stand  (to). 

The  Court  has  in  various  instances  imposed  fines  upon  defendants 
who  have  improperly  delayed  filing  their  returns.  Thus,  because  a 
college  had  delayed  and  trifled  with  the  Court  of  B.  R.,  by  con- 
temptuously neglecting  to  make  a  return,  such  Court  granted  an  alias 
writ,  returnable  within  a  week,  under  a  penalty  of  lOOL  (x).  So  the 
Court  has  fined  a  mayor  5L  for  contemptuously  refusing  to  make  a 
return,  and  likewise  granted  an  attachment  against  him  (y).  A  bishop 
of  Durham  was  also,  temp.  Edw.  3,  fined  2000iL  for  the  same  cause  (z). 

].    Haw  Jiled, — Formerly,  in  order  to  file  a  return,'  it  was 

necessary  by  motion  to  obtain  a  rule  of  Court  for  leave  so  to  do  (a),  but 
now  such  motion  is  unnecessary  by  reason  of  Rule  14  of  the  Crown 
Office  Rules,  which  states  that  it  shall  not  thenceforth  be  necessary  to 
make  any  motion  to  file  any  writ  or  other  proceeding  relumed  into  the 
Court  of  B.  R.,  but  that  the  same  shall  be  filed  at  the  Crown  Office, 
without  any  rule  having  been  first  granted  for  that  purpose.  It  is 
therefore  only  necessary  to  take  it  to  the  Crown  Office,  and  leave  it 
with  the  proper  officer  there  (£)• 

"].     Staying  JiUng. — Formerly,  when  the  consent  of  the  Court 

to  file  a  return  was  necessary,  it  was  the  practice  for  the  prosecutor,  or 
of  those  who  of  right  should  have  joined  in  the  return,  if  he  or  they 
had  grounds  for  such  an  application,  to  apply  to  the  Court  on  motion 
to  stay  the  filing  thereof  (c);  but,  it  is  apprehended,  that  as  the 
filing  is  now  a  matter  of  course  without  rule  (<f),  and  as  the  prosecutor 
may,  for  just  cause,  obtain  a  rule  to  take  the  return  off  the  file  (e),  such 
motion  and  practice  has  become  obsolete. 

(»)  JbiU,  p.  6,  n.  (o),  844,  n.  (/).  €aite,  p,  844,  n.  (^),  865,  n.  (A). 
See  pod,  tit. ''  Attaehmentr  (c)  Bull.  N.  P.  205.    R.  o.  Abingdon 

(to)  B.O.  Kendall,  1  Q.  B.  374.  S.  C.  4  (Mayor),  Garth.  500.  S.  C.  2  Salk.  431, 

P.&D.603.  S.C.10L.J.,N.S.187,Q.B.  9.   S.C.  12  Mod.  808.  S.  C.  Holt,  440. 

(x)  Dr.  Witherington*8  case,  1  EeK  S.  C.  Ld.  Rajm.  559. 
50.    S.  C.  1  Lev.  23.    S.  C.  1  Sid.  71.  (d)  See  supra,  n.  (6);  Cr.  Off.  R. 

(y)  R.  V.  Oxford  (Mayor),  Latch.  r.l4.  '<  It  shall  not  henceforth  be  neces- 

229.    S.  C.  Palm.  455.  sary  to  make  any  motion  to  file  any 

{z)  Anon.,  1  Keb.  101.  writ  or  other  proceeding  returned  into 

(a)  R.  V.  Abingdon  (Mayor),  2  Salk.  the  siud  Court,  but  the  same  shall  be 

431, 9;  Burr.  1641.  Dr.  Witherington*8  filed  at  the  Crown  Office,  without  any 

case,  1  Keb.  79.    London  (City)  o.  Est-  rule  first  granted  for  that  purpose.** 
wick,  Sty.  83 ;  Comb.  289.  (e)  See  ante,  p.  365,  and  vrfra,  p.  867, 

(h)  See  Cr.  Off.  R.,  App.  r.  14.    See  n.  (/),  (g),  (A). 
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].     Taking  off  File.— The  Court  has  the  power  to  and  will,  if  a 

return  be  improperly  on  the  file,  upon  motion  for  that  purpose  made, 
order  it  to  be  taken  off  the  file,  which  is  tantamount  to  quashing 
it  (/);  such  power  is,  however,  sparingly  exercised  Thus  where  a 
return  was  scandalous,  the  Court  would  not  allow  it  to  be  taken  off  the 
file,  even  with  consent,  but,  under  the  special  circumstances  of  the  case, 
allowed  the  return  to  be  dashed  through  in  the  manner  of  a  cancella- 
tion (ff).  So  the  Court  has  refused  to  order  a  return  to  be  taken  off  the 
files  of  the  Court  on  account,  as  disclosed  by  affidavits,  of  it  being 
a  contempt  of  Court  (A). 

^].     Withdrawing  Retunu — A  return  to  a  mandamus  may,  it 

seems,  be  withdrawn  by  leave  of  the  Court  (t). 

^].    Disavowing  Return. — In  many  cases  it  occurs  that  the 

return  of  one,  or  of  a  majority,  is  in  law  deemed  to  be  the  return 
of  others,  or  of  that  artificial  person  or  corporation  of  which  such  one  is 
the  head,  or  of  which  such  majority  is  the  major  part.  Thus  a  mandamus 
to  a  municipal  corporation  must,  as  before  stated  (j),  be  returned  by  the 
mayor,  and  his  return  will  be  taken  to  be  the  return  of  the  corporate 
body.  If,  however,  the  major  part  thereof  disagree  to  such  return, 
as  being  false  in  fact,  or  contrary  to  their  intention,  &c.,  they  may 
obtain  a  criminal  information  against  the  mayor,  but  cannot  disavow 
it  (A).  Thus,  if  a  writ  of  mandamus  be  directed  to  several,  as  to  the 
^  mayor,  bailifis,  &&,"  and  the  mayor  alone,  who  is  the  most  principal 
and  proper  person,  returns  and  brings  in  the  writ,  the  Court  will  not, 
upon  affidavits,  examine  whether  such  return  had  the  consent  of  the 
majority^  but  will  take  the  return  and  leave  such  majority  to  punish  the 
mayor  for  such  misdemeanor,  and  to  that  end  will  grant  leave  to  file  a 
criminal  information  against  him  (Q.  But  if  the  majority  of  such  a 
corporation  make  a  return  in  the  ioame  of  the  mayor,  without  his 

(/)  R.  V.  Hohnes,  Burr.  1641.   B.  v.  1  W.  Blac.  300,  352 ;  but  see  rapra,  n. 

Payn,  6  A.  &  B.  408.    S.  C.  1  N.  &  P.  (/),  (jg). 

524.    B.  V.  Fsyn,  3  F.  &  D.  625.    S.  C.  (j)  See  ante,  p.  342,  n.  (o). 

11  A.  &  £.  955.    B.  o.  Poole  (Mayor),  (A)  Ante,  p.  342,  n.  (p),    B.  v,  Bath 

9  L.  J.,  N.  S.  231,  Q.  B.  (Mayor),  6  Mod.  152.    See  also  B.  o. 

(g)  Dr.  Widdrington*8  case,  Baym.  Monday,  (k>wp.  538. 

68,  69.    S.  C.  1  Keb.  458.  Dr.  Patrick's  (0  B.  v,  Abingdon  (Mayor),  2  Salk. 

case,  1  Lev.  67 ;  but  see  B.  o.  Barker,  431.  S.  C.  Holt,  440.  B.o.  Hoddns,  Gas. 

Burr.  1379,  1380.    S.  C.  1  W.  Blac.  temp.  Hard.  188.  Powell  o.  Price,  Comb. 

300,  352,  where  the  return  was  by  con-  41,  213,  but  see  anile,  p.  342,  and  the 

sent  withdrawn,  and  a  peremptory  man-  case  of  Abingdon  Town,  Garth.  499, 500, 

damns  awarded.  where  a  return  by  the  mayor  alone  to  a 

(A)  B.  V.  Payn,  3  N.  &  P.  165.   S.  G.  writ,  directed  to  the  whole  corporation, 

6  A.  &  £.  392,  402.    S.  C.  1  W.  W.  &  was  on  debate  held  to  be  bad.  Bac.  Abr. 

H.  99,  105.  S.  C.  2  Jut.  47.  tit "  Manr  (G.).   See  poit,  tit  "^ Action, 

(0  B.  p.  Barker,  Burr.  1379.   S.  C.  ffc^  for  fake  Retumr 


368  THE   HIGH   PREROGATIVE 

consent,  he  may  come  to  the  Court  within  the  same  term  in  which  it 
is  filed  and  disavow  it,  but  after  that  term  the  Court  will  assume  it  to 
be  his  return  (m).  So  if  the  mandamus  be  directed  to  a  single  officer, 
as  a  sheriff,  and  a  return  be  made  by  a  stranger  without  his  privity,  he 
may  and  should  come  and  disavow  it  (n). 

It  is  necessary,  as  before  stated,  to  the  validity  of  a  return  that  it 
be  filed,  for  after  it  is  so  filed  it  becomes  a  record,  and  can  neither 
be  impeached  nor  disavowed  (o).  Therefore,  when  it  is  wished  to 
disavow  a  return,  a  motion  should,  by  counsel,  be  made  to  the  Court  of 
Queen's  Bench  for  leave  "  to  stay  the  filing  of  il,"  and  upon  a  proper 
case  for  disavowal  being  made,  the  Court  will  so  stay  it  (p). 

The  application,  as  shewn  by  the  cases,  may  be  made  at  any  time 
during  that  Term  in  which  the  writ  is  returned,  but  not  after  (j).  The 
Court,  if  they  grant  the  rule,  will  not,  by  such  disavowal,  allow  the 
prosecutor  to  be  prejudiced,  but  vdll  impose  terms  on  the  disavowants, 
such  as  by  commanding  them  to  put  in  a  return  by  a  limited  time. 
Indeed  the  disavowants  usually  pray,  as  part  of  their  rule,  that  they  may 
be  at  liberty  to  file  another  return,  &c.  (r). 

y     Amendment  of  Return, — At  common  law  a  return  was  not 

allowed  to  be  amended  after  it  had  been  filed,  not  even  in  matter 
of  mere  form  (s).  In  process  of  time,  however,  this  strict  rule  became 
somewhat  relaxed,  and  a  clerical  mistake  was  allowed  to  be  amended 
after  the  Term  in  which  the  return  was  made  or  filed  (t).  Thus,  a 
return  that  one  Farrington,  ^'  non  fuit  electus,  et  perfectus  in  locum  et 
officium^  unius  communis  condliiy  ac  uri  alderman^  civitaf  GcestrY  was 
allowed  to  be  amended  (because  they  were  several  offices,  and  the 
prosecutor  might  have  "been  chosen  to  one  and  not  to  the  other),  by 
adding  "  w/  aUquem  ecrum^  it  being  only  a  mistake  of  the  cJerk  of  the 
Crown  Office,  his  instructions  being  general  (tt). 

At  a  subsequent  period  the  doctrine  as  to  amending  mistakes  in 

(m)  R.  o.  Chapman,  6  Mod.  152.  S.  C.  College,  2  Lev.  14.    Coutanche  o.  Le 

Holt,  443.     See  avte,  p.  324,  n.  (m).  Ruez,  I  East,  134;  7  T.  R.  704.    See 

(»)  Anon.,  Djer,  182  b,  E.  T.  2  Eliz.  ante,  tit.  "ITri^"  (-4m«Mfoi«rf),334, 335. 
R.  r.  Abingdon  (Mayor),  Holt,  440.  (0  See  ante,  p.  334,  (o).  R.  r.  Chich- 

ip)  Ante,  p.  365,  n.  (U),  R.  v.  Wigan  ester  (Mayor),    1    Show.  273.    R.  ». 

(Mayor),  Burr.  1641,  1646.  Lyme  Regis  (Mayor),  1   Doug.  135  ; 

(p)  See  ante,  p.  366,  n.  (c).  R.  v.  Com.  Dig.  tit.  "  Manr  D.  5.  Dr.  Wid- 
Abingdon  (Mayor),  2  Salk.  431.  S.  C.  drington's  case,  1  Lev.  23.  R.  t?.  Gram- 
Holt,  440,  iupra,  n.  (o).  pound  (Mayor),  7  T.  R.  701 ;  Bac.  Abr. 

(q)  Supra,  n.  (p).  tit.  "  Mcmr  (L.) 

(r)  R.  V.  Abingdon  (Mayor),  2  Salk.  (u)  I  Show.  273,  wpra,  n.  (t%  and 

431.    S.  C.  Holt,  440.  see  R.  v.  Lyme  Regb  (Mayor),  1  Doi^. 

(*)  See  ofife,  p.  2134,  n.  (m).    London  136,  n.   (4).     See    ante,  tit.  ••  Writ^ 

(City)  V.  Eastwick,  Sty.  33.   R.  v.  New  (Amendment),  p.  384,  345. 
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a  return,  although  not  reduced  to  any  certain  rule,  was  extended 
bejond  mere  clerical  errors,  but  in  such  case  was  entirely  a  matter  for 
the  Court's  discretion.  There  is  no  certain  rule,  but  the  principle  which 
governs  the  Court  is,  **  that  an  amendment  shall  or  shall  not  be  per- 
mitted to  be  made,  as  it  will  best  tend  to  the  furtherance  of  justice"  (v). 
Thus,  the  Court  has  refused  to  permit  the  defendants,  after  verdict  on  a 
traverse  to  a  return  to  a  mandamus,  to  make  amendments  verifying  the 
description  of  the  condition  of  a  borough  (to).  But,  on  the  contrary,  a 
mistake  in  a  return  in  setting  forth  a  conviction,  that  the  prosecutor  had 
been  found  guilty  of  the  chai^ges  in  the  third  and  fourth  articles,  without 
having  stated  in  the  preceding  part  that  the  complaint  consisted  of 
four  articles,  was  allowed  to  be  amended ;  and  this,  although  by  the 
recital  of  the  complaint  in  the  return  it  seemed  rather  to  be  stated  as 
containing  only  two,  and  that  it  did  not  therefore  certainly  appear  that 
the  articles  on  which  the  prosecutor  was  convicted  were  the  same  which 
were  set  forth  as  containing  the  accusations  against  him  {x). 

If  the  defendant  be  dissatisfied  with,  or  his  return  be  insu£5cient,  he 
may  apply  to  the  Court,  on  motion,  for  a  rule  to  shew  cause  why  it 
should  not  be  amended  (y),  taking  care  to  state  the  particular  amend- 
ments, as  they  should  be  inserted  in  the  rule  nisi  (z).  In  granting  the 
rule  the  Court  will,  as  such  amendments  are,  as  before  stated,  entirely 
within  the  discretion  of  the  Court,  impose  its  own  terms  on  the  defendant; 
thus,  in  one  case,  an  amendment  was  allowed,  upon  the  defendant 
undertaking,  if  an  action  for  a  tsiae  return  should  be  brought,  to  take 
short  notice  of  trial,  and  not  to  bring  a  writ  of  error  if  there  should  be 
judgment  against  them  (a). 

On  motion  to  quash  the  return  for  being  hypothetical  or  uncertain, 
&C.,  the  Court  will  usually  give  leave  to  amend  (i). 

"].    Invalidating  Return. — Having,  in  the  preceding  pages,  at 

some  length  shewn  the  necessary  constituents  of  a  valid  return,  we 
now  proceed  to  detail  how  a  defective  return  may  be  invalidated,  and 
to  premise  some  few  rules  for  construing  a  return,  in  order  that  its  legal 
sufficiency  may  be  readily  tested. 

In  order  to  ascertain  whether  a  return  be  or  not  a  legal  answer  to  the 
writ,  it  is  unnecessary  to  comment  upon  every  portion  of  it,  or  to  shew 

(»)  B.  V.  Grrampound  (Mrtot),  7  T.  (x)  1  Doug.  135,  wipno,  n.  (ir). 

R.  699;   1  Doug.  185,  n.  (P.)    R.  ».  (y)  R.  r.  Marriott,  1  D.  &  R.  166, 

Marriott,  1  D.  &  R.  167.    R.  v.  Bristol  and  see  11  A.  &  £.  27,  28,  n. 

(Mayor),  1  Show.  288.  S.  C.  Comb.  145.  (z)  1  Doug.  135,  supra,  n.  (to). 

See  stats.  4  Ann.  c.  16, 9  Ann.  c.  20.  (a)  1  Doug.  136,  mpra^  n.  (to). 

(to)  1  Doug.  135,  n.  (F.) ;  but  see  (ft)  R.  v.  London  Dock,  5  A.  &  E. 

R.  o.  Armstong,  Andr.  109.  R.  t^.  Gram-  163.    S.  C.  6  N.  &  M.  390.     See  pasty 

pound  (Mayor),  7  T.  R.  702.  tit.  « Invalidating  Retumr 
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that  every  part  of  it  is  valid,  for  it  is  sufficient  if  on  the  whole  it  diadosc 
a  fair  legal  reason  why  the  mandamus  should  not  be  obeyed;  therefore, 
in  order  to  judge  whether  the  one  be  or  not  an  adequate  answer  to  the 
other,  the  allegations  of  the  writ  must  be  looked  at,  and  the  return 
considered  in  relation  with  them  (c).  Thus,  where  a  writ  suggested  a 
due  election  of  the  prosecutor  by  the  persons  entitled  to  elect;  a 
return  thereto,  which  stated  facts  and  documents  from  which  it  appeared 
that  there  was  no  right  in  the  electors,  was  held  to  be  sufficient,  although 
it  did  not  deny  the  right  in  direct  terms  (d).  The  principle  upon  which 
this  decision  was  founded  is  the  well  acknowledged  one,  that  the  return 
must  ansioer  not  the  words  only^  but  the  materiality  of  the  writ ;  therefore, 
a  return  which  seems  to  be  guarded  and  not  to  deny  the  substance  of 
the  writ  is  bad  {e).  Again,  where  to  a  writ  directed  to  A.  mayor,  &&, 
it  was  returned,  that  before  the  writ  was  awarded,  A.  was  removed  from 
his  office  of  mayor,  that  B.  was  elected  thereto  and  then  was  mayor,  it 
was  held  that  such  a  return  was  bad,  for  by  a  collusive  resignation  of 
his  offic^  by  A.  the  writ  might  be  evaded  (/), 

The  rule  as  to  the  construction  of  a  return  by  presumption  and 
intendment  was  prior  to  the  passing  of  stat.  9  Ann,  c,  20  {g)^  that 
the  return  must  be  taken  to  be  true  until  falsified  in  an  action  far  a 
false  return  (A),  but  such  rule  was  subject  to  an  exception  where  the 
matter  of  the  return  appeared  to  the  Court  to  be  false  as  to  such  &cts 
of  which  they  were  judicially  cognizant,  or  where  the  return  had  any 
patent  defect,  as  repugnancy,  &a  (t)^  At  this  day  however,  by  means 
of  those  legislative  enactments  {j)^  which  have  so  closely  assimilated 
the  pleadings  incident  to  the  writ  of  mandamus  to  those  which  obtain 
in  personal  actions,  and  left  the  procedure  by  way  of  action  for  the 
false  return,  entirely,  at  the  pleasure  and  discretion  of  the  prosecutor  (A)^ 

(c)  R.  V.  York  (Archbp.),  6  T.  R.  365.  S.  C.  Jon.  177;  Com.  Dig.  tit. 
492,  495,  per  Grose,  J.    R.  p.  Mon-      «*Afari."D.  4. 

mouth  (Mayor),  4  B.  &  A.  497.    R.  9.  (g)  See  App.,  and  anils,  p.  6,  n.  (q)y 
Lyme    Regis    (Mayor),   1   Doug.  85.  '   (r),  7,  (s).    As  to   Ireland,  see  stat 

R.  V.  Ulchester  (Bailiffs),  2  B.  &  C.  766.  19  Geo.  2,  c.  12,  App. 

S.  C.  4  D.  &  R.  330,  per  Bayley,  J.  R.  (h)  R.  v.  London  (Mayor),  12  Mod. 

V.  Welbeck  (Inhabs.),  Stra.  1143.  Com.  17.     S.  C.  Skin.  293.  Anon.,  1  Keb.  79. 

Dig.  tit.  ''Man"  D.  3.    R.  ».  Dart-  R.  ».  Lyme  Regis  (Mayor),  1  Dong, 

mouth  (Mayor),  3  Salk.  229.  159.    Braithwaite's  case,    1  Vent.  19. 

(d)  R.  V.  Kendall,  1  Q.  B.  378.  S.  C.  R.  o.  Oxford  (Mayor),  Palm.  455.  R.  9. 
4  P.  &  D.  602.  See  on/e  as  to  the  defect  York  (Archbp.),  6  T.  R.  491. 

of  argumentativeness,  p.  357,  n.  (c).  (i)  R.  t;.  London  City,  Skin.  298. 

(e)  Antey  p.  348—351.  R.  v.  Lyme  (j)  See  ante,  p.  7,  n.  (»),  3,  n.  (a), 
Regis  (Mayor),  1  Doug.  85.  R.  o.  York  (y),  and  stat.  9  Ann.  c.  20,  s.  7,  extended 
(Mayor),  5  T.  R.  70.  R.  ».  Ward  by  stat  1  Wm.  4,  c.  21,  App.  As  to 
(Dr.),Fitzg.  195.  R.  v.  Saltash  (Mayor),  Lreland,  see  stats.  19  Gea  2,  c.  12,  and 
Raym.  432.     S.  C.  Jon,  177.  9  &  10  Vict  c  113,  App. 

if)  R.  V.  Saltash  (Mayor),  Ray.  431,  (A)  Ante,  p.  6,  n.  (q),  (r),  7. 
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the  above  rule  has  become  not  only  of  rare  application^  but  other 
rules  by  which  the  validity  of  a  return  may  be  tested  have  been  intro- 
duced The  first  of  them  is,  that  no  legal  fact  shall  be  intended  in  a 
return  to  a  mandamus^  unless  properly  expressed  therein  (/).  Thus  where 
to  a  mandamus  to  restore  to  the  o£5ce  of  clerk  of  the  peace,  it  was 
returned  that  the  prosecutor  had  improperly  refused  to  deliver  the 
county  rolls  to  the  custos  rottdorum  upon  request,  that  articles  had  been 
exhibited  against  him  in  sessions,  that  he  had  there  also  refused,  and 
that  thereupon  he  was  removed  by  order  of  the  justices  according  to  the 
Stat  1  Wm.  &  M.  st  1,  c.  21,  to  this  return  it  was  objected,  that  it  did 
not  shew  that  the  articles  were  in  writing^  as  they  should  have  been 
agreeably  with  the  above  statute,  and  the  Court  in  giving  judgment  said, 
that  <' nothing  is  to  be  intended  in  a  return  to  a  mandamus,"  and  as  the 
word  **  articles"  did  not  ex  vi  termini  import  a  toriting  (in),  they  quashed 
the  return. 

The  second  rule  is,  that  "  7%«  Court  wHl  not  in  order  to  support  a 
return^  draw  an  inference  if  there  be  no  legal  facts  stated,  from  whence 
such  inference  can  be  deduced^  Thus,  where  to  a  writ  of  mandamus  to 
command  the  defendants  to  certify  the  election  of  A.  B.  as  recorder, 
the  return  stated,  <'  that  the  mayor  and  sheriiis  of  the  said  city,  and  the 
major  part  of  the  aldermen,  those  who  had  been  sheriffs  and  of  the 
common  council  u>ere  not  dufy  assembled  in  the  common  hall  of  the  said 
city  to  proceed  to  the  election  of  a  recorder,  for  the  said  city  as  by  the 
writ  was  supposed.  The  Court  in  quashing  the  return  held,  that  the 
defendants  should  have  shewn  in  what  particular  they  were  not  assem- 
bled for  the  purpose  of  electing  a  recorder,  inasmuch  as  they  had 
admitted  by  such  return  that  they  were  assembled,  but  alleged  it  was 
for  some  other  purpose  (n). 

The  third  rule  is,  that,  "(fa  return  contain  legal  facts  sufficient  to 
support  an  inference  necessary  to  its  validity ,  the  Court  will  draw  such 
inference  and  ^uphold  the  return,^  Thus  where  a  return  alleged  Juit 
amotus  per  majorem  et  burgenses,  it  was  held  to  be  sufficient  though  the 
power  by  the  charter,  &c.,  was  given  to  the  mayor  and  burgesses  who 
had  been  mayors,  because  as  in  such  a  case  it  shall  be  intended,  that 
all  the  burgesses  were  present  and  assented,  so  if  the  major  part  of 
them  who  had  been  mayors  did  not  assent,  an  action  might  be  brought 
for  a  false  return  (o). 

(0  B.  V.  Bristol  (Major),  1  Show.      Mod.  13.     See  supra,  n.  (Q. 
2S8.    B.  V,  London  (City),  Skin.  293.  («)  B.  v.  York  (Mayor),  6  T.  B.74; 

S.  C.  12  Mod.  17.  Bac.  Abr.  tit.  "ilfon."  (J.) 

(«)  B.  V.  Evans,  1  Show.  822.    S.  C.  (o)  Braithwaite's  case,  1  Vent  20; 

Holt,  188.    S.  C.  4  Mod.  31.    S.  C.  12      Com.  Dig.  tit  "  Man^  D.  3. 
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The  fourth  rule  is,  that  "  The  Court  cannot  assume  an  Uleffality,  or 
legal  facts  inconsistent  with  a  return  in  order  to  invalidate  it^  as  that  an 
assembly  to  elect,  &c,  was  unduly  convened,  which  does  not  by  the 
return  appear  to  have  been  so  (p).  The  same  rule  has  been  propounded 
by  Buller,  J.  {q\  thus  "if  a  return  be  certain  on  the  face  of  it,  that  is 
sufficient,  and  the  Court  cannot  intend  facts  inconsistent  with  it  for  the 
purpose  of  making  it  bad." 

The  fifth  rule  is,  that  "  The  Court  in  construing  a  return  taiU  not 
presume  either  for  or  against  its  validity"  (r). 

The  sixth  and  last  rule  as  to  construing  a  return,  is  that,  *^  The  Court 
will  take  notice  of  such  legal  facts  of  which  they  arejudicialfy  cognizant^ 
though  they  be  not  particularly  stated.  Thus  in  a  return  to  a  mandamus 
to  restore  to  a  municipal  office,  if  it  be  stated  that  the  prosecutor  was 
removed  by  the  municipal  body  at  large  for  a  corporate  offence,  it  is 
unnecessary  to  aver  that  a  power  of  removal  for  such  offence  is  vested 
in  such  corporation^  because  the  law  takes  notice  that  such  a  power  is 
inherent  in  its  constitution  («). 

'[•  Motion  to  quash  Return. — The  legal  formuUe  by  which  a  de- 
fective return  may  be  invalidated  are  two,  the  one  by  **  motion  to  quash^ 
which  is  resorted  to,  when  the  return  is  vicious  by  reason  of  any  clear 
and  well  acknowledged  defect;  the  other  by  *^  demurrer^  which  is  ap- 
plicable when  the  return  is  insufficient  for  defects  which  are  not  so 
apparent  to  the  Court,  but  that  they  require  the  invalidity  of  the  retam 
to  be  tested  by  a  solemn  argument.  The  proceeding  by  **  demurrei'* 
has  by  a  late  statute  {t)  been  substituted  for  that  of  ^*  concilium/'  which 
in  effect  was  exactly  the  same. 

As  the  statute  of  9  Ann.  c.  20,  is  altogether  silent  as  to  the  formula^ 
whereby  a  return  when  insufficient  should  be  invalidated,  the  Court  of 
B.  R.  in  the  absence  of  any  express  direction,  adopted  a  practice  similar 
to  that  which  obtains  in  the  case  of  vicious  pleas  in  personal  actions; 
viz.  that  when  the  return  is  upon  the  face  of  it  palpably  a  tricky  one, 
framed  only  for  the  purpose  of  delaying  the  prosecutor  (u),  the  Court  will 
on  motion  quash  it  and  in  some  cases  award  to  the  prosecutor  a  peremptory 

(p)  R.  V.  Shrewsbury  (Corp.),  KeL  bridge  (Mayor),  2    T.    R.  459.    See 

284.  S.  C.  Stra.  1051.  S.  C.  7  Mod.  201.  Steph.  on  PL  p.  383,  6th  edit. 
Bac.  Abr.  tit.  "Jfefon.''  (J.)    R.  r.  W.         (t)  See  etat  6  &  7  Vict,  c  67,  8.  1, 

Riding  (J.),  16  L.  J.,  N.  S.,  M.  C.  171.  App.  As  to  Ireland,  which  ib  governed 

(q)  R.  V.  Lyme  Regis  (Mayor),  1  by  a  legislatiye  proTision,  in  effect  ex- 
Doug.  159.                                              .  acUy  the  same,  see  stat.  9  &  10  Yict 

(r)  R.  V.  Lyme  Regis  (Mayor),    1  c.  118  (6),  App. 
Doug.  158,  per  Ld.  Mansfield.  («)  See  Chit.  Prac  265.    R.  v.  Payo. 

(0  See  ante,  p.  199.    R.  o.  Lyme  3  P.  &  D.  625.    S.  C.  11  A.  &  £.  955. 

R^  (Mayor),  Doug.  159.  R.  v.  Cam-  S.  C.  2  Rail.  Caa.  1.    S.  C.  1  Jar.  54. 
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mandamus  (v).  The  Court  of  B.  R.  has  often  and  expressly  stated, 
that  it  has  the  jurisdiction  of  interfering  summarily  in  such  cases  where 
it  deems  it  proper  to  do  so  (to),  and  that  it  is  perfectly  discretionary  with 
such  Court  to  determine  the  validity  of  the  whole  or  part  of  a  return 
either  on  demurrer  (formerly  concilium),  or  on  motion  to  quash  (x).  The 
Court  will  not  however  quash  a  return  on  motion,  unless  it  be  manifestly 
frivolous  or  contemptuous  (y),  or  clearly  bad  upon  the  face  of  it  (2),  so  that 
if  the  return  be  not  frivolous,  &c.,  or  clearly  bad  upon  the  face  of  it,  its 
validity  must  be  ai^ued  on  a  demurrer,  and  not  on  a  rule  to  quash  (a),  and 
the  Court  will  refuse  to  hear  the  return  discussed  on  motion  to  quash  on 
the  ground  of  urgency  of  the  circumstances,  but  in  such  a  case  will 
direct  the  case  to  be  argued  on  an  early  day  upon  demurrer  (&).  If, 
therefore,  the  return  be  primd  facie  suflScient,  the  Court  will  not  inquire 
into  the  truth  of  the  facts  returned,  but  will  on  motion  to  quash  the 
return,  consider  only  whether  the  matter  of  &ct  returned  be  a  sufficient 
answer  or  not  to  the  mandamus  (c). 

The  Court  will  quash  a  return  if,  as  before  stated,  it  be  upon  its  face 
palpably  a  tricky  one,  framed  only  for  the  purpose  of  delaying  the 
prosecutor;  so  if  it  be  hypothetical  or  uncertain;  but  in  the  latter  cases 
leave  to  amend  is  usually  allowed  (d);  but  not  if  it  be  quashed,  as  in 
the  former  case,  for  insufficiency  of  merits  (e).     So,  the  Court  will 


(r)  R.  V.  Oundle  (Manor),  1  A.  &  E. 
297.  S.  G.  3  N.  &  M.  4S4.  R.  o.  Cam- 
bridge (Mayor),  2  T.  R.  460,  461. 

Formerij,if  one  contemptuouslj  made 
an  ill  retuni,  the  Court  amerced  him, 
and  refused  to  allow  him  to  quash  the 
return  and  make  another.  Anon.,  12 
Mod.  410.  S.  G.  nom.  Lord  v.  Francis, 
Holt,  170, 171,  ante,  p.  366,  n.  («),  (y). 

(w)  R.  V.  Payn,  3  P.  &  D.  625.  S.  C. 
11  A.  &  £.  955.    S.  C.  2  Rail.  Cas.  1 . 

(x)  R.  V.  St.  Katherine's  Dock,  4  B. 
&  Ad.  360.  S.  C.  1  N.  &  M.  121.  R.  o. 
Payn,  3  P.  &  D.  625.  S.  C.  11  A.  &  E. 
955.  S.  C.  2  Rail.  Cas.  1.  R.  v.  Swan- 
sea Harbour,  8  A.  &  E.  449,  n.  (a). 
S.  C.  1  P.  &  D.  5 12.  R.  0.  Nottingham 
(Mayor),  Say.  36,  per  Lee,  C.  J. 

(y)  R.  V.  Payn,  6  A.  &  E.  392,  403. 
S.  C.  1  N.  &  P.  524.  See  R.  v.  St. 
Sariour,  7  A.  &  E.  925,  936.  S.  C.  3  N. 
&  P.  126.  S.  C.  1  N.  &  P.  496.  R.  v. 
Kendall,  1  Q.  B.  374.  S.  C.  4  P.  &  D. 
602.     S.  C.  10  L.  J.,  N.  S.  137,  Q.  B. 


R.  o.  WiUiams,  3  M.  &  R.  404.  S.  C. 
8  B.  &  C.  681. 

(z)  4  B.  &  Ad.  360.  S.  C.  1  N.  &  M. 
121,  ntproy  n.  (x).  R.  v.  Hungerford 
Market,  4  B.  &  Ad.  335,  n.  R.  v.  St 
Andrew,  10  A.  &  E.  739. 

(a)  Ante,  p.  372,  n.  (0 ;  7  A.  &  E. 
925.  S.  C.  3  N.  &  P.  126.  S.  C.  1  N. 
&  P.  496,  tupra^  n.  (y).  R.  o.  Harham 
Roads  (Trustees),  4  Jur.  50. 

(ft)  7  A.  &  E.  925.  S.  C.  1  N.  &  P. 
496.   S.  C.  3  N.  &  P.  126,  supra,  n.  (y). 

(c)  Ante,  p.  6.  R.  r.  Williams,  Say. 
141,perRyder,  C.  J. 

(d)  Ante,  p.  369,  n.  (6).  R.  v,  London 
Dock,  5  A.  &  E.  163.  S.  C.  6  N.  &  M. 
390.  See  ante,  tit.  ''Writ''  (Amendment). 

(e)  R.  r.  Norwich  (Dean),  Stra.  159. 
R.  17.  March,  Burr.  1005.  R.  v,  Rames, 
3  Salk.  232,  11-.  R.  v,  St.  Andrew,  10 
A.  &  E.  736.  R.  V.  Doncaster  (Mayor), 
Burr.  745.  R.  c.  Eastern  Counties  Rail- 
way, 10  A.  &  E.  555,  S.  C.  1  RaU. 
Cas.  509.    S.  C.  4  P.  &  D.  48  ;  and  see 
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quash  it,  if  it  be  repugnant  and  contradictory  (/).  Also,  as  the 
defendant  ought  not  to  embarrass  the  record  with  matter  which  makes 
it  impossible  for  the  prosecutor  to  plead,  or  to  know  what  it  is  he  has 
to  answer,  so  the  Court  will  quash  a  return  which  is  defective  for  this 
cause  (y).  So  if  a  return  consist  of  several  independent  matters,  which 
are  inconsistent,  the  whole  return  must  be  quashed  (A).  But  the  Court 
will  quash  only  part  of  a  return  consisting  of  several  independent 
answers,  some  of  which  are  sufficient  in  law,  and  some  not,  provided 
they  are  not  inconsistent  (i);  and  in  that  case  will  direct  an  issue  as  to 
the  other  part,  which  if  found  by  the  jury  for  the  defendant,  will  be 
sufficient  to  prevent  a  peremptory  mandamus  (j).  The  Court  will  not 
quash  a  return  on  affidavits  of  its  falsity  (A),  nor  because  it  was  filed  too 
late  (/> 

.     Application;   Affidavits. — If  the  ground  of  the  motion  to 

quash  be  any  defect  apparent  on  the  return,  or  because  of  its  invalidity 
in  point  of  law,  affidavits  are  not  required;  but  if  the  case  require 
that  any  fact  or  facts  should  be  deposed  to,  such  affidavits  must  be 
produced  (wi). 

.     Rule. — The  rule  nisi  for  quashing  a  return,  where  it  is 

palpably  defective,  need  not  go  into  the  Crown  paper  («) ;  in  such 
case,  the  Court  will  either  appoint  an  early  day  for  its  argument,  or 
direct  it  to  be  brought  on  as  an  ordinary  rule, 

].     Shewinff  Cause, — In  shewing  cause  against  the  rule  nisi,  the 

defendant  may  insist  upon  any  objection  to  the  writ,  which  shews  that 
it  should  not  have  issued  {o). 

3  A.  &  E.  544.    R.  r.  Wix  (Inhabs.),  2  956,  n.  (h),    S.  C.  3  P.  &  D.  622.  R.  p. 

B.  &  Ad.  203.    See  ante,  tit.  "  Amend-  London  (Mayor),  3  B.  &  Ad.  255.  R.  «. 

ment,''  p.  368,  369.  Cambridge  (Mayor),  2  T.  R.  456. 

(/)  Ante,  p.  361,  n.  (A).    R.  ».  Old  {J)  R.  ».  Cambridge  (Mayor),  2  T. 

Hall  (Manor),  10  A.  &  E.  253.    R.  v.  R.  461,  and  ntpra,  n.  (A). 

Norwich    (Mayor),  2    Salk.    436,  17.  (ft)  R.  c.  Payn,  6  A.  &  E.  892.    S.C. 

S.  C.  Ld.  Raym.  1244.    S.  C.  Holt.  444.  1  N.  &  P.  524.  R.  v.  West  Riding  (J.), 

{g)  R.  o.  Old  HaU  (Manor),  10  A.  &  7  T.  R.  467.    R.  o.  Old  Hall  (Manor), 

E.  253.    R.  V.  Norwich  (Mayor),  2  Salk.  10  A.  &  £.  256.    Goubot  v.  De  Ciouy, 

436.    S.  C.  Ld.  Raym.  1244.  1  Cromp.  &  M.  772.    S.  C.  3  Tyrwh. 

(A)  R.  V,  York  (Mayor),  5  T.  R.  69.  906.   S.  C.  2  D.S6.  R.  o.  Round,  5  N.  & 

74,  per  Ld.  Kenyon,  C.  J.    R.  r.  Nor-  M.  427,  n.  (*).    S.  C.  4  A.  &  E.  139- 

wich  (Mayor),  Ld.  Raym.  1244.    S.  C.  (Q  R.  r.  Kendall,  1  Q.  B.  374,  per 

2    Salk.  436,    17.    R.    r.   Cambridge  Lord  Denman,  C.  J. 

(Mayor),  2  T.  R.  456;  Bac.  Abr.  tit.  (m)  R.  v.  St  Eatherine*8  Dodc,4B. 

'*  Manr  (J.)    See  ante,  p.  361,  n.  (A).  &  Ad.  360.    S.  C.  1 N.  &  M.  121.  And 

As  to  double  and  inconsistent  returns,  see  6  A.  &  E.  405.    S.  C.  1  N.  &  P.  52S. 

see  ante,  p.  360—362.  (n)  R.  v.  St.  Eatherine's  Dodc,  1  N. 

(0  See  ante,  p.  360,  n.  (a).    R.  r.  &  M.  121.    S.  C.  4  B.  &  Ad.  360. 

North  Midland  Railway,  11  A.  &  E.  {p)  See  p.  336,  n.  (m),  338,  n.  (c). 
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,     Rule  Absolute. — If  upon  aigoment,  the  Court  be  of  opinion 

that  the  return  is  insuflScient,  a  rule  to  quash  it  will  be  granted,  which 
must  be  drawn  up  and  entered  in  the  Crown  Office,  but  need  not  be 
served,  and  a  peremptory  writ  of  mandamus  ordered  to  issue  (/?). 

].     Demurrer  to  Return. — ^We  have  by  the  few  lastly  preceding 

pages,  briefly  considered  the  former  of  the  altemative/cwmttte  by  which 
a  return  may  be  invalidated,  viz.  a  "  motion  to  quash  ;^  we  now  proceed 
to  consider  the  latter  of  such  legal  formuliBy  namely,  the  proceeding  by 
way  of  **  demurrer  J**  which  has  by  a  late  statute  (y)  been  substituted  for 
a  "  conciKum^  which  in  effect  was  precisely  equivalent  to  a  demurrer  (r) ; 
for  thereby  the  whole  question  of  law,  including  that  of  the  goodness  of 
the  writ  of  mandamus  itself,  was  considered  (5),  and  also  that  if  a  judgment 
establishing  the  validity  of  the  return  in  law  were  given,  the  prosecutor 
could  not  afterwards  traverse  the  fects  contained  in  it  {().     So  where 


See  Stat.  6  &  7  Vict.  c.  67,  s.  1  (E.),and 
9  &  10  Vict.  c.  1 13,  8.  6  (I.),  App.  R. 
r.  St.  Katherine's  Dock,  1  N.  &  M.  121. 
S.  C.  4  B.  &  Ad.  360, 363,  per  Parke,  J. 
B.  V.  Margate  Pier,  3  B.  &  A.  220.  R. 
».  Brifltow,  6  T.  R.  168.  See  anfe,  tit. 
"  Writ''  {Amendment).  Formerly  the 
Court  would  onlj  hear  one  counsel  of  a 
side  on  the  same  day ;  Comb.  280. 

As  to  affidavits  to  be  used  on  argu- 
ment, see  R.  r.  Harham  Eoad  (Trus- 
tees), 4  Jur.  50. 

(i>)  See  ojite,  p.  339;  Gude's  Cr.  Pr. 
186.  R.  V.  Ouze  Bank  Commissioners, 
8  A.  &  E.  549.  R.  v,  Liverpool  (Mayor), 
Burr.  735.  R.  o.  Doncaster  (Mayor), 
Burr.  745.  And  see  5  T.  R.  69;  Ld. 
Baym.  1244.    S.  C.  2  Salk.  436,  17. 

(q)  See  anfe,  p.  372,  n.  (0- 

(r)  R.  p.  Oundle  (Mayor),  1  A.  &  E. 
297,  299.  S.  C.  3  N.  &  M.  484.  R.  v. 
Eastern  Counties  Railway,  10  A.  &  E. 
558.  S.  C.  4  P.  &  D.  48.  R.V.Dublin 
(Dean),  Stra.  537.  R.  v.  Birmingham 
RaUway,  2  Q.  B.  47.  S.  C.  1  G.  &  D. 
324.  See  Stat.  9  Ann.  c.  20,  s.  2.  R.  v. 
London  (Mayor),  3  B.  &  Ad.  259. 

The  mode  of  obtaining  the  opinion  of 
the  Court  upon  a  return,  by  way  of 
^Concilium**  was  this, — ^the  prosecutor 
obtained  a  motion  paper  signed  by 
counsel,  indorsed  "  to  move  for  a  *  Con- 
ciliunC  to  quash  the  return,  and  for  a 


peremptory  mandamus,"  which  being 
taken  to  the  Crown  Office,  the  rule  was 
drawn  up  and  entered,  and  the  case 
inserted  in  the  Crown  paper  for  argu- 
ment :  the  subsequent  proceedings  were 
similar  to  those  of  demurrer.  Gude*8 
Cr.  Pr.  185,  186.  R.  v.  St.  Pancras 
(Trustees),  3  A.  &  E.  535.  S.  C.  5  N. 
&  M.  222.     Cr.  Oft*.  Rules,  r.  22,  App. 

The  rule  must  have  been  obtained  by 
the  prosecutor  before  he  had  pleaded, 
fDr  after  having  taken  that  step  he  was 
not  at  liberty  to  withdraw  his  plea  and 
set  down  the  return  for  argument  on 
eanciUum ;  a  rule  nisi  for  that  purpose 
has  been  discharged  on  the  ground  that 
the  effect  of  it  would  be  to  deprive  the 
defendant  of  the  opportunity  of  taking 
the  case  to  a  Court  of  Error.  Wilsford 
V.  Doncaster  (Mayor),  Burr.  738.  R. 
r.  York  (Mayor),  2  G.  &  D.  585,  n.  (a). 
R.  V.  West  Riding  (J.),  5  Q.  B.  1.  R. 
0.  Old  Hall  (Manor),  10  A.  &  E.  555. 
S.  C.  2  P.  &  D.  518.  S.  C.  W.  W.  &  D. 
650.     See  ante,  p.  372,  n.  (t). 

(s)  AntCy  p.  338,  n.  (c),  374,  n.  (p). 
R.  V,  Eastern  Counties  Railway,  10  A. 
k  £.  558.  S.  C.  4  P.  &  D.  48.  S.  C.  I 
Rail.  Cas.  509. 

(0  R.  ».  Oundle  (Mayor),  1  A.  &  E. 
299,  per  Patteson,  J.  R.  t?.  London 
(Mayor),  3  B.  &  Ad.  275.  S.  C.  2  N. 
&  M.  126.     R.  F.  Payn,  11  A.  &  E.  957. 
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on  a  return,  a  concilium  had  been  obtained,  and  the  return  on  aigument 
held  insufficient  in  law,  and  a  peremptory  mandamus  awarded,  the 
Court  would  not,  at  the  instance  of  the  party  making  such  return, 
withhold  the  peremptory  writ,  and  direct  the  prosecutor  to  demur  to 
the  return,  in  order  that  the  case  might  go  to  a  Court  of  Error  (u); 

It  is  singular  that  although  the  stat  9  Ann.  c.  20,  s.  2,  permits  the 
prosecutor  merely  to  plead  to,  or  traverse  a  return,  yet  should  allow  the 
defendant  to  reply,  take  issue  or  demur  to  such  plea  or  traverse,  or  in 
other  words  that  the  power  to  demur  should  have  been  specifically  given 
to  the  defendant  and  not  to  the  prosecutor.  It  was  this  distinction 
which  gave  rise  to  the  practice,  that  where  an  insufficient  return  was 
filed,  the  prosecutor  was  allowed  to  make  an  application  to  the  Coon, 
in  the  nature  of  a  demurrer,  and  called  a  ^^ concilium^  to  quash  it,  which 
if  it  were  granted  and  were  ultimately  successful,  a  peremptory  manda- 
mus was  at  once  awarded,  as  there  could  be  no  proceeding  by  writ  of 
error  (u).  This  method  of  procedure  being  found  to  be  in  many  cases 
greatly  inconvenient,  the  more  so  as  writs  of  mandamus  had  of  late 
years  very  much  increased,  and  were  frequently  awarded  in  cases  of 
considerable  importance,  it  became  necessary  for  the  purposes  of  justice 
that  the  prosecutor  should  have  the  power  to  demur  to  a  return  made 
to  any  such  writ,  in  order  that  the  decision  of  the  Courts  having  jurisdic- 
tion over  them,  as  to  the  validity  of  such  return,  should  be  reviewed  by 
a  Court  of  Error  for  remedy,  whereof  it  is  by  stat.  6  &  7  Vict.  c.  67, 
s.  1  (to),  enacted,  that  in  all  cases  in  which  the  prosecutor  of  any  writ 
of  mandamus  shall  wish  or  intend  to  object  to  the  validity  of  any  return, 
then  or  thereafter  to  be  made  to  the  same,  he  shall  do  so  by  way  of 
demurrer  to  the  same  in  such  and  the  like  manner  as  is  now  practised 
and  used  in  the  Court  of  B.  R.,  or  the  Courts  of  the  counties  palatine 
in  personal  actions,  and  thereupon  the  same  writ  and  return  and  the 
said  demurrer  shall  be  entered  upon  record  in  the  said  Courts  respec- 
tively, and  such  and  the  like  further  proceedings  shall  be  thereupon 
had  and  taken  as  upon  a  demurrer,  to  pleadings  in  personal  actions  in 
the  said  Courts  respectively,  and  the  said  Courts  respectively  shall 
thereupon  adjudge  either  that  the  said  return  is  valid  in  law,  or  that 
it  is  not  valid  in  law,  or  that  the  writ  of  mandamus  is  not  valid 
in  law,  and  if  they  adjudge  that  the  said  writ  is  valid  in  law,  but 

(u)  R.  V,  Oundle  (Manor),  1  A.  &  £.  obtaining  time  to  demur,  see  stat.  9  Ami. 

283,  297.     S.  C.  3  N.  &  M.  484,  496.  c.  20,  s.  6,  App.  As  to  quashing  return, 

(r)  R.  V,  Cambridge  (Mayor),  2  T.  see  an/e,  p.  372--375.    As  to  Ireland, 

R.  460,  461.    R.  V.  Oundle  (Manor),  1  see  stat.  19  Geo.  2,  c.  12,  App. 

A.  &  E.  297,  298.    R.  p.  Eastern  Coun-  (w)  See  stat  App.    As  to  Ireland, 

ties  Railway,  10  A.  &  £.  558.    S.  C.  4  P.  see  the  provision  totidem  verbis  in  stat. 

&  D.  48.    S.  C.  1  Rail.  Cas.  509.    As  to  9  &  10  Vict.  c.  113,  s.  6,  App. 
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that  the  retmn  thereto  is  not  valid  in  law,  then  and  in  every  such  case 
they  shall  also  by  their  said  judgment  award  that  a  peremptory 
mandamus  shall  issue  in  that  behalf,  and  thereupon  such  peremptory 
writ  of  mandamus  may  be  sued  out  and  issued  accordingly,  at  any  time 
after  four  days  from  the  signing  of  the  said  judgment,  and  it  shall  be 
lawful  for  the  said  Courts  respectively,  and  they  are  thereby  required  in 
and  by  their  said  judgment  to  award  costs  to  be  paid  to  the  party  in 
whose  favour  they  shall  thereby  decide,  by  the  other  party  or  parties. 

As  before  stated  (z),  it  is  discretionary  with  the  Court  either  to 
determine  the  validity  of  a  return  on  motion  to  quash,  or  to  direct  the 
prosecutor  to  demur,  in  order  that  the  case  be  set  down  in  the  Crown 
paper  for  argument  (y).  If  the  return  be  clearly  bad  on  the  &ce  of  it,  the 
Court  will  quash  it  on  motion  (z) ;  but  if  it  be  not  clearly  bad  upon  the 
face  of  it,  nor  frivolous,  or  if  it  raise  matters  of  law,  its  validity  must  be 
argued  on  demurrer,  and  not  on  a  rule  to  quash  it  (a).  So,  if  the  return 
disclose  a  case  of  difficulty,  the  Court  usuaUy  orders  it  to  be  brought  on 
in  the  Crown  paper  (&),  or  if  it  involve  an  abstruse  question  of  law  will 
direct  it  to  be  set  down  in  the  special  paper  for  an  argument  (c). 

The  form  and  practice  of  a  demurrer  in  the  case  of  a  mandamus  is  by 
Stat  6  &  7  Vict  c.  67,  s.  1,  (E.),  and  9  &  10  Vict  c.  113,  s.  6,  (L),  the 
same  in  all  respects  as  a  demurrer  in  the  case  of  personal  actions  (d). 
The  demuirer  must  be  entered  at  the  Crown  office,  and  a  copy  filed 
there  beside  the  one  delivered  to  the  opposite  party. 

].     Joinder  in  Demurrer. — There  must  be  one  and  only  one  side 

bar  rule  to  join  in  demurrer  which  must  be  drawn  up  and  served  upon 
the  opposite  party,  (and  no  peremptory  rule  given  thereon),  it  expires  in 
four  days  next  after  service  (c).  The  joinder  must  be  entered  at  the  Crown 
office,  and  delivered  and  filed  as  the  demurrer,  and  on  default  being  made 

(:r)  See  tit  "  Quashing  Return,''  p.  (Mayor),  3  B.  &  Ad.  255.     S.  C.  2  N. 

372—375.  &  M.  126. 

(y)  R.  9.  St.  Katharine's  Dock,  4  B.  (c)  R.  v.  Mildmaj  (Dame),  5  B.&  Ad. 

&  Ad.  360.    S.  C.  1  N.  &  M.  121.  256.    S.  C.  2  N.  &  M.  778. 

(z)  See  tit.  "  Quashing  Return^'  ante,  (d)  For  the  practice  of  a  demurrer 

p.  372—375  ;  4  B.  &  Ad.  362,     S.  C.  in  personal  actions,  see  Chit.  Prac.  827 

1  N.  &  M.  121.    Ante,  p.  372,  n.  (0-  —837,  8th  edit. 

(a)  R.  r.  St.  Saviour's  (Parish),  3  N.  As  to  cases  within  the  stats.  1  Wm.  4, 
&  P.  126.  S.  C.  7  A.  &  E.  925.  R.  v.  c.  21,  s.  4  (E.),  and  9  &  10  Vict.  c.  113, 
Payn,  3  N.  &  P.  165,  R.  v.  Round,  4  s.  3  (I.),  (see  stats.  App.),  it  is  thereby 
A.  &  E.  139.  S.  C.  5  N.  &  M.  427.  S.C.  provided  in  whose  name  the  demurrer 
1  H.  &  W.  546.  R.  r.  St.  Margaret  shall  be  joined,  and  the  proceedings  to 
(Parish),  1  P.  &  D.  124,  n.  (b).  S.  C.  judgment  carried  on.  See  ante,  p.  302, 
8  A.  &  E.  889.     S.  C.  2  P.  &  D.  510.  n.  (g),  313,  n.  (0,  342,  n.  (r). 

(b)  4  B.  &  Ad.  360.  S.  C.  1  N.  &  (c)  Crown  Off.  Rules,  r.  18;  see 
M.  121,  supra,  n.  (y).     R.  v.  London  rules,  App.    Form  of  rule: — 
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judgment  by  default  may  be  signed  (/).  If  on  the  other  hand  a  joinder 
in  demurrer  be  filed  and  delivered,  either  party  (usually  the  party 
demurring),  may  proceed  without  a  previous  motion  or  a  rule  for  a 
*<  concilium/*  to  set  down  (at  the  Crown  office)  the  demurrer  for  argument 
It  has  however  been  held  that,  when  the  business  of  a  vacation  sittings 
has  been  appointed,  a  demurrer  cannot  be  aigued  at  such  sittings 
without  the  consent  of  the  Court  and  of  all  parties.  I^  however,  it  be 
so  agreed,  the  demurrer  may  be  set  down  at  such  sittings  to  be  aigued 
as  on  a  concilium,  and  with  the  same  consequences  (g), 

].    Paper  Books. — In  all  cases  entered  for  argument  in  the 

Crown  paper,  the  prosecutor  or  his  attorney  should  deliver  a  paper  book 
of  the  proceedings  to  each  of  the  two  senior  Judges  of  the  Court,  and 
the  defendant  or  his  attorney  should  in  like  manner  make  and  deliver  a 
paper  book  to  the  third  and  fourth  Judges  of  the  said  Court  respectively, 
two  days  before  the  day  on  which  the  case  will  be  put  in  the  paper  for 
argument;  and  such  several  paper  books  should  in  all  cases,  (except 
where  a  special  case  is  reserved  for  the  opinion  of  the  Court),  contain 
in  the  margin  thereof,  or  appended  thereto,  and  to  be  delivered  there- 
with, the  points  intended  to  be  argued,  but  should  not  contain  any  other 
observation  or  matter,  than  such  points  for  argument,  together  with 
copies  of  the  proceedings,  and  a  copy  of  the  rule  nisi  to  quash,  or  for  a 
concilium.  Judgment  may  be  given  by  the  Court  agaipst  a  party 
neglecting  to  deliver  paper  books  to  the  Judges,  or  delivering  the  same 
without  the  points  for  argument,  if  the  Court  shall  so  please  (A). 

The  briefs  for  counsel  are  the  same  as  in  ordinary  cases  (t). 

Where  necessary  for  the  attainment  of  justice,  and  to  try  the  validity 
of  a  return,  the  Court  of  B.  R.  will,  on  motion,  grant  a  rule  to  inspect 
corporation  books,  &c.,  though  the  corporation  be  not  a  party  to  the 


« Saturday,  the  day  of  ,  in  the  sidd  prosecutors  against  the  said 

the year  of  the  reign  of  Queen  defendants,  for  want  of  a  joinder  in 

Victoria.  demurrer. 

In  the  Queen's  Bench.  Side  Bar.  By  the  Court." 

(Venue.)  (/)  Crown  Off.  Rules,  r.  19,  App. 

The  Queen  on  the  prosecution  And  see  tit  ^Plea"^  (Judgment  hjfdefnU). 

of  S.  B.  &  J.  £.  (g)  B.  V,  Eenikll,  1  Q  B.  374.  S.  C. 

agst,  4  P.  &  D.  602.    S.  C.  10  L.  J.,  N.  S. 
J.  W.  and  T.  C,  Chapelwardens.        .  137,  Q  B. 

Unless  the  defendants  shall  join  in  de-  (A)  Crown  Off.  Rules,  r.  23,  App. 

murrer  with  the  prosecutors,  within  four  See  form  of  points  of  demurrer.    R.  r. 

days  next  after  service  of  this  rule  upon  Conyers,  }5  L.  J.,  N.  S.  300,  Q.  B. 

the  attorney  or  agent  for  the  said  de-  R.  v.  Amaud,  16  L.  J.,  N.  S.  52,  Q.  B. 

fendants,  let  judgment  be  entered  for  (i)  See  Chit.  Prac.  833. 
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dispate  (j);  but  such  a  rule  will  not  be  granted  until  after  the  filing  of 
the  return  (A),  because,  until  then,  the  Court  cannot  see  that  such 
inspection  will  be  necessary  (/).  The  Court  never  grants  a  rule  to 
inspect  corporation  charters,  as  copies  of  them  may  be  obtained  at  the 
Rolls  (m). 

^].    Argument — The  case  is  called  on  for  argument  in  its  turn, 

and  the  arguments  are  conducted  as  in  a  demurrer  in  a  personal 
action  (n).  It  is  also  the  practice,  on  a  demurrer  to  a  return  to  a 
mandamus,  to  hear  one  counsel  only  on  each  side  (o). 

It  has  been  held,  that  when  a  return  to  a  mandamus  has  been  made, 
and  a  conct&um  obtained,  the  counsel  objecting  to  the  return,  ue.  counsel 
for  the  Crown,  is  entitled  to  begin,  and  must  be  heard  first,  though  the 
opposite  counsel  take  an  objection  to  the  form  of  the  writ  {ao\  as  in  the 
case  of  a  demurrer  in  a  personal  action  (jp). 

No  objection  to  a  return  can  be  made,  except  for  defects  apparent 
upon  the  fiice  of  it  (y).  Nor  will  the  Court  permit  a  point  diat  has 
been  decided  on  the  rule  nisi  for  the  writ  to  be  again  discussed  on  the 
demurrer  (r).  Thus  it  is  then  too  late  to  raise  objections  which  impugn 
the  propriety  of  originally  issuing  the  writ  («),  as  that  the  proper 
remedy  was  indictment,  and  not  mandamus  {t). 

It  was  formerly  held,  that  it  was  too  late,  when  arguing  on  the 
validity  of  a  return,  to  make  any  objection  to  the  writ  itself,  for  the 
several  reasons:  first,  that  the  defendant  should  have  applied  to  the 
Court  to  have  quashed  it ;  secondly,  that  he,  by  making  a  return,  pre- 
cluded himself  from  objecting  to  that  which  he  had  elected  to  answer  (tt) ; 
and  lastly,  because  afier  the  rule  for  the  writ  has  been  made  abso- 

O'}  R.  V.  Newcastle  HoBtmen,  Stra.  {p)  R.  v.  Smith,  13  L.  J.,  N.  S.  166, 

1233 ;  Gude'8  Cr.  Vr,  189.  Q.  B.    S.  C.  5  Q.  B.  619.    8.  C.  1  D, 

(k)  R.  V.  Nottingham,  1  W.  Blac.  58.  &  M.  565. 

R.  V,  Surrey  (J.),  Say.  144,  (the  prac-  (q)  R.  v.  St.  Margaret  (Pariah),  10 

tice  is  otherwise  on  ^lo  Warranto),  A.  &  E.  732,  n.  (a). 

(J)  Anon.,  1  Barn.  26.  Anon.,  2  Salk.  (r)  R.  v,  Leicester  (J.),  4  B.  &  C. 

430.    Com.  Dig.  tit.  *'  Man,""  D.  2.  896,  n.  (a). 

(m)  R.  9.  Tucker,  1  Bam.  28.  Anon.  («)  R.    v.  Nottingham  Old   Water- 

2  Salk.  430.  works,  6  A.  &£.  365.    S.  C.  1  N.  &  P. 

(n)  R.  V.  St.  Pancras  (Trustees),  3  480.    R.  o.  St.  Katharine's  Dock,  4  B. 

A.  &  E.  535,  538.  S.  C.  5  N.  &  M.  222.  &  Ad.  363.    S.  C.  1  N.  &  M.  121. 

(o)  R,  ».  Gordon,  1  B.  &  A.  526,  n.  (0  R-  r>.  Bristol  Dock,  2  Q.  B.  64. 

(a).  S.  C.  1  G.  &  D.  286.    S.  G.  2  Rail.  Cas. 

(po)  R.  o.  St.  Pancras  (Trustees),  3  599. 

A.  &  E.  535,  538,  n.  (a).    S.  C.  5  N.  &  (u)  See  a/Ue,  p.  338,  n.  (c),  874,  n.  (o). 

M.  222.    R.  V,  St.  Pancras  (Trustees),  R.  p.  York  (Mayor),  5  T.  R.  74, 75.  See 

6  A.  &  E.  314.    S.  C.  1  N.  &  P.  507.  attle,  tit.  "  Qmouthing  Writ;'  p.  386—339. 
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lute,  it  was  a  rule,  that  all  that  was  open  for  the  defendant  to  do,  was 
either  to  comply  with  the  first  writ,  or  to  give  a  good  l^al  answer 
to  it,  and  that  if  neither  were  done,  a  peremptory  mandamus  woald  be 
awarded  (c?).  But  these  rules,  and  the  decisions  upon  which  they  were 
founded,  are  clearly  at  variance  with  the  later  authority,  and  the  sta- 
tutory provision  upon  this  point,  and  it  may  now  be  taken  as  a  rule,  that 
a  defect  in  substance  to  the  writ  appearing  on  the  record,  may  be  taken 
advantage  of  after  the  return  filed,  or  at  any  time  before  the  issuing  of 
the  peremptory  mandamus  (w) ;  because  quod  initio  vitiosum  est  nan 
potest  tractu  temporis  convalescere  (x).  Thus,  an  objection  that  the  writ 
is  directed  to  a  steward  of  a  manor  alone,  in  a  case  where  the  lord 
ought  to  be  joined,  is  matter  of  substance,  and  may  be  taken  at  any 
time  {xx).     So  where  the  writ  is  bad  for  excess,  &c.  (y). 

].    Judgment. — The  judgment  is  given  as  in  ordinary  cases. 

The  Court,  in  giving  judgment,  will  first  dispose  of  the  objections  to 
the  writ,  for  if  that  be  bad,  then  the  sufficiency  or  not  of  the  return  is 
immaterial  (z).  Where  one  part  only  of  a  divisible  return  vi  bad,  it  will, 
not,  on  demurrer,  in  analogy  to  the  practice  as  to  **  quashing^  render 
invalid  that  which  per  se  is  good  (a). 

By  Stat  6  &  7  Vict  c.  67,  s.  1  (i),  it  is  enacted,  that  upon  the 
argument  of  a  demurrer,  the  Court  shall  adjudge  either  that  the  said 
return  is  valid  in  law,  or  that  it  is  not  valid  in  law,  or  that  the  writ  of 
mandamus  is  not  valid  in  law,  and  if  they  adjudge  that  the  said  writ  is 
valid  in  law,  but  that  the  return  thereto  is  not  valid  in  law,  then,  and 
in  every  such  case,  they  shall  also,  by  their  judgment,  award  that  a 
peremptory  mandamus  shall  issue  in  that  behalf.  And  it  shall  be 
lawful  for  the  said  Courts  respectively,  and  they  are  thereby  required 
in  and  by  their  said  judgment,  to  award  costs  to  be  paid  to  the  party  in 

(v)  R.  o.  The  Brewers*  Company,  4  Vict.  c.  113,  b.  6,  App. 

D.  &  R.  497.    S.  C.  3  B.  &  C.  172.  (x)  D.  50,  tit  17.  f.  29. 

(w)  R.  V.  Margate  Pier,  3  B.  &  A.  {xx)  R.  v.  PoweU,  1  Q.  B.  352,  S.  C. 

221.    R.  V.  West  Riding  (J.),  7  T.  R.  4  P.  &  D.  719.    S.  C.  10  L.  J.,  N.  S. 

48.    R.  V.  Physicians'  Coll.,  Burr.  2742.  148,  Q.  B.    See  ante,  p.  158,  n.  (»,  (*). 

R.  V.  Shepton  Mallett  (Overseers),  5  (y)  R.  r.  St.  Pancnu  (Trustees),  3 

Mod.  420.    R.  V,  Abmgdon  (Major),  2  A.  &  £.  535.     S.  C.  5  N.  &  M.  222. 

Salk.  699,  700.    S.  C.  Ld.  Rajm.  559.  {z)  R.  o.  Darlington  School,  6  Q.  B. 

S.  C.  Carth.  499.    R.  v.  Chester  (City),  682,  697.    S.  C.  14  L.  J.,  N.  S.  67, 

5  Mod.  10.    R.  0.  Ward,  Stra.  893.   R.  Q.  B.    R.  v,  Bristol  Dock,  9  D.  &  R. 

».  Tregony  (Mayor),  8  Mod.  Ill,  127.  816.    S.  C.  6  B.  &  C.  181, 189. 

Taylor  r.   Gloucester  (City),   1   Roll.  (a)  See  ante,  p.  374,  n.  (t").    R.  v. 

409.    R.  0.  Littleport  (Parish),  6  Mod.  New  Windsor  (Mayor),  7  Q.  B.  908. 

97.    See  stat.  6  &  7  Vict.  c.  67,  s.  1,  S.  C.  13  L.  J.,  N.  S.  387,  Q.  B. 

App.    As  to  Ireland,  see  stat.  9  &  10  {b)  See  stat.  App.,  and  ante,  p.  376. 
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whose  favor  they  shall  thereby  decide,  by  the  other  party  or  parties  (c). 
The  judgment,  when  given,  is  entered  of  record  (rf). 

1.     C(ut9, — It  has  been  held,  that  after  argument  and  judgment 

on  a  return  to  a  writ  of  mandamus,  costs  wiO  be  given  to  the  successful 
party,  unless  very  strong  grounds  of  exemption  be  shewn  (e);  and  also, 
that  costs,  in  such  case,  are  entirely  within  the  discretion  of  the  Court, 
under  stat  I  Wm.  4,  c.  21,  s.  6,  although  that  section,  in  terms, 
provides  only  for  the  costs  of  an  application,  where  the  writ  shall  be 
granted  or  refused^  or  issued  and  obeyed  (/).  But  by  the  subsequent 
Stat  6  &  7  Vict,  c  67,  s.  1  (^),  it  would  seem  that  the  discretionary 
power  conferred  by  stat  1  Wm.  4,  c.  21,  s.  6,  has  been  taken  away,  the 
words  of  the  former  act  being,  that  '^it  shall  be  lawful  for  the  said 
Courts  respectively,  and  they  are  hereby  required,  in  and  by  their  said 
judgment,  to  award  costs  to  be  paid  by  the  party  in  whose  fiivor  they 
shall  thereby  decide,  by  the  other  party  or  parties"  (A). 


(e)  The  stat  9  &  lOYict  c  113, 8. 6, 
as  to  Irdand,  contains  a  like  enactment 

(d)  R.  V.  St  Pancras  (Trustees),  S 
A.  &  £.  635,  538.  S.  C.  5  N.  &  M. 
222.  R.  V.  Darlington  School,  6  Q.  B. 
682,  697.  S.  C.  14  L.  J.,  N.  S.  67,  Q.B. 

The  following  is  a  form  of  judgment 
on  cond/tifin,  affirming  sufficiency  of  a 
return  to  a  mandamus  : — ^'Whereupon 
**  all  and  singular  the  premises  haying 
"  been  seen  and  fully  understood  bj  the 
^  Court  of  our  said  Ladj  the  Queen 
**  now  here,  it  is  considered  and  adjudged 
"  by  the  said  Court  here,  that  tiie  said 
^  return  is  good  and  sufficient  in  law  to 
"  preclude  him,  the  said  M.  S.,  from 
•«  being  admitted  into.the  said  place  and 
«<  office  of  alderman  of  the  ward  of  Port- 
"'  soken,  in  the  said  city  of  London,  and 
«« that  the  said  mayor  and  alderman  of 
M  the  city  of  London  do  go  without  day 


"  in  this  behalf.**  R.  v.  London  (Mayor), 
3  B.  &  Ad.  275.    S.  C.  2  N.  &  M.  126. 

(e)  R.  V.  Newcastle  (Mayor),  1  Q.  B. 
751.  S.  C.  1  G.  &  D.  388,  cited  in  R. 
r.  St  Pancras,  2  D.,  N.  S.  957.  R.  v. 
Dartmouth  (Mayor),  2  D.,  N.  S.  982. 
S.  C.  12  L.  J.,  N.  S.  88,  M  C.  R.  v. 
St  Saviour,  7  A.  &  £.  948.  S.  C.  3  N. 
k  P.  126.  S.  C.  1  N.  &  P.  496.  R.  v. 
Newbury  (Mayor),  2  G.  &  D.  109. 
S.  C.  1  a  B.  751.  S.  C.  11  L.  J.,  N.  S. 
149,  Q.  B.    See  poit,  tit  '^  Co^r 

(/)  R.  V.  Scott,  1  D.  &  L.  212.  And 
see  1  Q.  B.  751.  S.  C.  1  G.  &  D.  388, 
andl  G.  &D.  117.  S.  C.  1  Q.  B.  636, 
and  1  G.  &  D.  127.  S.  C.  1  Q.  B.  660, 
S.  C.  9  L.  J.,  N.  S.,  362,  Q.  B. 

(g)  See  a  like  enactment  as  to  Ire- 
land, 9  &  10  Vict  c.  1 13,  s.  6,  App. 

(K)  See  further  as  to  costs,  poMtj  tit. 
"Corff.** 
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CHAPTER  THE  SEVENTH. 


THE   PLEA,   REPLICATION,   AND  SUBSEQUENT   PROCEEDINGS  INCLUSIVE 
OF   THE   PEREMPTORY  WRIT  OF  MANDAMUS. 

Having  in  the  preceding  Chapter  treated  of  the  Return,  and  of  those 
formuUB  whereby  it  may  be  invalidated,  if  it  bear  upon  its  fece  evidence 
of  its  legal  insufficiency,  it  is  proposed  in  the  present  Chapter,  agreeably 
with  the  following  analysis,  to  treat  both  of  those  proceedinfi^  whereby 
the  prosecutor  or  the  defendant  may  have  his  right  tried  upon  the 
merits,  and  also  of  the  peremptory  writ,  to  which  the  prosecutor  is 
entitled  if  ultimately  successful 
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Judgment — Entry  on  RoU. 

Bow  entered  -  396 

Nunc  pro  tunc     -  -896 

As  in  case  of  nonsuit  -  396 

Non  obstante  veredicto  -  397 
Motion  in  arrest  of  Judg' 

ment    -            -  -  397 

Motion  for  a  new  Trial  -  897 
Error, 

Writof  Error            -  •  897 

Joinder  in  Error        -  -  399 
Execution, 

Writs  of  Execution     -  -899 
Peremptory  Mandamus. 
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How  obtained              -  -  404 
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made    -            -  -  406 

Rules  nisi  and  absolute  -  407 
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Form  of  Writ     -  -  407 

How  issued          -  -408 
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Setting  it  aside            -  -  408 

Amendmentof  Writ     -  -  409 


].     What. — The  pleading  with  which  the  prosecutor  meets  or 

answers  the  defendant's  return,  if  sufficient  in  law,  though  &lse  in  fiict. 
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provided  he  do  not  wish  to  proceed  at  common  law  by  way  of  action 
for  the  false  return,  is  termed  a  Pteot  which  answers  to  the  pleading  of 
the  same  name  in  a  personal  action ;  except  that  in  cases  of  mandamus 
it  is,  as  in  replevin,  die  prosecutor's  pleading  (a). 

At  common  law,  no  traverse  to  a  return  was  allowed,  the  only  remedy 
then  available  for  the  prosecutor,  if  injured  by  a  return  false  in  fact, 
being  an  action  on  the  case  for  such  false  return  (&),  which  proceeding 
he  could  not,  however,  adopt,  until  such  return  had  been  adjudged  to 
be  good  in  law;  for  the  allied  reason,  that  if  it  were  insufficient  in 
law,  the  prosecutor  could  not  be  prejudiced  by  it(c),  because  the  Court, 
on  motion,  would  quash  it  (d).  It  was  this  grievance  which  induced  the 
remedy  which  the  prosecutor  now  has  by  stat  9  Ann.  c.  20,  s.  2,  whereby 
he  is  empowered  to  plead  to  or  traverse  the  facts  in  the  return,  as  in  an 
action  on  the  case  for  a  false  return ;  the  practical  effect  of  which  is, 
that  if  the  issue  on  the  traverse  be  found  for  the  prosecutor,  it  becomes 
immaterial  whether-  the  return  be  or  not  sufficient  in  law;  for  he  is 
entitled  to  have  a  peremptory  mandamus,  in  the  same  manner  as  he 
would  have  had,  if  the  return  have  been  adjudged  insufficient :  so  that 
if  it  turn  out  that  the  return  is  untrue  in  fact,  the  result  is  the  same  as 
though  it  be  true  in  fact,  and  insufficient  in  law  (e).  The  above  stat. 
9  Ann.  c  20,  which  has  application  to  municipal  offices  only,  has  been 
subsequently  extended  by  stat  I  Wnu  4,  c.  21,  to  writs  of  mandamus 
in  all  other  cases  (/). 

].     Time  to  pkad.— The  prosecutor  should,  pursuant  to  stat 

9  Ann.  c.  20,  s.  2,  (^),  within  a  reasonable  time  (A),  plead  to  the 
return. 


(a)  See  stats.  App.    As  to  Ireland,  Chapel  (Dean),  8   Mod.  28.     Bagg*8 

see  stat  19  Geo.  2,  c.  12,  App.    See  case,  11  Rep.  99  b.;  Bull.  N.  P.  204 ; 

post,  tit  "  Actum,  ^Cjfor  falae  return^  Bac.  Abr.  tit  "  Mofi:"  (K.)    As  to  Ire- 

(6)  See  ante,  p.  6,  7.    Awdley's  case,  land,  see  stat  19  Geo.  2,  c.  12,  App. 

Latch.  124.    S.  C.  Foph.  176.    Fall  v.  (/)  See  stat.  App.    As  to  Ireland, 

Reg.,  2  G.  &  D.  804.    And  see  Burr,  see  stat  9  &   10  Vict.  c.  113,  App., 

729;  1  Sid.  410;  1  Vent  11 ;  2  Salk.  which  extends  the  stat  1  Wm.  4,  c.  21, 

432 ;  Stra.  58.     See  past,  tit  ^^  Action  to  Ireland.    As  to  returns  bj  way  of 

far  false  retumT  traverse,  see  ante,  p.  348 — 351. 

(e)  Enfield  r.  Hills,  2  Ley.  236,  238.  As  to  traverses  in  general,  see  the 

it  o.  London  (Major),  3  B.  &  Ad.  276,  several    subjects    of   the  alphabetical 

279.    Com.  Dig.  tit.  '*ilfan.**  D.  6.  series  and  p.  194. 

(<0  See  ante,  p.  335,  336,  and  past,  (g)  See  stat  App.    As  to  Ireland^ 

at.**  Action,  ^c,  for  false  return.*'  see  stat  19  Geo.  2,  c.  12,  App.    See 

(tf)  Ante,  p.  7,  n.  (t),  (ti).  R.  v.  post,ilt.**  Action,  ^c,  for  false  return.*" 
London  (Mayor),  3  B.  &  Ad.  279,  per  (A)  Ante,  p.  7,  n.  (u).  R.  v.  Swan- 
Lord  Tenterden,  C.  J.  Kjnaston  v.  sea  (Corp.),  £.,  24  Geo.  3 ;  Gnde^s  Cr. 
Shrewsbury,  Stra.  1051.    R.  v.  Trinity  Fr.  192. 
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After  judgment  has  been  entered  on  demurrer  to  the  return,  the 
prosecutor  has  no  right  to  file  pleas  trayersing  such  return,  and  if  filed, 
the  Court  will,  on  motion,  order  them  to  be  taken  off  the  file(i); 
which  rule  proceeds  on  the  assumption,  that  the  Court  will  not  allow  a 
return  to  be  traversed  after  it  has  been  held  good  upon  demurrer  (j). 
But  if  the  Court  quash  as  well  on  demurrer,  as  upon  motion,  part  of  a 
return  to  a  mandamus,  which  consists  of  several  independent,  but 
consistent  matters,  some  of  which  are  sufficient,  and  others  not,  the 
prosecutor  may,  by  leave  of  the  Court,  traverse  the  subsisting  part  of 
such  return  (A).     The  Court  has  not,  however,  yet  settled,  to  what 
extent  a  traverse  to  a  return  will  be  allowed  after  it  has  been  held 
good  on  demurrer ;  at  all  events,  the  rule  as  to  not  allowing  a  traverse  after 
a  demurrer,  has  no  application  where  the  Court  has  simply  refused,  on 
motion,  to  order  a  return  to  be  taken  off  the  file ;  for  an  argument  and 
ruling  of  the  Court  on  motion,  does  not  put  the  case  into  the  same 
state  as  if  there  had  been  judgment  on  demurrer  (Q.     In  one  case,  how- 
ever, counsel,  before  filing  a  traverse  to  the  defendant's  return,  applied 
for  leave  to  take  the  opinion  of  the  Court  afterwards,  on  ccnciUumy  as  to 
the  other  parts  of  the  return,  if  it  should  be  necessary,  to  which  the 
Court  assented,  saying,  it  thought  the  application  quite  reasonable  (m). 

The  prosecutor  may  obtain  time  to  plead,  &c.,  as  in  an  action  on  the 
case  for  a  false  return  (n). 

\     Rule  to  plead. — One  side  bar  rule  to  plead  only  need  be 

given,  (so  that  it  is  not  necessary  to  give  any  peremptory  rule) ;  such 
rule  may  be  drawn  up  and  be  served  as  well  in  Term  as  in  Vacation, 
and  expires  in  ten  days  after  service  thereof  (o). 

].     Enforcing  Plea. — ^If  the  defendant  have  both  formally  and 

substantially  answered  the  prosecutor's  writ,  it  may  be  that  the  prose- 
cutor will  lie  by,  and  will  neither  obtain  time  to  plead,  nor  within  a 

(i)  R.  V.  London  (Mayor),  3  B.  &  &  Ad.  255;  Burr.  2008.    R.  v.  York 

Ad.  255,  276.    But  see  B.  o.  London  (Mayor),  5  T.  ]i.  66. 

(Major),  16  L.  J.,  N.  S.  190,  Q.  B.,  (I)  R.  ».  Payn,  3  P.  &  D.  623.    S.C. 

where  the  Court,  after  judgment  on  11  A.  &  E.  955,  and  cases  there  cited, 

demurrer,  suggested  to  counsel  a  per-  S.  C.  9  L.  J.,  N.  S.  285,  Q.  B.    S.  C. 

mission  to  traverse  the  return.  2  Rail.  Cas.  1.    S.  C.  1  Jur.  54. 

(j)  Per    Denman,  C.  J.,    m  E.  v.  (m)  R.  v.  Manchester,  &c.  Railwa/, 

Payn,  3  P.  &  D.  623.    S.  C.  11A.&E.  H.  T.  1840,  11  A.  &  E.  956,  n. 

955.    S.  C.  9  L.  J.,  N.  S.,  285,  Q.  B.  («)  See  App.,  sUt.  9  Ann.  c.20,  s.  6, 

(A)  Ante,  p.  360,  n.  (o),  374,  n.  (/).  extended  by  stat.  1  Wm.  4,  c  21,  to 

R.  V,  North  Midland  Railway,  3  P.  &  D.  writs  of  mandamus  in  all  cases.    As  to 

622.   S.  C.  2  Rail.  Cas.  1.  S.  C.  9  L.  J.,  Ireland,  see  stat.  19  Geo.  2,  c.  12,  s.  6, 

N.  S.  287.  Q.  B.    S.  C.  1 1  A.  &  E.  955,  and  9  &  10  Vict  c  1 13. 

n.  (b),    R. ».  Cambridge  (Mayor),  2  T.  (p)  Cr,  Off.  Rul.,  r.  17.    See  Rules, 

R.  456.    R.  V.  London  (Mayor),  3  B.  App.    See  ante,  p.  298,  n.  (»). 
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reasonable  lime  (p)  take  the  necessary  steps  to  come  to  an  issue ;  the 
defendant  therefore  should,  if  he  have  not  filed  a  rale  to  plead,  and  he 
be  desirous  to  bring  the  matter  before  the  Court,  move,  under  stat, 
1  Wm.  4,  c.  21,  s.  6,  or  as  to  Ireland,  stat  9  &  10  Vict  c.  1 13,  s.  5,  for  a 
rule  to  shew  cause  why  the  prosecutor  should  not  pay  the  costs  of  oppos- 
ing the  issuing  of  the  writ  of  mandamus  and  of  the  return,  or  proceed  in 
the  prosecution  of  the  writ. .  The  rule,  if  obtained,  is  brought  on  as  an 
ordinary  rale,  and  the  Court  will,  after  having  heard  it  discussed,  decide 
between  the  parties ;  if  the  prosecutor  have  not  been  guilty  of  laches, 
the  Court  will  dischai^  the  rale;  but  if  he  have,  it  will  either  make  it 
absolute  unconditionally,  or  impose  terms  upon  the  prosecutor;  Thus, 
in  a  case  where,  on  the  16th  November,  1841,  a  rule  nisi  for  a 
mandamus  was  obtained,  which  was  made  absolute  on  the  17th  April, 
1842,  and  a  return  filed  on  the  14th  May,  following ;  after  which  the 
prosecutor  took  no  further  steps  down  to  the  following  November,  and 
then,  upon  application,  refused  to  pay  the  costs  of  the  proceedings ;  the 
Court  ordered  the  prosecutor  to  pay  the  costs  of  the  writ,  unless  by  the 
first  day  of  the  following  Term,  he  proceeded  to  traverse  or  impeach 
the  legal  validity  of  the  return  (q). 

].     Farm  of  Pkcu — If  the  prosecutor  wish  to  deny  any  matters 

of  &ct,  falsely  alleged  in  the  return,  such  end  is  accomplished  by 
traversing  them  (r);  or  if  he  wish  to  confess  and  avoid  them,  that  is 
done  by  a  plea  or  pleas,  ending  with  a  verification  (*).  The  prosecutor 
may,  however,  traverse  one  part  of  the  writ,  and  plead  specially  to  the 
other  (fy 

The  statute  of  9  Ann.  c.  20,  s.  2,  provides,  that  such  plea  or  traverse 
shall  be  the  same  as  if  the  prosecutor  had  brought  his  action  on  the 
case  for  a  felse  return  («).     As,  therefore,  the  proceedings  subsequent 

(;>)  R.  V.   Swansea  (Corp.)i  E.  24  Avoidance),  p.  347,  851— 362.- 

Geo.  3,  Gude's  Cr.  Pr.  192.  (0  ^ee  stats.  9  Ann.  c.  20,  s.  2,  and 

(q)  See  ante,    p.  306,    307.     R.  v.  1  Wm.  4,  c.  21  (E.),  and   19   Geo.  2, 

Dartmouth  (Mayor),  2  D.,  N.  S.  980.  c.  12,  and  9  &  10  Vict.  c.  113  (I.),  App. 

S.  C.  12  L.  J.,  N.  S.  83,  M.  C.    R.  v.  R.  v.  Darlington  School,  6  Q.  B.  682, 

Swansea  (Corp.),  E.  24  Geo.  3,  Gude's  707.    S.  C.  14  L.  J.,  N.  S.  67,  Q.  B. 

Cr.  Pr.  192.  (ii)  Com.  Dig.  tit.  "  Man."  D.  6.    So 

(r)  10  A.  &  E.  558.    S.  C.  4  P.  &  D.  that  all  special  pleas  (or  those  in  con- 

48,  ante,  347.     S.  C.  1  Rail.  Cas.  509.  fession  and  avoidance),  must  be  signed 

See  tit.  "  Betum**  (Traoene),  p.  348.  by  counsel,  and  if  it  be  intended  to  plead 

(«)  R. ».  Pembroke  (Churchwardens),  two  or  more  to  the  same  part  of  the  re- 

5  A.  &  E.  603.  S.  C.  1  N.  &  P.  69.  turn,  a  rule  to  plead  several  matters 
R.  V.  Brancaster  (Churchwardens),  7  A.  must  be  obtained.     See  stats.  1  Wm.  4, 

6  E.  459.  S.  C.  2  N.  &  P.  580.  See  c.  21  (E.),  19  Geo.  2,  c.  12  (I.),  and 
ante,    tit.    ^'RetwnC    {Confessum    and  9  &  10  Vict.  c.  113  (I.),  App. 

C  C 
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to  the  return  are  thus  assimilated  to  those  of  a  personal  action,  so  the  pleas 
must  be  framed  strictly  in  accordance  with  the  rules  of  pleading  which 
govern  the  legal  formul(B  in  such  actions,  in  order  that  the  defendant 
may  be  enabled  to  take  and  raise  proper  issues  (v).  So,  it  has  been 
held  since  the  above  statutes,  that  an  admission  in  one  plea,  cannot  be 
read  in  favor  of,  or  against  a  particular  fact  alleged  in  another  (w). 
Also,  that  those  facts  of  a  return,  or  other  pleading,  not  traversed  or 
otherwise  pleaded  to,  are  admitted  (x).  And  that  the  prosecutor  is 
estopped  from  denying  that  the  defendants  are  a  corporation,  if  he  so 
style  them  by  the  direction  of  his  writ ;  therefore  they  need  not,  in  their 
return,  shew  what  manner  of  corporation  they  are  (y). 

].     FUing. — If  pleas  have  been  for  any  cause  improperly  filed, 

a  motion  should  be  made  to  take  them  off  the  file  (z).  As  to  taking 
pleas  off  the  file,  see  ante,  p.  331,  365—367. 

].    Withdrawal  of  Plea. — The  practice  as  to  withdrawal  of  pleas 

is  the  same  as  in  personal  actions.  But  upon  demurrer  to  a  plea  to  a 
return,  the  Court  refused  an  application  to  allow  it  to  be  withdrawn,  m 
order  that  the  question  might  be  argued  on  the  return  (a), 

].   Judgment  by  Default. — In  case  no  plea,  replication,  rejoinder, 

joinder  in  demurrer,  joinder  in  error,  or  other  pleading,  shall  be  entered 
on  the  expiration  of  the  time  limited  by  the  rule  to  plead,  &c.,  judgment 
as  for  want  of  such  pleading  may  be  signed  at  the  opening  of  the  office 
on  the  next  following  morning,  unless  any  order  of  the  Court,  or  of  a 
Judge,  extending  such  time,  shall  have  been  obtained  and  served, 
and  in  such  case  judgment  shall  not  be  signed  until  the  day  afler  the 
expiration  of  the  time  granted  by  such  order  (d). 

Judgment  is  signed  at  the  Crown  Office,  and  there  entered;  a  roll 
should  be  obtained,  and  the  proceedings  entered  thereupon,  as  in 
ordinary  cases :  a  number  must  be  obtained  for  it;  after  which  it  should 
be  carried  in,  if  it  be  intended  that  it  shall  be  the  foundation  of 
ulterior  proceedings  (c).     The  Court  will,  however,  on  an  application 

(»)  Ante,  p.  8,  n.  (y),  383,  n.  ((?).  R.  R.  210.    R.  ».  Griffitiis,  5  B.  &  A.  731. 

V.  firancaster,  7  A.  &  £.  460.    S.  C.  2  (x)  R.  o.  London  (Mayor),  9  B.  &  C 

N.  &  P.  580.    R.  r.  York  (Mayor),  3  20,  where  see  form  of  an  entry  of  a 

Q.  B.  550.    S.  C.  2  G.  &  D.  584.    R.  v.  traverse.    S.  C.  4  M.  &  R.  46. 

Todmorden  (Overseers),  4  P.  &  D.  553.  (y)  Ante,  p.  319,  n.  (2).    R.  o.  Halse, 

S.  C.  1  Q.  B.  185,  where  see  forms  of  1  Keb.  20.   R.  v.  Sly  the,  9  D.  &  R.229. 

pleas,  &c.    See  stats.  9  Ann.  c.  20,  s.  2,  (z)  See  ante,  p.  367,  n.  (/).    R.  v. 

and  1  Wm.  4,  c.  21.  London  (Mayor),  3  B.  &  Ad.  275.    See 

As  to  obtaining  time  to  plead,  see  ante,  p.  365,  '*  Return^  (Filuig). 

Stat.  9  Ann.  c.  20,  s.  6  (E.).    As  to  (a)  R.  v.  York  (lifayor),  6  Jnr.  1082. 

Ireland,  stat.  19  Geo.  2,  c.  12,  s.  6,  App.  (ft)  Crown  Off.  Roles,  r.  19,  App. 

(it)  R.  v.  Smith,   1   D.  &  M.  578.  (c)  See  infra,  *' Entry  of  Proceeds 

S.  C.  5  Q.  B.  614.    R.  tr.  Ga«kin,  8  T.  in^«,"  p.  395,  396. 
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supported  by  special  affidavits  accounting  for  the  delay  (d),  upon  terms 
set  aside  such  judgment^  as  in  the  case  of  a  personal  action. 

].     Demurrer  to  Prosecutor's  Plea,  BepBcaHon,  Refoinder,  8fc. — 

The  Stat  9  Ann.  c«  20>  s.  2,  after  empowering  the  person  or  persons 
suing  or  prosecuting  the  writ  of  mandamus,  to  plead  to,  or  traverse,  all 
or  any  the  material  fiacts  contained  within  the  said  return,  also  empowers 
the  person  or  persons  making  such  return,  to  reply,  take  issue,  or  demur; 
and  such  further  proceedings,  and  in  such  manner,  for  the  determination 
thereof,  as  might  have  been  had,  if  the  person  or  persons  suing  such 
writ  had  brought  his  or  their  action  on  the  case  for  a  fiilse  return  {e). 

As  to  allowing  time  to  reply,  rejoin,  &c,  see  stat  9  Ann.  c.  20, 
s.  6,  extended  by  1  Wm.  4,  c.  21 ;  also,  see  stats.  19  Geo.  2,  c.  12,  s.  6, 
and  9  &  10  Vict  c.  113  (I.),  App,  and  ante,  p.  386,  n.  (v). 

].    Rules  to  reply,  Sfc. — Chie  side  bar  rule  only  to  reply,  rgoin, 

join  in  demurrer,  &c.,  need  be  given;  which  shall  be  drawn  up  and 
served,  (and  no  peremptory  rule  given  thereon),  and  which  rules  shall, 
in  all  cases,  expire  in  four  days  next  after  service  thereof  (/). 

If  a  replication,  or  rejoinder,  or  joinder  in  demurrer,  be  not  filed  in 
accordance  with  the  above  rule,  judgment  by  default  may  be  signed  (y) ; 
and  damages  or  costs,  or  costs  alone,  as  the  case  may  be,  may  be 
obtained  by  writ  of  inquiry,  or  otherwise,  as  in  an  action  on  the  case 
for  a  false  return  (A). 

1.    imie.— Joining  issue  in  fact,  is  warranted  by  stat  9  Ann* 

c  20,  s.  2,  and  is  thereby  declared  to  be  the  same  as  in  an  action  on 

(d)  B.  V.  Swansea  (Corp.),  £.  24  UnlesB  the  defendants  shall  reply  to  the 
Geo.  3,  6ade*s  Cr.  Fr.  192.  pleas  to  the  return  of  the  said  defend- 

(e)  This  stat  of  9  Ann.  c.  20,  is  ex-  ants  to  this  writ  of  mandamus,  within 
tended  to  writs  of  mandamus  in  all  four  days  next  after  senrice  of  this  rule 
cases  by  stat  1  Wm.  4,  c.  21,  for  which,  upon  the  attorney  or  agent  for  the  said 
together  with  the  stats.  19  Geo.  2,  c.  12,  defendants,  let  judgment  be  entered  for 
and  9  &  10  Vict  c  113,  relating  to  Ire-  the  said  prosecutors  against  the  said 
land,  see  App.  defendants  for  want  of  a  replication. 

(/)Cr.  Off.  Rules,  r.  18,  App.    The  Side  Bar. 

foUowing  is  a  form  of  rule :-  ^^  ^^  ^^„ 

" ,  the  day  of  ,  in  the  (g)  See  Cr.  Off.  Bules,  r.  19,  App. 

year  of  the  reign  of   Queen  See  tit  ^Judgment  by  Default^*'  ante,  p. 

Victoria.  386,  387,  and  tit  ^RetunC"  {Demurrer, 

(Venue).  Joinder), 

The  Queen  on  the  prosecution  of  *  (A)  See  stat  9  Ann.  c.  20,  s.  2,  and  1 

S.  B.  and  J.  E.  Wm.  4,  c.  21,  App.    As  to  Ireland,  see 

agst.  stats.  19  Geo.  2,  c.  12,  and  9  &  10  Vict 

J.  W.  and  T.  C,  c.  113,  App.  See  tits.  "  Damages^'  post, 

Chapelwardens  of  B.  p.  392,  and  '<  CosU,""  p.  394. 

c  c  2 
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the  case  for  a  false  return  (z) ;  except  in  cases  within  the  stat  1  Wm.  4, 
c.  21,  s.  4,  which  enacts,  that  the  Court  of  B.  R.  wiU  direct  who  shall 
join  issue,  and  in  whose  name  the  proceedings  shall  be  carried  on  (t). 
A  complete  copy  of  the  issue  need  not  be  delivered,  if  the  whole  of  the 
pleadings  have  been  separately  delivered  (j). 

].     Notice  of  Trial — The  form,  &c.  of  the  notice  of  trial  is  the 

same  as  that  of  such  a  notice  in  a  personal  action.  Although  by  stat 
9  Ann.  c.  20,  s.  2,  the  prosecutor  of  a  mandamus,  to  which  there  is  a 
return,  and  issue  taken  on  the  &cts  therein  alleged,  may  try  the  same 
in  such  place  as  an  issue  in  an  action  on  the  case  for  a  false  retom 
should  or  might  have  been  tried,  yet  it  has  been  held,  that  if  all  the 
material  facts  are  alleged  in  one  county,  and  issue  taken  thereon  there, 
the  prosecutor  cannot  issue  the  venire  facias  into  another  county,  though 
'  he  might  originally  have  alleged  the  facts  there,  and  have  there  brought 
his  action  for  a  false  return  (A).  The  trial  may  also  be  had  at  the 
sittings  of  Nisi  Prius  in  Middlesex,  in  which  county  the  writ  is  issued, 
or  at  the  assizes  for  the  county  where  the  place  is  situate,  and  the  cause 
originated  (/). 

].  Subpoena.-- As  to  subpoena  for  witnesses,  it  must,  in  accord- 
ance with  the  late  rule  (m),  be  tested  of  the  day  on  which  it  is  actually 
issued.  It  is  issued  at  the  Crown  Office.  The  service  is  the  same  as 
in  personal  actions  (n). 

].     Record. — The  record  is  made  up  by  the  party  who  gives 

notice  of  trial.  It  must  be  sealed  at  the  Seal  Office,  and  carried  in,  in 
like  manner  as  a  nisi  prius  record  in  a  personal  action  (o). 

(0  See  stats.  9  Ann.  c.  20,  s.  2,  and  "  Fleas  before  our  Lady  the  Qneen  tt 

1  Wm.  4,  c.  21,  App.  As  to  Ireland,  see         Westminster  of [the  Term  ofOe 

stats.  19  Geo.  2;  c.  12,  and  9  &  10  Vict.         return  to  the  tont']  Term,  in  the 

c.  113,  App.  year  of  the  reign  of  onr  Sovereigii 

O)  Com.  Cr.  Pr.  232.  Lady  Victoria,  by  the  Grace  of  God, 

(h)  B.  V.  Newcastle-upon-Tyne,   1  of  the  United  Kingdom  of  Great  Bri- 

£ast,  1 15.    Com.  Dig.  tit  ''Moil"  D.  6.  tain  and  Lreland,  Queen,  Defender  of 

But  see  stat.  38  Geo.  8,  c.  52,  s.  1,  App.,  the  Faith. 

which  empowers  the  Court  to  award  the  Amongst  the  Pleas  of  the 

venire  into  another  county  on  application  Queen  BolL 

for  that  purpose.  (Coimfy). 

As  to  Ireland,  see  stats.  19  Geo.  2,  Amongst  the  -i  Some  time  ago,  that  is 

c  12,  and  9  &  10  Vict.  c.  113,  App.  RecordsofthU  Ito  say,  [on  <il«  cAqr  of 

(0  Gude's  Cr.  Pr.  187.  Year,  No,  — .  J  the  TesU  of  the  Mandd- 

(m)  Cr.  Off.  Bules,  r.  3,  App.  mt»],  our  Lady  the  Queen  sent  to  [Ae 

(n)  Chit.  Prac.  327—333.  directum  of  the  lorit],  her  Writ,  ^dosc 

(o)  The  following  is  a  form  of  Nisi  in  these  words,  that  is  to  saj : 

Prius  Becord,  as  given  in  Corner's  Cr.  Victobia,  &c.,  \to  (he  end  of  the  Writ 

Off.  ^orms,  p.  145v  qf  Mandamue],    On  which  said  — 
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].     Jury  Process. — The  jury  process  is,  in  general,  the  same  as 

in  personal  actions  (/?)• 

It  was  always  the  practice  of  the  clerks  in  Court  at  the  Crown 
OflSce,  to  insert  in  the  jury  process  the  substance  of  the  issues  to  be 
tried ;  but  since  the  conduct  of  the  proceedings  has,  by  virtue  of  stat. 
6  Vict  c  20,  devolved  upon  the  attorneys  of  the  Court  of  B.  R.  at 
Westminster,  the  issues  are  sometimes  very  shortly  expressed,  as  thus : 
*^  To  try  upon  their  oath  the  several  issues  joined  upon  the  return  to  our 
writ  ofmandamusy  directed  to^  Sfc,  commanding  them  to^  ^o." 

The  writ  of  Venire  Facias  Juratores  must  be  tested  as  of  the  day  on 
which  issue  is  joined,  or  if  there  be  a  continuance,  on  the  day  of  the 
last  continuance,  previous  to  the  award  of  the  distringas  juratores^  and 
must  be  made  returnable  either  on  a  day  certain,  or  immediately,  before 
the  Queen  at  Westminster,  either  in  the  same,  or  the  next  Term,  as 
occasion  may  require  (q). 

The  writ  o(  Distringas  Juratores  must  be  tested  as  of  the  day  of  the 
return  of  the  venire  facias  juratores,  and  must  be  made  returnable  on  a 
day  certain  in  the  next  ensuing  Term,  before  the  Queen  at  West- 
minster (r). 

A  special  jury  may  be  obtained  as  in  personal  actions. 

1.     Trial — A  trial  at  Bar  may  be  obtained  as  in  personal 

actions  («). 

The  trial  at  nisi  prius  of  issues  in  fiict  in  a  mandamus  case,  does  not 
differ  from  the  trial  of  such  issues  in  a  personal  action.  Ftvd  voce 
evidence  (t)  must  be  adduced,  and  must  fully  support  the  issues  raised 
for  trial ;  and  no  other  issues  but  those  raised  can  be  tried  (u), 

].    Jeofails,  §-c.— By  stat  9  Ann.  c.  20,  s.   6  (r),  the  stat 

4  Ann.  c.  16  (Jeofidls),  is  extended  to  writs  of  mandamus. 

day  of y  [the  day  of  the  return  of  the  of  that  of  the  Queen's  Coroner  and  At" 

ton/],  in  this  same  Term,  before  our  tomey'},^ 

said  Lady  the  Queen  at  Westminster,  (p)  Anon.,  2  Bam.  24.    Snook  o. 

[the  party  making  the  return']  returned  Southwood,  R.  &  M.  429.    See  stats.  9 

the  said  writ  as  follows,  that  is  to  say,  Ann.  o.  20,  and  1  Wm.  4,  c.  21,  App, 

[copy  the  return^  or,  when  the  return  is  See  Chit  Prac.  342. 

on  a  separate  Schedule^  say^y  the  execu-  (9)  See  Cr.  Off.  Rul.  r.  6,  App. 

tion  of  this  writ  appears  by  the  Schedule  (r)  See  Cr.  Off.  Bui.  r.  7,  App. 

hereunto  annexed,  the  answer  of («)  Anon.,  2  Bam.  106.    See  Chit. 

within  mentioned,  [copying  the  indorse'  Prac.  357 — 360,  8th  edit. 

ment  on  the  lorit'],  which  said  Schedule         (t)    Stevenson    0.    Kewenson,    Ld. 

is  as  follows,  that  is  to  say,  [then  copy  Raym.  1353 ;  Stra.  583 ;  1  Doug.  83. 

the  return  as  on  the  Schedule^  and  the  Smith  v.  Armourers  and  Braziers*  Com- 

subsequent  pleadings  in  order.    The  Jury  pany,  Peake  K.  P.  C.  199. 

Process  in  the  same  form  as  upon  Indict-  («)  Vaughan  v.  Lewis,  Carth.  229. 

ment  with  Special  Issues^  except  that  the  (v)  App.     See  also  1  Wm.  4,  c.  21, 

name  of  the  Prosecutor  is  inserted  in  lieu  App.,  and  as  to  Lreland,  see  stats.  19 
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].     Amendments. — The  remedial  stat  9  Geo.  4,  c.  15,  authormng 

the  amendment  at  the  trial,  of  variances  between  matters  in  writing  or 
in  print  produced  in  evidence  and  the  record,  does  not,  in  terms, 
embrace  trials  on  writs  of  mandamus,  but  on  the  contrary  would  seem 
to  exclude  them. 

By  Stat.  3  &  4  Wm.  4,  c.  42,  s.  23,  which  recites,  that  great  expense 
is  often  incurred,  and  delay  or  fisiilure  of  justice  takes  place  at  trials,  by 
reason  of  variances  {w)  as  to  some  particular  or  particulars  between  the 
proof  and  the  record,  and  setting  forth  on  the  record  or  document  <»i 
which  the  trial  is  had,  of  contracts,  customs,  prescriptions,  names»  and 
other  matters  or  circumstances  not  material  to  the  merits  of  the  caae, 
and  by  the  misstatement  of  which  the  opposite  party  cannot  have  been 
prejudiced;  and  the  same  cannot  in  any  case  be  amended  at  the  trial, 
except  where  the  variance  is  between  any  matter  in  wrttinff,  or  in  print 
produced  in  evidence,  and  the  record;  and  that  it  is  expedient  to  allow 
such  amendments,  as  thereinafter  mentioned,  to  be  made  on  the  trial 
of  the  cause,  it  is  enacted:  that  it  shall  be  lawful  for  any  Court  of 
Record,  holding  plea  in  civil  actions,  and  any  Judge  sitting  at  Nisi 
Prius,  if  such  Court  or  Judge  shall  see  fit  so  to  do,  to  cause  the  record, 
writ,  or  document,  on  which  any  trial  may  be  pending  before  any  such 
Court  or  Judge  in  any  civil  action,  or  in  any  information  in  the  nature 
of  a  quo  warranto^  or  proceedings  on  a  mandamus^  when  any  variance 
shall  appear  between  the  proof  and  the  recital,  or  setting  forth  on  the 
record,  writ,  or  document,  on  which  the  trial  is  proceeding,  of  any 
contract,  custom,  prescription,  name,  or  other  matter,  in  any  particular 
or  particulars  in  the  judgment  of  any  such  Court  or  Judge,  not  material  to 
the  merits  of  the  case,  and  by  which  the  opposite  party  cannot  have 
been  prejudiced  in  the  conduct  of  his  action,  prosecution,  or  defence, 
to  be  forthwith  amended  by  some  officer  of  the  Court,  or  otherwise, 
both  in  the  part  of  the  pleading  where  such  variance  occurs,  and  in 
every  other  part  of  the  pleadings  which  it  may  become  neceasaiy  to 
amend,  on  such  terms  as  to  payment  of  costs  to  the  other  party,  or 
postponing  the  trial  to  be  had  before  the  same  or  another  juiy,  or  both 
payment  of  costs  and  postponement,  as  such  Court  or  Judge  shaU 
think  reasonable;  and  in  case  such  variance  shall  be  in  some  particular 
or  particulars  in  the  judgment  of  such  Court  or  Judge,  not  material  to 
the  merits  of  the  case,  but  such  as  that  the  other  party  may  have  been 
prejudiced  thereby  in  the  conduct  of  his  action,  prosecution,  or  defence, 
then  such  Court  or  Judge  shall  have  power  to  cause  the  same  to  be 
amended,  upon  payment  of  costs  to  the  other  party,  and  withdrawing 

Geo.  2,  c.  12,  8.  16,  and  9  &  10  Yict.  o  (w)  In  the  act  this  word  is,  bj  mb- 

\  13,  App.  take,  "  vacancies," 
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the  record,  or  postponing  the  trial,  as  aforesaid,  as  such  Court  or  Judge 
shall  think  reasonable,  and  after  any  such  amendment,  the  trial  shall 
proceed ;  in  case  the  same  shall  be  proceeded  with  in  the  same  manner 
in  all  respects,  both  with  respect  to  the  liability  of  the  witnesses  to  be 
indicted  for  perjury,  and  otherwise,  as  if.no  such  variance  had  appeared 
And  in  case  such  trial  shall  be  had  at  Nisi  Prius,  or  by  virtue  of  such 
writ,  as  aforesaid,  the  order  for  the  amendment  shall  be  indorsed  on  the 
pasteOf  or  the  writ,  as  the  case  may  be,  and  returned  together  with 
the  record  or  writ;  and  thereupon  such  papers,  rolls,  and  other  records 
of  the  Court  from  which  such  record  or  writ  is  issued,  as  it  may  be 
necessary  to  amend,  shall  be  amended  accordingly;  and  in  case  the 
trial  shall  be  had  in  any  Court  of  Record,  then  the  order  for  amend- 
ment shall  be  entered  on  the  roll,  or  other  document,  upon  which  the 
trial  shall  be  had,  provided  that  it  shall  be  lawful  for  any  party  that 
shall  be  dissatisfied  with  the  decision  of  such  Judge  at  Nisi  Prius, 
sheriff,  or  other  officer,  respecting  his  allowance  of  any  such  amend- 
ments, to  apply  to  the  Court  from  which  such  record  or  writ  issued, 
for  a  new  trial,  upon  that  ground ;  and  in  case  any  such  Court  shall 
think  any  such  amendment  improper,  a  new  trial  shall  be  granted 
accordingly,  on  such  terms  as  the  Court  shall  think  fit,  or  the  Court 
shall  make  such  other  order  as  to  them  may  seem  meet 

Also  by  sect  24,  it  is  enacted :  that  the  said  Court  or  Judge  shall 
and  may,  if  they  or  he  think  fit,  in  all  such  cases  of  variance,  instead 
of  causing  the  record  or  document  to  be  amended  as  aforesaid,  direct 
the  jury  to  find  the  fact  or  fiicts  according  to  the  evidence,  and  there- 
upon such  finding  shall  be  stated  on  such  record  or  document;  and 
notwithstanding  the  finding  on  the  issue  joined,  the  said  Court,  or 
the  Court  firom  which  the  record  has  issued,  shall,  if  they  think  the 
said  variance  immaterial  to  the  merits  of  the  case,  and  the  misstatement 
such  as  could  not  have  prejudiced  the  opposite  party  on  the  conduct  of 
the  action  or  defence,  give  judgment  according  to  the  very  right  and 
justice  of  the  case.  And  by  sect  25,  it  is  enacted:  that  it  shall  be 
lawfiil  for  the  parties  in  any  action  or  information  after  issue  joined,  by 
consent,  and  by  order  of  any  of  the  Judges  of  the  said  superior  Courts, 
to  state  the  facts  of  the  case  in  the  form  of  a  special  case  for  the  opinion 
of  the  Court,  and  to  agree  that  a  judgment  shall  be  entered  for  the 
plaintiff  or  defendant  by  confession,  or  of  notte  prosequi  immediately 
after  the  decision  of  the  case,  or  otherwise,  as  the  Court  may  think  fit, 
and  a  judgment  shall  be  entered  accordingly  (x). 

The  Judge  on  the  trial  may  reserve  leave  to  move  to  enter  a  verdict 

(x)  See  tit.  *'  Special  Case;'  post^  p.  411. 
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as  in  personal  actions  {y\  and  a  motion  for  that  purpose  may  be  made 
accordingly  {z). 

].     Verdict — If  either  a  verdict,  or  a  judgment  on  demurrer, 

by  nil  dicity  or  for  want  of  replication,  or  other  pleading,  be  given  for 
the  prosecutor,  he  shall  recover  damages  and  costs  as  he  might  in  an 
action  on  the  case  for  a  false  return,  to  be  levied  by  ecu  scuy  JL  feu,  or 
elegit;  also,  he  shall  have  granted  to  him  a  peremptory  writ  of  mandamus 
^vithout  delay,  as  may  be  if  the  return  be  adjudged,  on  *' motion  to 
quash"  or  "demurrer,"  insufficient  in  law  (a). 

If,  however,  judgment  be  for  the  defendanty  he  shall  recover  costs,  to 
be  levied  as  aforesaid ;  but  if  such  judgment  be  against  him,  he  shall 
not  be  liable  to  be  sued  in  another  action  for  such  return  (A). 

].     Damages, — The  stat.   9  Ann.  c.  20,  s.  2,  (extended  by 

Stat,  1  Wm.  4,  c.  21),  provides  as  to  Damages,  that  in  case  a  verdict 
shall  be  found  for  the  prosecutor,  or  judgment  given  for  him  upon 
demurrer,  or  by  ml  dicit,  or  for  want  of  a  replication  or  other  pleading, 
he  shall  recover  his  damages  and  costs  in  such  manner  as  he  might 
have  done  in  an  action  on  the  case  for  a  &lse  return,  such  costs  and 
damages  to  be  levied  by  ca.  sa^,JLfa^,  or  elegit  {cy 

It  has  been  held,  that  where  a  jury  which  had  tried  traverses  under 
Stat  9  Ann.  c.  20,  a.  2,  omitted  to  find  damages,  the  Court  could  neither 
award  judgment,  nor  direct  a  writ  of  inquiry  for  the  purpose  of  assessing 
them,  but  would  direct  a  vemre  de  novo  (d),  or  an  action  for  the  damages 
might  be  brought;  because,  as  by  such  statute,  the  traverses  there  men- 
tioned are  given  in  the  stead  of  an  action  for  a  false  return,  and  as  in 
such  action  it  cannot  be  said,  that  the  damages  are  collateral,  so  neither 
can  it  be  said,  that  they  are  collateral  in  a  proceeding  under  the  statute 
for  they  are  consequent  and  dependent  upon  the  issue,  and  the  jury  are 

(y)  R.  V,  St.  Pancras  (Parish),  7  A.  etats.  9  Ann.  c.  20,  s.*  2,  and  1  Wm.  4, 

&  E.  752,    S.C.  6  D.  722.  c.  21,  App.    As  to  Ireland,  see  state. 

(z)  R.  r.  Baldwin,  8  A.  &  E.  947,  19  Geo.  2,  c.  12,  and  9  &  10  Vict.  c. 

949.     S.  C.  8  P.  &  D.  124 ;  3  B.  &  Ad.  113,  App.     Sec  infra,  "  Damagesr 

279,  per  Lord  Tenterden,  C.  J.  (c)  As  to  Ireland,'  see  stats.  19  Gea 

(a)  Com.  Dig.  tit.  ^^Manr  D.  6.   See  2,  c.  12,  s.  2,  and  9  &  10  Vict,  c  113, 

also  R.  r.  Kelk,  1  G.  &  D.  131.     S  C.  s,  2,  App. 

1  Q.  B.  660 ;  2  Tidd.  997, 9th  ed.,  citing  {d)  Kjnaston  v.  Shrewsbury  (Major), 

R.  V.  Glamorgan  (Mayor),  2  Smith,  8,  Cas.  temp.  Hard.  295.    S.  C.  Stra,  1052. 

where  poundage  was  held  to  be  recover-  S.  C.  7  Bro.  P.  C.  396 ;  Bull.  N.  P.  199, 

able  as  in  personal  actions.     See  stats.  203.    R.  t7.  Fall,  1  Q.  B.  640.    S.  C. 

9  Ann.  c.  20,  s.  2,  and  1  Wm.  4,  c.  21,  1  G.  &  D.  117.   S.  C.  5  Jur.  SSe.     S.  C. 

App.    As  to  Ireland,  see  stats.  19  Geo.  10  L.  J.,  N.  S.  145,  Q.  B. ;  Com.  Dig,  tit 

2,  c.  12,  and  9  &  10  Vict.  c.  113,  App.  '' Manr  D.  6;  Bac.  Abr.  tit.  "ilfoii.- 

(h)  Com.  Dig.  tit.  "  Manr  D.  6.    See  (K.) 
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to  inquire  of  damages  as  parcel  of  the  charge.  But  such  doctrine  has 
been  held  not  to  extend  to  a  traverse  under  stat  1  Wm.  4,  c.  21,  s.  3, 
which  extends  the  provisions  of  stat  9  Ann.  c.  20,  to  all  writs  of 
mandamus,  and  entitles  prosecutors  who  recover  on  a  traverse  to 
damages  and  costs,  whether  or  not  they  are  so  interested  as  to  be 
entitled  to  sue  in  ^^case^  for  a  false  return  (e).  But  where  a  jury 
omitted  to  find  damages  on  a  traverse,  it  was  held,  that  the  Judge  who 
tried  the  cause  might  order  from  his  recollection  the  verdict  to  be 
entered  on  the  postea  for  nominal  damages,  though  the  associate's 
indorsement  on  the  nisi  prius  record,  was  only,  '^  Verdict  for  the  Crown," 
the  entry  of  nominal  damages  in  such  case  being  quite  of  course,  and 
entirely  a  matter  of  form  in  which  the  jury  could  not  exercise  any 
discretion  (/). 

The  statute  1  Wm.  4,  c.  21,  s.  3,  like  that  of  9  Ann.  c.  20,  was  not 
intended  to  interfere  with  the  common  law  right  of  parties  to  damages, 
but  its  sole  object  was  to  extend  the  provisions  of  the  stat  9  Ann.  c.  20, 
with  regard  to  the  mode  of  enforcing  those  rights  {ff).  Thus,  by  stat 
1  Wm.  4,  c  21,  s.  4,  it  is  recited,  that  as  writs  of  mandamus,  other  than 
such  as  relate  to  the  offices  and  firanchises  mentioned  in  or  provided  for 
by  the  stat  9  Ann.  c.  20,  are  sometimes  issued  to  officers  and  other 
persons,  commanding  them  to  admit  to  offices,  or  do  or  perform  other 
matters  in  respect  whereof  the  persons  to  whom  such  writs  are  directed, 
claim  no  right  or  interest,  or  whose  functions  are  merely  ministerial  in 
relation  to  such  offices  or  matters,  and  it  may  be  proper  that  such 
officers  and  persons  shall  in  certain  cases  be  protected  against  the 
payment  of  damages  or  costs  to  which  they  may  otherwise  become 
liable,  it  is  therefore  enacted,  that  it  shall  be  lawful  for  the  Court  to 
which  application  may  be  made  for  any  writ  of  mandamus  other  than 
such  as  relate  to  the  said  offices  and  franchises  mentioned  in  or  provided 
for  by  the  said  act  9  Ann.  c.  20,  if  such  Court  shall  see  fit  so  to  do  to 
make  rules  and  orders,  calling  not  only  upon  the  person  to  whom  such 
writ  may  be  required  to  issue,  but  also  all  and  every  other  person 
having  or  claiming  any  right  or  interest  in  or  to  the  matter  of  such  writ, 
to  shew  cause  against  the  issuing  of  such  writ  and  payment  of  costs  of 
the  application,  and  upon  the  appearance  of  such  other  person  in  com- 
pliance with  such  rules,  or  in  default  of  appearance  afler  service  thereof 
to  exercise  all  such  powers  and  authorities,  and  make  all  such  rules  and 

(«)  1  Q.  B.  648,  supra,  n.  (d).    See  10  L.  J.,  N.  S.  145,  Q.  B. 

stats.  App.    As  to  Ireland,  see  stat  9  (g)  Fall  v.  R.,2  G.  &  D.  806.    S.  C. 

&  10  Vict.  c.  113,  App.  1  Q.  B.  656.    S.  C.  13  L.  J.,  N.  S.  187, 

(/)  R.  0.  Fall,  1  Q.  B.  636.    S.  C.  Q.  B.    As  to  Ireland,  see  stat.  9  &  10 

1  G.  «?  D.  1 17.    S.  C.  5  Jur.  886.   S.  C.  Vict.  c.  1 13,  App. 
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orders  applicable  to  the  case  as  are  or  may  be  given  or  mentioned  by  or  in 
any  act  passed,  or  to  be  passed  during  this  present  sessibn  of  Parliament 
for  giving  relief  against  adverse  claims  made  upon  persons  having  no 
interest  in  the  subject  of  such  claims,  provided  always  that  the  return  to 
be  made  to  any  such  writ,  and  issues  joined  in  fact  or  in  law  upon  any 
traverse  thereof,  or  upon  any  demurrer,  shall  be  made  and  joined  by  and 
in  the  name  of  the  person  to  whom  such  writ  shall  be  directed,  bat  never- 
theless the  same  shall  and  may,  if  the  Court  shall  think  fit  so  to  direct, 
be  expressed  to  be  made  and  joined  on  the  behalf  of  such  other  person 
as  may  be  mentioned  in  such  rules,  and  in  that  case  such  other  persons 
shall  be  permitted  to  frame  the  return,  and  conduct  the  subsequent 
proceedings  at  his  own  expense,  and  in  such  case  if  any  judgment  shall 
be  given  for  or  against  the  party  suing  such  writ,  such  judgment  shall 
be  given  against  or  for  the  person  or  persons  on  whose  behalf  the 
return  shall  be  expressed  to  be  made,  and  who  shall  have  the  like 
remedy  for  the  recovery  of  the  casts  and  enfcrcxng  the  judgment^  as  the 
person  to  whom  the  writ  shall  have  been  directed  might  and  would 
otherwise  have  had  (A). 

The  recovery  of  damages  on  an  issue,  raised  upon  the  return,  bars  an 
action  for  a  false  return  (t).  Thus,  by  stat  9  Ann.  c  20,  s.  3,  it  is  pro- 
vided, that  if  any  damages  shall  be  recovered  against  those  making  the 
return,  then  that  they  shall  not  be  liable  to  be  sued  in  any  other  action 
or  suit  for  making  such  return  {j\ 

]•     Costs. — By  the  staL  9  Ann.  c.  20,  s.  2,  it  is  enacted :  that  in 

case  a  verdict  shall  be  found  for  the  prosecutor,  or  judgment  given  for 
him  upon  a  demurrer,  or  by  nil  dicity  or  for  want  of  a  replication  or  other 
pleading,  he  shall  recover  his  damages  and  costs  in  such  manner  as  he 
might  have  done  in  an  action  on  the  case  for  a  false  return,  such  costs, 
&C.  to  be  levied  by  ca.  sa.yJL  fa.^  or  elegit ;  and  in  case  judgment  shall  be 
given  for  the  person  making  such  return  to  such  writ,  he  may  recover 
his  costs  of  suit  to  be  levied  in  manner  aforesaid 

The  statute  1  Wm.  4,  c.  21,  &  3,  extends  the  provisions  of  the  staL 
9  Ann.  c.  20,  to  all  writs  of  mandamus,  and  prosecutors  are  thereby 
entitled  to  recover  damages  and  costs  as  in  an  action  for  a  false  return 
notwithstanding  they  have  neither  private  nor  particular  interests  in  the 
thing  commanded  to  be  done,  so  as  to  have  been  entitled  to  sue  for  a 

(A)  Ab  to  Ireland,  see  a  similar  enact-  19  Geo.  2,  c  12,  s.  3,  and  9  &  10  Vict 

ment,9&  lOVict.  c.  113,  8.  8,  App.  c.  113,  App.    See  anfe,  p.  392,  n.  (6). 

(i)  See;xM<,  tit.  ^  False  Betum^  and         (j)  See  stat.  App.    As  to  Ireland, 

stots.  9  Ann.  c.  20,  s.  3,  and  1  Wm.  4,  see  stat.  9  &  10  Vict  c.  113.    See  po^ 

c.  21,  App.    As  to  Ireland,  see  stats,  tit.  **iic«Km,  {fCyfor  FaUe  RetmrC 
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fidse  return  {k\  and  the  party  whether  prosecutor  or  defendant, 
succeeding  on  an  issue  joined  upon  a  trayerse  of  a  return  to  a  mandamus 
under  the  above  statutes,  is  entitled  to  the  costs  of  the  application  for 
the  writ,  as  well  as  the  costs  of  the  subsequent  proceedings  without  an 
express  rule  of  Court  for  that  purpose  (I),  Where,  however,  a  prosecutor 
has  a  verdict  on  some  only  of  several  issues  raised  upon  traverses  to  a 
return,  he  is  not  entitled  to  the  costs  of  the  issues  on  which  he  has 
succeeded,  either  under  stats.  4  Ann.  c.  16,  9  Ann.  c  20,  or  R.  H., 
2  Wm.  4,  (L)  74,  or  R.  H.,  4  Wm.  4,  7,  the  return  not  being  a  pleading 
in  the  cause  (m). 

,    JuigmenL — Judgment  is  given  in  pursuance  of  the  verdict 

in  the  same  manner  as  a  judgment  after  verdict  in  a  personal  action  (n). 
So,  it  may  like  such  a  judgment  be  amended,  quashed,  &c.(0),  A  rule 
for  judgment  must  not  be  given  (p). 

\    How  Signed. — In  all  cases  of  judgments  required  to  be 

signed  on  verdicts  given  at  nisi  prius,  the  postea  must  be  produced  at 
the  Crown  Office,  and  judgment  shall  in  four  days  next  after  return  of 
the  distringas,  or  at  any  subsequent  time  be  marked  thereon  by  one 
of  the  Masters  or  the  assistant  Master,  unless  a  rule  shall  have  been 
granted  nan  obstante  veredicto,  or  to  arrest  judgment  in  cases  wherein 
such  rules  may  by  the  practice  of  the  Court  be  obtained  {q).  In  other 
cases  the  practice  is  as  in  an  action  on  the  case  for  a  false  return  (r). 

"].    Entry  of  Proceedings,  and  Judgment  on  the  RoU. — Formerly 

it  was  not  the  practice  to  enter  the  proceedings  on  the  roll,  for  it  was 
not  till  12  Wm.  3,  that  a  rule  of  Court  was  made,  which  ordered  that 
all  proceedings  in  cases  of  mandamus  should  be  entered  of  the  same 


(A)  Fall  o.  R.  (in  error),  2  G.  &  D.  Q.  B.   See  Chit  Frac.  p.  1377,  8th  edit. 

803.    S.  C.  1  Q.  B.  660.    S.  C.  13  L.  J.,  (n)  R.  v.  Luton  Roads,  1  Q.  B.  860. 

N.  S.  187,  Q.  B.    R.  o.  Fall,  1  G.  &  D.  S.  C.  1  G.  &  D.  250.    S.  C.  10  L.  J. 

117.    S.  C.  1  Q.  B.  636.    R.  v.  St  R.,  N.  S.,  Q.  B.  263.    R.  v.  Malmes- 

Fancras,  2  D.,  N.  S.  955.    As  to  costs  borj  (Aldermen),  3  Q.  B.  577.    S.  C. 

generally,  see  tit.  "  Coats;'  post.    As  to  3  G.  &  D.  482.    S.  C.  11  L.  J.,  N.  S. 

Ireland,  see  stats.  19  Geo.  2,  c.  12,  and  318,  Q.  B.    S.  C.  6  Jur.  1107. 

9  &  10  Vict  c.  113.    See  on/e,  p.  393.  (o)  As  to  judgment  on  demurrer,  see 

(0  R.  r.  Fall,  1  G.  &  D.  117.    S.  C.  anfe,  tit  "  JSetent*'  (Demurrer),  p.  380. 

1  Q.  B.  633.    S.  C.  5  Jur.  887.    R.  v.  As  to  judgment  bj  default,  see  ante, 

Kelk.  1  Q.  B.  660.    S.  C.  1  G.  &  D.  p.  380,  386. 

127.    S.  C.  5  Jur.  888.    R.  v.  Newbury  {p)  See  Cr.  Off.  Rul.  r.  21,  App. 

(Mayor),  11  L.  J.,  N.  S.  149,  Q.  B.  (9)  See  Cr.  Off.  Rul.  r.  20,  App. 

S.  C.  2  G.  &  D.  109.    S.  C.  1  Q.  B.  (r)  See  stats.  9  Ann.  c.  20,  s.  2,  and 

751.    S.  C.  6  Jur.  821.  1  Wm.  4,  c.  21,  App.    As  to  Ireland, 

(fit)  R.  o.  Malmesbury  (Aldermen),  see  stats.  19  Geo.  2,  c.  12,  and  9  &  10 

3  G.  &  D.  482.   S.  C.  3  Q.  B.  577.   S.  C.  Vict  c.  113,  App.    See  ojife,  p.  383,  n. 

6  Jur.  1 107.     S.  C.  11  L.  J.,  N.  S.  318,  (c),  (/),  387,  n.  («),  392,  n.  (a). 
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term  they  came  in  (s).  But,  notwithstandiug  this  rule,  it  was  not  usual 
to  enter  up  judgment  on  the  return  of  a  mandamus,  except  in  those 
cases  in  which  peremptory  writs  issued  (^);  so  that  prior  to  the  staL 
9  Ann.  c.  20,  which  for  the  first  time  allowed  a  traverse  to  a  return,  &c., 
such  entry  could  be  of  little  practical  utility,  but  after  the  passing  of 
that  statute,  when  traverses  became  frequent,  and  a  writ  of  error  thereoD 
could  be  brought,  entries  also  became  frequent,  and  some  care  was  taken 
in  framing  them  {u) ;  also  as  since  the  passing  of  the  stat.  6  &  7  Vict 
c  67  (v),  the  prosecutor  may  demur  to  the  return  in  order  to  test  its 
validity,  and  bring  a  writ  of  error  thereupon,  so  it  is  incumbent,  that 
the  writ,  return,  demurrer,  &c.,  be  entered  of  record  as  in  personal 
actions,  for  upon  a  demurrer  to  a  return  it  is  enacted,  by  sect  1,  of  such 
act,  that  the  said  writ  and  return,  and  the  said  demurrer  shall  be 
entered  up  on  record. 

].     Haw  entered. — The  entry  roll  of  the  judgment  should  be 

completed  in  accordance  with  the  postea  by  the  attorney  of  the  suc- 
cessful party,  and  when  the  costs  are  taxed,  the  amount  o£  the  Master's 
allocatur  must  be  inserted  in  the  roll,  to  which  when  necessary,  a 
number  will  be  given  at  the  Crown  Office,  afler  which  it  should  be 
carried  to  the  inner  treasury  department  of  the  Queen's  Bench  Office, 
to  be  there  preserved  amongst  die  records  of  the  Court  (to).  It  would 
seem,  that  in  accordance  with  the  practice  in  personal  actions  (x),  the 
roll  need  not  be  carried  in  at  once,  but  may  be  after  any  lapse  of 
time.  It  must,  however,  be  so  carried  in  before  it  can  be  used  for  the 
purposes  of  evidence,  or  before  a  writ  of  error  can  be  brought  upon 
the  judgment  (y). 

].    Nunc  Pro  STmuc.— When  a  defendant  dies  before  judgment, 

leave  will  be,  on  a  proper  case,  given  to  enter  up  judgment  nunc  pro 
tunc{z). 

1.    As  in  Case  of  Nonsuit. — By  stat  9  Ann.  c.  20,  (ex;tended 

by  stat  1  Wm.  4,  c.  21),  it  is  declared:  that  if  any  material  &ct 
contained  in  a  return  to  a  mandamus  shall  be  traversed,  such  further 
proceedings  shall  be  had  thereupon,  as  if  an  action  had  been  brought 

(a)  See  ante^  p.  2.    In  R.  v,  Dublin  (u)  Stra.  542,  nipro,  n.  («). 

(Dean),  Stra.  539,  542,  Fortescue,  J.  (v)  As  to  Ireland,  see  stat.  9  &  10 

(temp.  9  Geo.  1),  says,  "^  entries  of  man-  Vict.  c.  113,  s.  6,  App. 

damuses  are  of  late  date ;  perhaps  in  (w)  Comer*s  Cr.  Pr.  p.  236. 

Ireland  they  do  not  enter  them  yet."  (x)  See  Barrow  ».  Croft,  4  B.  &  C. 

See  form  of  entry  of  traverses  in  B.  v.  388.    S.  C.  6  D.  &  R.  386. 

Fall,  1  Q.  B.  636.    S.  C.  1  G.  &  D.  117.  (y)  See  stq»^,  n.  (w). 

S.  G.  5  Jur.  887.  (z)  Snook  v.  Mattock,  5  A.  &  E.  240, 

(0  Enfield  v.  Hills,  2  Lev.  239.     See  the  practice  on  this  point  being  identical 

a  form  of  entry  of  a  judgment,  1  P.  with  that  in  civil  actions.    See  Chit 

Wms.  351 ;  1  Q.  B.  649.  Pl-ac.  p.  460,  8th  edit. 
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for  a  false  return;  therefore,  when  the  case  is  ripe  for  such  a  step, 
judgment  as  in  case  of  a  nonsuit  may  be  obtained  (a). 

].     Non  Obstante  Fercrftcto.— Judgment  rum  obstante  veredicto 

may  be  obtained,  as  in  personal  actions  (&),  on  behalf  of  either  party  (c). 

\     Motion  in  Arrest  of  Judgment — There  may  be  a  motion  in 

arrest  of  judgment,  as  in  .the  case  of  personal  actions  (tf). 

].     Motion  for  a  New  TriaL — A  rule  for  a  new  trial  may  be 

moved,  for  misdirection,  &&,  as  in  personal  actions  (e). 

].     Writ  of  Error, — As  at  common  law,  a  writ  of  error  does 

not  lie,  except  upon  a  judgment,  or  on  an  award  in  the  nature  of  a 
judgment;  the  words  of  the  writ  being,  ^^ si  judicium  redditum  sit/* 
&c.  (f\  so,  it  was  at  an  early  period  held,  not  to  lie  to  review  the 
decisions  or  judgments  of  the  Court  of  B.  R.,  or  Courts  of  the  Counties 
Palatine,  on  the  award  of  peremptory  writs  of  mandamus,  consequent 
upon  a  verdict  in  an  action  for  a  false  return ;  because  there  was  no 
record  upon  which  error  could  be  brought,  it  being  a  mere  award  of 
the  writ  (y);  and  it  was  also  held,  that  the  bringing  of  a  writ  of  error 
in  such  a  case,  did  not  operate  as  a  supersedeas  to  the  peremptory 
writ  (A). 

Afterwards,  by  the  stat.  9  Ann.  c.  20,  it  was  enacted,  amongst  other 
things,  that  in  certain   cases  therein  mentioned  (municipal  offices). 


(a)  Wigan  o.  Holmes,  Say.  110.  R.  v. 
Scott,  1  D.  &  L.  212.  R.  V.  Stafford 
(Mayor),  4  T.  R.  689;  3  T.  R.  661, 
n.  (d) ;  and  1  T.  R.  492,  n.  (rf) ;  3  B. 
&  Ad.  279,  per  Ld.  Tenterden,  C.  J. 
As  to  Ireland,  see  atats.  19  Geo.  2,  c.  12, 
and  9  &  10  YicL  c.  113,  App. 

(b)  See  stats.  9  Ann.  c.  20,  and  1 
Wm.  4,  c.  21.  R.  V.  Manchester  Rail- 
way, 3  6.  &  D.  269.  S.  C.  3  Q.  B.  533, 
53S,  where  see  form  of  entry ;  3  B.  & 
Ad.  279,  per  Ld.  Tenterden,  C.  J.  As 
to  Ireland,  see  stats.  19  Geo.  2,  c.  12, 
and  9  &  10  Vict.  c.  113,  App. 

(c)  R.  0.  Darlington  School,  6  Q.  B. 
682,  697.  S.  C.  14  L.  J.,  N.  S.  67, 
Q.  B.,  where  see  a  form  of  the  entry. 

(d)  Pees  o.  Leeds  (Mayor),  Stra.  640. 
Bnckley  v.  Palmer,  2  Salk.  431 ;  stots. 
9  Ann.  c.  20,  and  1  Wm.  4,  c.  21 ;  3  B. 
&  Ad.  279,  per  Tenterden,  C.  J.  And 
see  1  East,  555.  See  stats.  9  Ann. 
c.  20,  and  1  Wm.  4,  c.  21  (£.),  and 
19  Geo.  2,  c.  12,  and  9  &  10  Vict.  c.  118 


(I.),  App. 

(c)  R.  ».  St.  Pancras,  7  A.  &  E.  752. 
See  stats.  9  Ann.  c.  20,  s.  2,  and  1  Wm.  4, 
c  21  (E.),  and  19  Geo.  2,  c.  12,  and 
9  &  10  Vict.  c.  113(1.)  App. 

(/)  Co.  Litt.  288,  b.  Jacques  v. 
Cesar,  2  Wms.  Saund.  101,  d,  n.  (1). 
R.  p.  York  (Mayor)  6  Jur.  1082. 

(g)  Bac.  Abr.  tit.  **  Man.*'  287. 
DubKn  (Dean)  v.  Dowgatt,  1  P.  Wms. 
348.  R.  V,  Trinity  Chapel  (Dean), 
8  Mod.  27.  S.  C.  Stra.  536 ;  Fort.  329. 
Dublin  (Dean)  ».  R.  1  Bro.  P.  C.  73, 
2nd  edit.  R.  v,  Hearle,  Stra.  625,  628. 
S.  C.  3  Bro.  P.  C.  178.  Kynaston  r. 
Shrewsbury  (Mayor),  Stra.  1051,  St. 
David*s  (£p.)  v.  Lacy,  Ld.  Raym.  539, 
545.  R.  V,  Clarke,  2  East,  79,  81. 
R.  V,  Manchester  Railway,  3  Q.  B. 
539.  S.  C.  3  G.  &  D.  269.  But  see  Dr. 
Patrick*s  case,  2  Keb.  259.  S.  C.  Sid. 
346,  pi.  12. 

(A)  Ball.  N.  P.  200;  Bac.  Abr.  tit. 
"Aran;'(M.) 
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when  a  writ  of  mandamus  should  issue,  and  a  return  should  be  made 
thereunto,  it  should  be  lawful  for  the  prosecutor  to  plead  to,  or  traverse, 
all  or  any  of  the  material  facts  contained  within  such  return,  to  which 
the  defendant  might  reply,  take  issue,  or  demur;  and  such  further 
proceedings  in  such  manner  should  be  had  therein  for  the  determination 
thereof,  as  might  have  been  had  if  the  prosecutor  had  brought  his 
action  an  the  case  for  a  false  return.  In  such  cases,  therefore,  where 
by  virtue  of  the  statute,  the  parties  resorted  to  pleadings,  a  ¥nit  of  error 
has  been  held  to  he,  if  the  case  were  put  in  a  proper  train ;  because  they 
then  assumed  the  form  of  a  personal  action  in  which  judgment  and 
costs  wero  given  (t).  Subsequently,  by  stat  1  Wm.  4,  c.  21,  the  above 
provision  of  the  stat.  9  Ann.  c.  20,  has  been  extended  to  writs  of  manda- 
mus in  aU  other  cases,  and  to  the  proceedings  thereon  (7) ;  and,  therefore, 
by  virtue  of  these  statutes,  error  can  be  brought  in  all  cases,  excepting 
whero  the  prosecutor  avails  himself  of  his  common  law  remedy,  by 
action  for  a  false  return. 

Neither  of  the  above  acts  of  Parliament,  however,  gave  to  the 
prosecutor  a  power  or  authority  to  demur  to  the  return  of  the  defendant, 
in  order  that  a  decision  upon  it  as  to  its  validity  could  be  reviewed  by 
a  Court  of  Error;  which  being  deemed  expedient,  and  that  a  certain 
mode  of  effecting  the  same  should  be  ordained  and  established,  it  is  by 
stat  6  &  7  Vict  c.  67,  s.  I  (A),  enacted:  that  the  prosecutor  sh^ 
impugn  the  validity  of  a  rotum  by  demurring  thereto,  and  by  obtaining 
judgment  on  such  demurrer. 

It  is  also  enacted  by  sect  2 :  that  whenever  any  such  judgment  shall 
be  given,  or  whenever  issue  in  fact^  or  in  law,  shall  be  joined  upon 
any  pleadings,  in  pursuance  of  the  recited  acts  of  9  Ann.  c.  20,  and 
I  Wm.  4,  c.  21,  or  either  of  them,  and  judgment  shall  be  given  thereon 
by  Buy  of  the  Courts  aforesaid,  it  shall  be  lawful  for  any  party  to  the 
record  in  any  such  cases,  who  shall  think  himself  aggrieved  by  such 
judgment,  to  sue  out  and  prosecute  a  writ  of  error,  for  the  purpose  of 
reversing  the  same,  in  such  manner,  and  to  such  Court  or  Courts,  as 
a  party  to  any  personal  action  in  the  said  Court,  may  now  sue  out  and 
prosecute  a  writ  of  error  upon  the  judgment  in  such  action ;  and  such 

(0  See  ante,  p.  398,  n.  (y);  6  N.  &  N.  &  M.  586.    See  anU,  p.  7,  n.  (v). 
M.  512,  n.  (&),  citing  R.  v.  Oundle         The  stat  of  1  Wm.  4,  c  21,  does  not 

Manor,  d  N.  &  M.  496.    S.  C.  lA.  &E.  apply  to  Ireland,  but  its  provisbns  have 

297 ;  1  Bro.  F.  C.  78,  suproy  n.  (g) ;  Bull,  been  substantivelj  enacted  for  Ireland 

N.  F.204.  See  stat  App.  As  to  Ireland,  by  stat  9  &  10  Vict  c.  113,  s.  6,  App. 
see  stat  19  Geo.  2,  c.  12,  App.  (h)  See  stat.  App.   Hie  provisions  of 

(J)   See   stat.  App.    B.  o.  Oundle  the  above  statute  have  been  snbstan- 

Manor,  1  A.  &  £.  283,  297.    S.  C.  3  N.  tivelj  enacted  for  Ireland  by  stat  9  ft  10 

&  M.  484,  and  cases  there  cited.  S.  C.  1  Vict.  c.  113,  s.  6,  App. 
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and  the  like  proceedings  shall  thereupon  be  had  and  taken,  and  such 
costs  awarded,  as  in  ordinary  cases  of  writs  of  error  upon  judgments  of 
the  said  Courts  respectively  in  personal  actions ;  and  if  the  judgments 
of  such  Court  be  reversed  by  the  Court  of  Error,  the  said  Court  of 
Error  shall  thereupon,  by  their  judgment,  not  only  reverse  the  same, 
but  shall  also,  in  addition  thereto,  give  the  same  judgment  which  the 
Court,  whose  judgment  is  so  reversed,  ought  to  have  given  in  that 
behalf;  and  if  by  their  siud  judgment  they  shall  award  that  a  peremp- 
tory writ  of  mandamus  shall  issue,  the  same  shall  and  may  accordingly 
be  issued  by  the  proper  officer,  in  the  office  from  which  such  writs 
issue,  as  the  case  may  be,  upon  production  to  him  of  an  office  copy  of 
the  said  judgment  of  the  Court  of  Error,  which  shall  be  his  warrant  for 
so  doing. 

Provided  always,  that  bail  in  error,  to  the  amount  of  fifty  pounds,  or 
such  other  sum  as  may  be  by  any  rule  of  practice  thereafter  provided, 
shall  be  duly  put  in  within  four  days  after  the  allowance  of  the  said  writ ; 
and  the  same  shall  afterwards  be  duly  perfected,  according  to  the 
practice  of  the  Court  wherein  the  said  original  judgment  was  given; 
otherwise  the  plaintiff  in  error  shall  be  deemed  to  have  abandoned  his 
writ  of  error,  and  the  same  shall  not  be  further  prosecuted  (Q. 

It  is  also,  by  sect  4,  enacted :  that  the  said  Courts  of  Error  may  and 
are  directed  to  make  from  time  to  time,  and  as  often  as  they  shall  see 
occasion,  such  rules  of  practice  in  reference  to  the  said  application,  and 
the  proceedings  thereon,  and  in  reference  to  the  writs  of  error  therein 
mentioned,  and  the  proceedings  thereon,  and  the  amount  of  bail  to  be 
taken,  as  the  said  Courts  respectively  may  deem  necessary  to  effectuate 
the  intention  of  the  act  (m). 

The  course  of  proceedings  in  error  on  a  mandamus  are,  as  above 
stated,  assimilated  to  those  in  error  on  a  judgment  in  a  personal 
action  (n). 

1.    Joinder  in  Error. — There  must  be  only  one  side  bar  rule  to 

join  in  error,  which  must  be  drawn  up  and  served,  (and  no  peremptory 
rule  given  thereon) ;  it  expires  in  four  days  uext  after  service  (o),  and 
on  default  being  made,  judgment  by  default  may  be  signed  (p). 

Execution,  Writs  of].    If  no  proceedings  in  error,  or  otherwise, 

(0  York  Railwaj  v.  Milner,  15  L.  J^  (n)  R.  v.  Darlington  School,  14  L.  J., 

N.  S.  379,  Q.  B^  IB  a  ctue  of  error  under  N.  S.  67,  Q.  B.    S.  C.  6  Q.  B.  682,  707. 

this  Stat.  See  ante,  p.  397,  398. 

(m)  No  roles  have  as  jet  been  drawn  (o)  Cr.  Off.  Rul.  r.  18,  App. ;  the 

np  under  this  power,  so  that  the  practice  joinder  need  not  be  signed  by  counsel, 

of  error  in  cases  of  mandamus  is  governed  {p)  Cr.  Off.  Rul.  r.  19 ;  and  see  ainiey 

bj  the  above  stat.  6  &  7  Vict.  c.  67,  s.  2.  tit.  "^Judgmettt  by  default^''  p.  386. 
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which  operate  as  a  stay  of  execution,  be  taken,  writs  of  execution  for 
damages  and  costs,  or  costs  alone,  as  the  case  may  be,  issue  as  in 
personal  actions. 

As  to  execution  on  a  judgment  by  default,  see  antCy  p.  386,  stats. 
9  Ann.  c.  20,  s.  2,  and  1  Wm.  4,  c.  21  (E.),  App.;  and  as  to  Ireland, 
stats.  19  Geo.  2,  c  12,  and  9  &  10  Vict  c.  113,  App. 

As  to  execution  on  a  judgment  on  a  verdict,  see  ante,  p.  392.  • 

As  to  judgment  on  a  demurrer  to  a  return,  see  anUy  p.  380, 381,392. 

Every  writ  of*execution  should  be  tested  as  of  the  day  on  which  it 
actually  issues,  and  may  be  made  returnable  either  on  a  day  certain  in 
Term,  or  immediately  after  the  execution  thereof;  and  the  party  suing 
forth  the  same,  must  indorse  thereon  the  place  of  abode  and  addition  of 
the  party  against  whom  the  same  is  issued,  or  such  other  description  of 
him  as  such  party  suing  out  such  writ  may  be  able  to  give  (q).  It  has 
been  held,  that  cases  of  mandamus  under  stat  9  Ann.  c.  20,  where  the 
parties  plead,  and  damages  and  costs  are  given,  are  actions  within  the 
statute  43  Gea  3,  c.  46,  s.  6,  regulating  the  costs  of  writs  of  execution, 
and  the  indorsements  thereon  (r). 

Peremptory  Writ  op  Mandamus],  JVhat. — A  peremptory  man- 
damus is  not  a  judicial  writ  founded  upon  a  record,  but  a  mandatory 
writ  which  the  Court  of  B.  R.  grants  when  it  is  satisfied  of  the  pro- 
secutor's right  (s). 

].     When  granted. — By  the  stat  9  Ann.  c.  20,  s.  2  (extended 

by  stat  1  Wm.  4,  c.  2 1,  to  writs  of  mandamus  in  all  cases),  it  is  enacted : 
that  where  any  mandamus  shall  issue  to  which  a  return  shall  be  made, 
and  upon  issue  joined  thereon  a  verdict  be  found  for  the  persons  suing 
such  mandamus,  or  judgment  be  given  for  them,  a  peremptory  mandamus 
shall  be  granted  without  delay,  as  if  the  return  had  been  adjudged 
insufficient  in  law  (fy, 

By  the  subsequent  act  of  6  &  7  Vict.  c.  67,  s.  1,  the  prosecutor  is 
empowered  to  object  to  the  validity  of  a  return  by  demurrer,  upon 
which  the  Court  is  also  empowered,  if  they  adjudge  that  the  return  is 
not  valid  in  law,  to  award,  by  such  judgment,  a  peremptory  writ  shall 
issue,  which  may  be  sued  out  and  issued  accordingly,  at  any  time  after 
four  days  from  the  signing  of  such  judgment  (u).  Also  by  sect  2  of  the 
same  statute,  it  is  enacted:  that  where  any  judgment  on  demurrer  to  a 

(q)  Cr.  Off.  Rul.  r.  10,  App.  tit  ^Man:'  (M.)    As  to  Ireland,  see 

(r)  R.    o.    Glamorgan    (Major),    2  stats.  19  Geo.  2,  c.  12,  and  9  &  10  Yict 

Smith,  8 ;  Chit.  Frac.  561, 562,  Sth  edit  c.  1  Id,  App. 

(«)  Foot  V.  Prowse,  Stfa.  698 ;  Com.  (ti)  See  onto,  p.  399,  also  sUt  in  App. 

Dig.  tit.  '^ikfoit.**  D.  6.  As  to  Ireland,  see  a  similar  enactm«it, 

(0  See  ante,  p.  7,  n.  (to) ;  Bac.  Abr.  stat  9  &  10  Yict  c.  113,  s.  6,  App. 
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fetum  shall  be  given,  or  whenever  issue  in  fact  or  in  law  shall  be  joined 
upon  any  pleadings,  in  pursuance  of  the  acts,  or  either  of  them,  recited 
in  such  act  of  6  &  7  Vict  c.  67,  and  judgment  shall  be  given  thereon, 
it  shall  be  lawful  for  any  party  to  the  record  in  any  of  such  cases  who 
shall  think  himself  aggrieved  by  such  judgment,  to  sue  out  and  prosecute 
a  writ  of  error;  upon  the  determination  of  which  the  Court  of  Error  is 
empowered  to  award  a  peremptory  writ  of  mandamus,  which  shall  and 
may  accordingly  be  issued  by  the  proper  officer  in  the  office  from  which 
such  writs  issue,  upon  production  to  him  of  an  office  copy  of  the  said 
judgment  of  the  Court  of  Error,  which  shall  be  his  authority  and 
Warrant  for  so  doing  (v). 

As  in  many  cases  it  is  discretionary  with  the  Court  whether  it  will  or 
Dot  grant  the  rule  nisi  for  the  writ,  so  whether  or  not  a  peremptory  man- 
damus shall  issue,  is  in  such  cases  also  entirely  within  its  discretion  (to) ; 
such  discretion  must  be,  however,  honestly  exercised,  that  is,  agreeably 
with  justice,  and  as  the  interests  of  the  parties  litigant  seem  to  re- 
quire (x).  Thus,  where  there  appears  to  be  the  least  right  for  the 
plaintiff,  a  peremptory  mandamus  should  be  awarded  (y).  So  the  Court 
will  direct  a  peremptory  mandamus,  though  part  of  the  return  be 
unanswered,  if  such  part  be  immaterial  or  afford  no  answer  to  the 
writ  (z);  but  if  such  unanswered  part  be  material,  the  Court  will  refuse 
the  writ  (a),  because  the  prosecutor  in  such  a  case  has  no  right  to  it ; 
so  that  if  it  appear  from  the  whole  of  the  return  that  the  prosecutor 
should  not  have  a  peremptory  mandamus,  the  Court  will  not  grant 
one(i),  as  where  a  prosecutor's  right  to  restoration  to  an  office  has 
ceased  by  lapse  of  time  (c). 

A  peremptory  writ  will  also  be  awarded  if  the  matter  of  a  return  be 

(o)  See  anie,  tit.  '«  Error,''  p.  d97 ;  Poole  (Mayor),  1  Q.  B.  616.   S.  C.  1  6. 

ftlflo  Stat.  6  &  7  Vict.  c.  67t  App.  As  to  &D.72S.  S.  G.  9  L.  J.,  N.  S.  231«  Q.  B. 
Ireland,  see  a  similar  enactment,  9  &  10         (a)  Clarke   v,  Leicestershire  Canal, 

Vict.  c.  113,  s.  7,  App.  6  Q.  B.  898. 

(w)  Ante,  p.  287,  288,  297.     R.  v.  (h)  1   D.  &  R.  389,  supra,  n.  (lo). 

Baldwin,  3F.&D.  126.  S.C.8  A.&E.  R.    v,   Featherstonhaugh,    Burr.    530. 

049.    R.  V.  Griffifhs,  fl  B.  &  Aid.  731.  R.  v.  Newcastle,  Bull.  N.  P.  208,  207. 

S.  G.  rum.  R.  o.  Bristol,  &c.,  1  D.  &  R.  R.  «.  Campion,  I  Sid.  44.    R.  v.  Ax- 

889.  bridge,  Cowp.  523;  2  T.  R.  81.    R.  v. 

(x)  See  ante,  p.  288,  n.  (g),  (i).  Richardson,  Burr.  530,  534.  R.  o.  Lyme 

(y)  See  ante,  p.  9,  10.    R.  o.  Hull,  Regis,  1  Doug.  157.    R.  o.  Tidderlej, 

11  Mod.  391.    R.  V.  Ozon.  (Mayor),  1  Sid.  14.    R.  o.Rippon  (Mayor),  Salk. 

2  Salk.  428.  Buckley  v.  Palmer,  2  Salk.  433.    S.  C.  Ld.  Raym.  563.    Bassett  v. 

431.  Yeal^s  case,  Ray.  431.    R.  o.  Cam-  Chichester,  I  Sid.  286.    R.  o.  Twitty, 

bridge  (Mayor),  12  A.  k  £.  714.    S.  G.  7  Mod.  83,  n.  (a).    S.  C.  2  Salk.  434. 

4  P.  &  D.  294.    S.  G.  10  L.  J.,  N.  S.  25,  S.  C.  Holt,  442.    Com.  Dig.  tit.  "  ManT 

Q.  B.  D.  5. 

{z)  See  ante,  p.  303,  n.  (/).    R.  v.         (c)  See  ante,  p.  192,  n.  (e). 

D  D 
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for  any  cause  insufficient  in  substance  (d).  So,  if  the  return  be  for  any 
cause  quashed  (e)  or  falsified,  in  an  action  for  a  false  return  in  the  Court 
of  B.  R.  (/),  or  on  a  feigned  issue  (ff). 

The  Court  will  not,  however,  grant  a  peremptory  writ^  though  the 
return  to  the  writ  fail,  or  be  objectionable  either  in  point  of  form  or 
substance,  if  the  facts  stated  on  the  return  justify  the  Court  in  refuaiiig 
such  writ  as  a  matter  of  discretion.  Thus  where  the  return  to  a  writ  to 
reinstate  in  a  municipal  office,  disclosed  that  the  prosecutor  had  been 
removed  for  nonresidence,  and  that  he  had  accepted  another  incom- 
patible office  (A).  So  the  Court  will  refuse  to  issue  the  peremptory 
writ  in  any  case  in  which  it  is  clear  the  vn-it,  if  issued,  cannot  have  any 
useful  effect  (i),  or  where  the  object  of  the  writ  is  illegal  (j),  or  where 
the  prosecutor  has  no  title  to  such  writ  (A).  So  the  peremptory  writ 
will  be  refused,  if  the  writ  upon  which  it  is  founded  be  substantially 
defective  (/).  Thus  as  a  peremptory  mandamus  cannot  be  limited,  but 
must  be  in  e^iact  accordance  with  the  writ  upon  which  it  is  founded; 


(d)  See  ante,  p.  7,  n.  (tr),  358,  380 ; 
3  Bl.  Com.  Ill ;  Bac.  Abr.  tit.  "iWirn." 
(M.) ;  Fitzherbert  Nat.  Brev.  230,  E. 
R.  0.  Patrick,  2  Keb.  168,  per  Keeling, 
C.  J.  R.  r.  Liverpool  (Mayor),  Burr. 
736.  R.  V,  Doncaster  (Mayor),  Burr. 
745.  R.  r.  Ouze  Bank  (Commrs.),  3  A. 
&  E.  544.  R.  r.  Lyme  Regis,  1  Doug.  85. 
R.  V.  Oxon.  (Major),  2  Salk.  429,  435 ; 
Com.  Dig.  tit.  "  A/an."  D.  5,  D.  6 ;  Stra. 
559.  See  ante,  tita.  ''Error;'  *♦  Return'' 
(Quashing,  Demurrer), 

(e)  See  ante,  p.  369.  R.  v.  Leicester 
(Mayor),  Burr.  2089.  R.  ».  York 
(Mayor),  5  T.  R.  69.  R.  v.  Norwich 
(Mayor),  Ld.  Raym.  1244.  R.  v.  St. 
Bartholomew  Parigh,  2  B.  &  Ad.  506. 
R.  V.  Bristol  Dock,  6  B.  &  C.  193.  S.  C. 
9  D.  &  R.  309.  R.  r.  Dr.  Harris,  Burr. 
1421.     S.  C.  1  W.  Bl.  430. 

(/)  Wright  r.  Sharpe,  11  Mod.  175. 
S.  C.  1  Salk.  288.  S.  C.  Holt,  301. 
Buckley  v.  Palmer,  2  Salk.  480 ;  Com. 
Dig.  tit.  '*  Man:'  D.  6.  See  stat.  9  Ann. 
c.  20,  8.  2,  and  1  Wm.  4,  c.  21,  App.; 
Bac.  Abr.  tit.  "  Man,"  (M.)  Enfield  v. 
Hills,  2  Lev.  238.  Sue  post,  tit.  ''Action, 
ire,,  for  False  Return."  . 

(g)  R.  V.  Harris  (Dr.),  Burr.  1423. 
S.  C.  1  W.  Bl.  430.    M.  24  Geo.  3, 


Gude*8  Cr.  Ft.  201.   See  poMt,  p.  412. 

(A)  See  ante,  p.  192,  196,  197.  R.  v. 
Bristol  (Mayor),  1  D.  &  R.  389.  S.  C. 
nam,  R.  v.  Griffiths,  5  B.  &  A.  731,  aod 
see  R.  V.  Bank  of  England,  2  B.  &  A 
620;  Bull.  N.  P.  207. 

(t)  See  ante,  p.  15,  n.  (»),  (w),  (j); 
Bac.  Abr.  tit.  "Man,"  (M.),  citing  R.  v. 
Griffiths,  5  B.  &  A.  731.  R.  v,  Luton 
Roads,  1  Q.  B.  860.  S.  C.  1  G.  &  D. 
250.  R.  e.  Manchester  Railway,  3  Q.  B. 
533.    S.  C.  3  G.  &  D.  369. 

(j)  See  ante,  p.  16.  R.  v.  St.  Pancns 
(Parish),  3  A.  &  £.  541,  542.  S.  C.  5 
N.  &M.222. 

(A)  See  ante,  p.  27,  28,  228,  S20.  R. 
V,  Tidderley,  1  Sid.  14.  Basset  v.  Barn- 
staple (Mayor),  1  Sid.  286.  R.  v. 
Lyme  Regis  (Mayor),  1  Doug.  84.  B. 
r.  Raines,  3  Salk.  233.  Clarke  o.  Leices- 
tersh.  Canal,  6  Q.  B.  898.  Bassettv. 
Chichester,  1  Sid.  286 ;  Bac.  Abr.  tit. 
"ilfaji."(M,)n. 

(0  See<mrtf,p.3O5,n.(^),323,n.(0- 
R.  V,  St.  Pancras,  3  A.  &  E.  535.  &C. 
5  N.  &  M.  222.  R.  v,  York  (Mayor), 
5  T.  R.  73.  R.  V.  Tidderley,  1  Sid.  14. 
Dr.  Walker*s  case,  Cas.  t.  Hard.  217. 
See  ante,  tits.  "  Writs,"  (St^fersedeas), 
(Quashing),  p.  335,  336. 
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SO  if  such  writ  be  bad,  the  Court  will  refuse  to  grant  a  peremptory 
mandamus  thereupon  (m). 

A  peremptory  mandamus  sometimes  goes  by  consent  on  withdrawal 
of  the  return -by  leave  of  the  Court  («),  ante^  p.  367. 

The  granting  of  a  feigned  issue  for  the  trial  of  the  disputed  facts, 
suspends  an  application  for  the  peremptory  writ  (o). 

The  effect  of  a  mandamus  to  admit  and  swear  in  to  an  office,  confers 
merely  a  legal,  and  not  an  actual  possession  (/?),  or  in  other  words,  it  is 
the  consummation  of  a  title,  if  there  be  one.  In  such  cases,  it  neither 
gives  a  right,  nor  does  it  conclude  one ;  it  confers  no  title  per  se,  but 
merely  a  legal  capacity  to  assert  one,  which  cannot  be  done  until  legal 
possession  shall  be  given,  if,  therefore,  the  applicant  have  such  legal 
possession,  as  that  is  all  the  Court  can  give  him  by  such  writ  (q) ;  so 
it  will  in  such  a  case  refuse  the  writ,  and  leave  him  to  his  ordinary 
remedy  (r);  for  by  having  the  legal  possession,  he  is  enabled  either 
to  defend  his  right,  or  to  assert  it  by  bringing  an  action  in  respect  of 
powers,  or  things  incident  to  such  possession  (s): 

In  the  case  of  a  mandamus  to  restore  to  an  office,  the  Court  commands 
the  actual  restoration,  and  thereby  gives  an  actual  possession,  and  this 
is  so,  because  as  the  appUcant  has  once  had  an  actual  possession,  it 
therefore  restores  the  ancient  right  (i).  But  one  who  has  been  removed 
from  being  a  member  of  a  corporation,  and  who  has  been  restored  by 
mandamus,  cannot  maintain  an  action  for  damages  against  the  members 
of  the  corporation,  who  removed  him  by  an  act  done  in  their  corporate 
capacity,  nor  recover  the  costs  of  the  mandamus  (u). 

Strangers  to  a  mandamus  are  neither  bound  nor  estopped  by  a  (v) 
peremptory  writ  of  mandamus. 


(m)  3  A.  &  E.  635.     S.  C.  5  N.  &  M.  Raym.  111.    R.  o.  Serle,  8  Mod.  334, 

222,  mpra,  n.  (Q.                 '  and  cases  there,  cited.    R.  v.  Sparrow,  7 

(n)  R.  V.  Barker  and  Others,  1  W.  Mod.  396.    Sharp   v,  London  (City), 

BL  352,  n.  (/).     S.  C.  Burr.  1269;  Gilb.  259.    Com.  Dig.  tit.  "  ilfan."  (B.) 

Com.  Dig.  tit.  '^Man:'  D.  6.  (r)  Stra.541,  supra,  n.  (/>).  Patrick's 

(o)  R.  V,  Dr.  Harris,  Burr.   1423.  case,  Raym.  111.     S.  C.  1  Lev.  65. 

S.  C.   1  W.  BL  430.      See  post,  tit.  (*)  R.  ©.  Dublin  (Dean),  8  Mod.  29. 

'' Feigned  Issue;'  p.  412.  (0  R.  v.  Dublin  (Dean),  Stra.  538. 

(p)  R.  V.  Dublin  (Dean),  Stra.  537,  R.  v.  Barker,  Burr.  1267.    Bassett  v, 

538.    R.  V.  Dr.  Harris,  Burr.    1422.  Barnstable  (Mayor),  I  Sid.  286.    R.  v. 

S.  C.  1  W.  Blac.  430.    R.  r.  Barker,  Exon  (Mayor),  1  Show.  260.  Com.  Dig. 

Burr.  1267.    R.  r.  Norwich  (Mayor),  tit.  "itfiiii."  (B.)     See  R.  v.  Ipswich 

Ld.  Raym.  1244.   S.C.2  Salk.  436.    R.  (Mayor), Ld. Raym.  1233.  S.C.Holt, 443. 

-p.  Ward,  1   Bam.  381.    See  ante,  tit.  (u)  Harman  v,  Tappenden,  1  East, 

^'Office''  (Admission,  Swearing  in).  555.     S.  C.  3  Esp.  278. 

(q)  R.  V,  Dublin  (Dean),  Stra.  541.  (©)  R.   ©.  Heathcotc,   10  Mod.  56. 

R.  V.  Clarke,  2  East,  78,  79,  82,  84 ;  S.  C.  Fort.  290,  and  cases  there  cited. 

dd2 


404  TUB   HIGH    PREROGATIVE 

-].     Against  whom  granted. — The  peremptory  writ,  in  general, 


issues  against  those  who  should  have  executed  the  first  writ 

As  to  cases  within  the  scope  of  stat  I  Wm.  4,  c  21,  s.  5,  it  is  enacted, 
that  in  case  the  return  to  any  writ  of  mandamus  shall,  in  pursuance 
of  the  authority  given  by  such  act,  be  expressed  to  be  made  on  behalf 
of  any  person,  the  peremptory  writ  shall,  if  it  be  awardefd,  notwith- 
standing the  death  of  the  officer  in  whose  name  it  is  made^  be  directed 
to  any  successor  in  office  or  right  to  such  officer  {w\ 

1.  How  obtained. — It  has  been  shewn  (a:),  that  at  com  mon  law,  if  the 

defendant  returned  a  legally  sufficient  cause  why  he  should  not  execute 
the  duty,  &c.  commanded  by  the  mandatory  clause  of  the  writ,  although 
such  cause  may  have  been  false  in  fact,  yet  the  Court  would  not  try  the 
truth  of  such  return,  upon  affidavits,  but  in  the  first  instance  assume  it 
to  be  true,  and  decline  to  proceed  further  upon  the  mandamus,  which 
course  compelled  the  prosecutor,  if  the  return  were  false,  to  shew  such 
falsity  by  the  extraneous  prQ|eeding  of  an  action  on  the  case  for  a  false 
return,  and  that  if  it  were  foqnd  by  the  jury  to  be  false,  the  prosecutor 
not  only  recovered  damages  equivalent  to  the  injury  sustained,  but  also 
if  such  action  had  been  brought  in  the  Court  of  B.  R.,  had  awarded  to 
him  a  mandamus,  peremptorily  commanding  the  defendant  to  do  his 
duty,  &c.  It  is  therefore  clear  that  as  the  proceedings  on  the  mandamus 
were  terminated  by  the  return,  and  as  the  proceeding  by  action  for  a 
false  return,  was  altogether  collateral  to  the  mandamus,  and  a  perempiary 
mandamus  no  part  of  the  judgment  in  such  an  action,  the  prosecutor 
could  only  obtain  such  last-mentioned  writ  on  an  application  to  the 
Coiul,  by  way  of  motion,  supported  by  affidavits  of  the  falsity  of  the 
return,  and  the  production  of  the  postea,  &c. 

By  Stat.  9  Ann.  c.  20,  s.  2  (y),  which,  although  it  introduced,  as  to 
municipal  offices,  a  traverse,  &c.  to  the  return,  yet  merely  directed  the 
traverse,  &c.,  and  subsequent  proceedings,  to  be  the  same  as  if  the 
prosecutor  had  brought  his  action  on  the  case  for  a  false  return ;  it 
therefore  followed  that  as  a  peremptory  mandamus  did  not,  as  we  have 
just  seen,  form  part  of  the  judgment  in  such  an  action ;  so  under 
this  statute,  the  prosecutor,  if  he  recovered  a  judgment,  was  obliged 
to  obtain  the  peremptory  writ  on  motion  to  the  Court,  supported  by 
affidavits  of  the  facts  of  his  case,  whereupon  the  act  directs  that  such 
peremptory  writ  shall  be  granted  to  him  without  delay. 

By  Stat.  1  Wm.  4,  c.  21,  s.  3  (yy)^  the  enactments  of  the  9  Ann.  c.  20, 

(to)  See  Stat.  App.    As  to  Ireland,  (y)  See  stat.  App.    As  to  Ireland, 

see  Stat.  9  &  10  Vict.  c.  113,  App.    See  see  stat  19  6eo«  2,  c.  12,  App. 

pott,  tit.  **  Abatement^''  p.  410.  (yy)  See  stat.  App.    As  to  Ireland, 

(x)  Ante,  p.  6,  n.  (r),  and  see  post^  see  stat  9  &  10  Vict.  c.  113.    See  imfe, 

tit.  '*  Action,  ^c,  far  false  retumr  p.  6,  n.  (m),  383,  n.  (/),  393,  n.  (e). 
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relating  to  returns  to  the  writs  of  mandamus  therein  mentioned,  and 
the  proceedings  thereupon  were  extended  to  all  other  writs  of  man- 
damus; therefore  for  all  cases  within  this  clause  of  the  statute,  the 
prosecutor  was  and  is  obliged,  after  he  has  obtained  judgment,  to  move 
the  Court,  as  before  stated,  for  his  peremptory  writ 

Also  section  4  of  the  same  statute,  which  provides  for  the  protection 
of  certain  oflScers  to  whom  writs  of  mandamus  in  certain  cases  are 
directed,  against  the  damages  or  costs  thereof,  enacts:  that  if  any  judg- 
ment shall  be  given  for  or  against  the  party  suing  such  writ,  such 
judgment  shall  be  given  against  or  for  the  person  or  persons  on  whose 
behalf  the  return  shall  be  expressed  to  be  made,  and  who  shall  have  the 
like  remedy  for  the  recovery  of  costs,  and  enforcing  the  judgment,  as 
the  person  to  whom  the  writ  shall  have  been  directed,  might  or  other- 
wise would  have  had.  So  that  all  successful  prosecutors  within  this 
section  are  compelled  to  adopt  the  common  law  means  of  obtaining  the 
peremptory  writf  namely,  by  motion,  supported  by  affidavits. 

However,  by  stat.  6  &  7  Vict.  c.  67,  s.  1  (z),  which  ordains,  that  the 
prosecutor,  in  order  to  object  to  the  validity  of  a  return  to  a  mandamus, 
must  demur  thereto,  provides,  that  if  the  Court  shall  adjudge  ^*  that 
the  return  is  not  valid  in  law,  then  and  in  every  such  case  they  shall 
also,  by  their  said  judgment^  award  that  a  peremptory  mandamus  shall 
issue  in  that  behalf,  and  thereupon  such  peremptory  writ  of  mandamus 
may  be  sued  out  and  issued  accordingly,  at  any  time  after  four  days  from 
the  signing  of  the  said  judgment"  Therefore  a  prosecutor,  who 
successfully  demurs  to  a  return,  and  obtains  a  judgment  quashing  it,  is 
saved  the  common  law  inconvenience  of  making  an  application  to  the 
Court  for  the  peremptory  writ,  because  the  Court  directs  it,  by  its 
judgment,  to  issue. 

Also  by  sect  2,  of  the  same  statute  (a),  which  provides  a  writ  of 
error  upon  judgments  upon  either  fact  or  law,  in  cases  of  mandamus, 
also  directs,  that  if  the  Court  of  Error,  by  their  judgment^  shall  award 
that  a  peremptory  writ  shall  issue,  the  same  shall  and  may  accordingly 
be  issued  by  the  proper  officer,  iu  the  office  from  which  such  writs 
issue,  as  the  case  may  be,  upon  production  to  him  of  an  office  copy  of 
the  said  judgment  of  the  Court  of  Error,  which  shall  be  his  authority 
and  warrant  for  so  doing.  Thus,  in  cases  of  judgment  for  the  prose- 
cutor, on  a  writ  of  error,  he  is  relieved  from  the  common  law  incon- 
venience of  making  a  separate  application  for  such  writ 


(r)  See    stat.    App.,   and    ante^  tit  (a)  See  stat.  App.,  and  also  ante^  tit. 

^ReturvT  (Demurrer),  p.  375--381.  As  '*  Error,""  ^,  397—399.    As  to  Ireland, 

to  Ireland,  see  a  similar  enactment  9  see  a  similar  enactment  stat.  9  &  10 

&  10  Vict  c.  1 13,  s.  6,  App.  Vict.  c.  113,  s.  6,  App. 
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In  the  above  cases  of  demurrer  to  the  return,  and  a  writ  of  error, 
the  enactments  above  set  forth,  shew  how  the  peremptory  wnt  is 
obtained  and  issued,  it  remains  therefore  to  state  more  specifically  than 
has  been  done,  how  such  writ  is  obtained,  when  the  proceedings  are  by 
motion  at  Common  law. 

.     Motion  loJiere  and  when  made. — The  writ  must  be  moved  for 

in  the  Court  of  B.  R.  at  Westminster  (J). 

After  judgment  for  the  prosecutor,  a  rule  nisi  for  a  peremptory  man- 
damus is  granted  on  motion,  supported  by  an  affidavit  of  the  fieu^ts,  and 
reading  the  mandamus,  return,  traverse,  entry  of  postea,  &c.  (c).  Four 
days  must  have  elapsed  after  the  return  of  the  postea,  because  the 
defendant  has  so  long  to  move  in  arrest  of  judgment,  &c.  (cf). 

The  peremptory  writ  must  not  be  moved  for,  nor  wiU  the  Court 
award  it,  until  the  proceedings  on  the  first  mandamus  are  complete,  and 
there  is  judgment  upon  the  whole  record,  for  it  cannot  be  awarded  on 
part  of  a  record;  thus  where  a  mandamus  issued,  which  commanded 
payment  of  two  distinct  sums,  the  return  to  which  writ  the  prosecutor 
traversed,  and  the  issues  found  for  him  as  to  one  sum,  and  substantially 
in  his  favour  as  to  the  other,  but  as  a  rule  nisi  had  been  obtained  to  enter 
a  verdict  as  to  the  latter,  the  Court  refused  to  award  a  peremptory 
mandamus  to  enforce  payment  of  the  first  sum,  pending  the  rule  as  to 
the  second  {e).  So  if  the  peremptory  writ  should  be  obtained  before 
judgment  signed,  the  Court,  on  motion,  will  set  it  aside,  with  costs  (/). 
The  prosecutor  need  not,  however,  delay  the  motion  for  the  peremptory 
writ,  until  the  judgment  shall  be  entered  up  formally  {g). 

The  Court  will  grant  a  peremptory  mandamus,  after  judgment,  for 
the  plaintiff,  in  an  action  for  a  false  return,  notwithstanding  a  bill  of 
exceptions  was  tendered  at  the  trial ;  if,  however,  a  rule  for  a  new  trial 
has  been  obtained,  it  is  otherwise ;  for  such  a  rule  stops  the  issuing  of  the 
peremptory  writ  (A).  So  pending  a  writ  of  error  in  an  action  for  a  false 
return,  the  Court  will  not  grant  a  peremptory  writ  (i).     But  if  judgment 

(ft)  Ante,  p.  5,  n.  (/),  296,  n.  (0-  B.  860.  See  stat.  9  Ann.  c.  20,  s.  1,  App. 

(c)  R.  V.  Baldwin,  8  A.  &  E.  949.  (/)  Supra,  n.  (<?).  Neale  c.  Bowles,  1 

S.  C.   8  P.  &   D.  124;  Bac.  Abr.  tit.  H.  &  W.  584. 

"  Manr  (M.),  n. ;  Skin.  669,  pi.  7.  ig)  Foote  ».  Prowse,  Sira.  697.  Com. 

(rf)  Buckley   v.   Palmer,   Holt,   440.  Dig.  tit.  "itfira."  D.  6. 

S.  C.  2  Salk.  430,  431.    Bac.  Abr.  tit.  (A)  Wright  p.  Sharpe,  11  Mod.  175. 

''Manr(hiL.)  Enfield  r.  Hills, 2  Lev. 238.  S.  C.   1  Salk.  288.     S.  C.  Holt,  301. 

(«)  Enfield  r.  Hills,  2  Lev.  238.  R.  v.  Buckley  p.  Palmer,  2   Salk.  430,  and 

Baldwin,  8  A.  &  E.  947.     S.  C.  3  P.  &  cases  there  cited.    Enfield  r.  HilU,  2 

D.  124.    S.  C.  1  W.  W.  &  H.  681.    See  Lev.  238.    S.  C.  Sir  T.  Jon.  116. 

2  Salk.  428,  430.    Foot  ».  Prowse,  Stra.  (i)  Ruding  r.  Newel,  Stra.  983.  Com. 

697.  R.  17.  Luton  Roads,  10  L.  J.,  N.  S.  Dig.  tit.  ''Manr  D.  6.    Bac.  Abr.  tit. 

263,  Q.  B.  S.  C.  1 G.  &  D.  248.  S.  C.  1 Q.  "  Manr  (M.) 
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for  the  defendant  in  an  action  for  a  false  return,  be  reversed  in  the 
Exchequer  Chamber,  or  in  the  House  of  Lords,  a  peremptory  man- 
damus will  be  awarded  of  course,  without  any  express  judgment  (j). 
The  mere  production  of  the  postea  falsifying  the  return,  has  been  held 
sufficient  to  support  a  motion  for  the  peremptory  writ  (A).  Such  action 
for  a  fidse  return  must,  however,  have  been  brought  in  the  Court  of 
B.  R.,  because  as  the  peremptory  writ  recites  the  fact  protU  constat  nobis 
per  recorduniy  that  cannot  be  said  of  the  records  of  an  action  in  another 
Court,  of  which  the  Court  of  B.  R.  cannot  take  notice  (J). 

].     Rule  Nisi  and  Absolute, — The  rule  nisi  is  argued  and  made 

absolute,  or  disposed  of  as  an  ordinary  rule  (m). 

The  Court  will  sometimes  grant  a  peremptory  writ,  but  restrain  the 
issuing  thereof  until  a  particular  day,  in  order  that  the  Court  may  in 
the  mean  time,  consider  the  case  more  fully  (n). 

.     When  Writ  peremptory  in  first  Instance. — A  peremptory  writ 

of  mandamus  is  seldom  awarded  in  the  first  instance  (o),  and  never  as 
against  those,  not  parties  to  the  proceedings  (/?).  Thus,  the  Court  has 
refused  a  peremptory  writ  to  the  master  of  a  college  to  remove  A.  B.  &c., 
because  they  were  not  made  parties  to  the  first  writ  (j). 

In  cases  of  great  urgency  however,  the  Court  will  grant  a  peremptory 
writ  in  the  first  instance,  without  waiting  for  a  return.  Thus,  where  a 
gaoler  refused  to  deliver  up  the  body  of  a  person,  who  had  died  while 
a  prisoner  in  execution  in  his  custody,  to  the  executors  of  the  deceased, 
the  Court  issued  a  mandamus  peremptory  in  the  first  instance.  K  in 
such  a  case  the  defendant  have  any  answer  to  the  writ  it  may  be  given, 
not  by  way  of  return,  but  in  shewing  cause  why  an  attachment  should 
not  issue  (r).  Notice  of  the  motion  for  the  writ  should  be  given  to  those 
against  whom  it  is  sought  {s).  So  as  to  elections  to  municipal  offices 
under  stat.  6  &  7  Vict,  c  89,  s.  5  (t). 

].     Form  of  Writ, — In  form  the  peremptory  writ  is  the  same  as 

0*)  Foote  V.  Prowse,  Sir.  697.  Com.  676.   S.  C.  2  P.  &  D.  348.  S.  C.  8  L.  J., 

Dig.  tit.  "  Manr  D.  6.  N.  S.  142,  Q.  B. 

(*)  Fall  ».  Reg.,  2  G.  &  D.  808.  S.C.  {p)  R.  o.  Baldwin,  8  A.  &  E.  949. 

1  Q.  B.  656.   Foot  v,  Prowse,  Stra.  697,  S.  C.  3  P.  &  D.  124. 

698 ;  6  Bac.  Abr.  287,  "  Manr  (M.)  (q)  R.  o.  St.  John  s  Coll.,  Skin.  549. 

Bac.  Abr.  tit.  "  Manr  (M.)  (r)  R.  v.  Fox,  2  Q.  B.  246.     S.  C.  1 

(0  Anon.,  2   Salk.  428.     S.  C.  Ld.  G.  &  D.  566,  mm.  In  re  Wakefield 

Raym.  125,  mwn.  Green  ».  Pope.     S.  C.  (Bailiff).     S.  C.  11  L.  J.,  N.  S.  41, 

Comb.  400.     S.  C.   Skin.  670.    Com.  Q.  B.     S.  C.  nom.  In  re  Jewison,  5  Jur. 

Dig.  tit.  ''Man:'  D.  6.  989.   See  R.  ».  Eye  TMayor),  9  A.  &  E. 

(m)  See  ante^  p.  295--306.  676.     See  also  In  re  Long,  1 4  L.  J.,  N.  S. 

(ji)  R.  V.  Tappenden,  3  East,  191.  23,  Q.  B.    S.C.  14L.J.,N.S.144,Q.B. 

Bac.  Abr.  tit.  "  Manr  (M).  («)  Anon.,  1  Barn.  227. 

(o)  R.  r.  Eye  (Mayor),  9  A.  &  E.  (0  See  stat.  App. 
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the  writ  upon  which  it  is  founded  (ii),  except,  that  it  not  only  has  not 
the  alternative  sentence,  namely,  vel  causam  nobis  siffnifices,  or  si  Ha 
est,  §"c.,  or  si  vobis  constare  poterity  or  sicut  informamury  §*c.,  but  has  the 
word  "  peremptarilt/^'  inserted  in  the  mandatory  clause  (t?),  it  therefore, 
peremptorily  commands  the  doing  of  the  act,  &c.  As  to  whom  the 
peremptory  writ  is  to  be  directed  in  cases  within  the  stat  1  Wm.  4, 
c.  21,  s.  5,  seean/ff  p.  313  (tr). 

].      How   issued, — The    peremptory    writ    is    prepared,    and 

engrossed,  and  signed  and  sealed  at  the  Crown  Office,  and  served  the 
same  as  the  former  writ  (a:),  also  if  there  have  been  a  mistake  in  the 
service  of  the  peremptory  writ,  the  Court  will  allow  a  new  one  to 
issue  (y). 

A  side  bar  rule  may  be  had  to  return  it  as  before  mentioned  (z\  and 
upon  an  affidavit  of  personal  service  of  the  writ,  the  Court  will  grant  an 
attachment  for  contempt,  against  the  party  or  parties  who  have  been 
served  with  the  writ  or  copies  thereof,  for  refusing  to  pay  obedience  to 
such  peremptory  writ  («). 

1.    Return. — ^The  Court  will  not  hear  a  return  to  a  peremptory 

mandamus,  though  it  state  an  attempt  made  to  comply  with  the  writ, 
and  the  causes  by  which  it  was  frustrated,  a  return  not  being  in  general 
receivable  to  such  a  writ  (6).  If,  however,  the  circumstances  of  the 
case  require  it,  the  Court  will  quash  the  peremptory  writ,  and  allow  a 
defendant  to  make  a  return  to  the  first  writ(c). 

There  should,  however,  be  a  return  in  the  nature  of  a  certificate, 
alleging  that  the  writ  has  been  complied  with,  and  such  a  proceeding 
is  a  necessary  one,  and  if  not  filed  the  Court  will  grant  an  attach- 
ment {dy 

].  Setting  it  aside,  Sfc, — If  the  peremptory  writ  have  prema- 
turely or  improperly  issued  a  rule  to  set  it  aside,  or  quash  it  with  costs, 
may  be  obtained  on  motion  (e).     So,  if  it  have  been  unnecessarily 

(tt)  Ante,  p.  308—331.    As  to  direc-  Cr.  Pr.  186.  See  post,  tit.  «  AUoekmenC 

tion,  see  R.  ».  Ipswich  (Bailiffs),  2  Salk.  (b)  Holt,  446.    R.  ».  Poole  (Mayor), 

435.    S.  C.  Ld.  Raym.  1233.  1   G.  &  D.  728.     S.  C.  1  Q.  B.  616. 

(r)  See  ante,  p.  326.    R.  v.  St.  John's  S.  C.  9  L.  J.,  N.  S.  231,  Q.  B. 

Coll.,  Skin.  359.    S.  C.  Holt,  436.  (e)  R.  9.  Owen,  Skin.  669,  cited  in 

(w)  See  Stat.  App.    As  to  Ireland,  5  Bac.  Abr.  281,  7th  edit.,  tit.  "Mol" 

see  Stat.  9  &  10  Vict.  c.  113,  App.  (A.)    R.  v.  Luton  Roads,  1  Q.  B.  860. 

(x)  Gude*s  Cr.  Pr.  186.    See  ante,  p.  S.  C.  1  G.  &  D.  250.    See  w/m,  n.  (e). 

330,  and  see  ante,  p.  405,  n.  (z),  406.  (d)  See  ante,  p.  346,  and  ngmi,  n. 

(y)  LymeRegJ8,T.20Geo.3,Gude's  (a);  Gnde's  Cr.  Pr.  186.    R.  r.  Mil- 

Cr.  Pr.  1 91 .  yerton  (Manor),  3  A.  &  E.  286,  n.  (rf) ; 

(z)  Ante,  p.  344 ;  Gude's  Cr.  Pr.  186.  Bull.  N.  P.  201. 

(a)  R.    V,    Salop  (Churchwardens),  (e)  See  ante,    p.   335,    336.    R.  p. 

Bull.  N.  P.  tit.  *'Manr  p.  198 ;  Gude's  Baldwin,  8  A.  &  E.  947.    S.  C.  3  P.  & 
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issued  (/).  So,  if  the  peremptory  writ  be  upon  the  face  of  it  bad  in 
substance,  such  insufficiency  will  form  a  valid  answer  to  a  rule  for  an 
attachment  against  those  who  have  refused  obedience  to  it(^). 

The  rule  to  quash  or  set  aside  the  writ  is  put  into  the  Crown  paper 
on  a  rule  for  a  concilium,  which  rule  should  specify  the  day  on  which 
the  case  will  be  put  into  the  paper  for  argument,  and  should  be  drawn 
up  and  served  six  days  at  least  before  such  day  if  the  venue  be  within 
forty  miles  of  London,  and  eight  days  in  all  other  cases  (A). 

].     Amendment  of  Writ — As  to  amendment  generally,  see  title 

Writ  (Amendment),  ante,  pp.  334,  335. 

The  Court,  as  we  have  seen,  has  power  to  and  will  for  the  purposes  of 
justice  mould  the  ruk  for  a  mandamus  (i),  but  cannot  remould  the  writ 
after  it  has  issued,  and  award  a  peremptory  mandamus  in  a  more 
limited  or  other  form  than  the  original  mandamus,  the  peremptory  writ 
must  go  in  the  terms  of  the  original  writ  or  not  at  all(j). 

D.  124.    S.  C.  1  W.  W.  &  H.  681.    In         (A)  Cp.  Off.  RuL,  r.  22,  App.    See 

re  Long,  14  L.  J.,  N.  S.  146,  Q.  B.  ante,  p.  335,  336. 

See  guproj  n.  (c).  (0  See  ante^  p.  305,  n.  (g),  313,  n. 

(/)  Hogg  r.  King's  Lynn  (Mayor),  (ir),  323,  n.  (/). 
T.  24  Geo.  3;  Gude's  Cr.  Pr.  192.    See         (j)  R.  v.  St.  Fancras,  5  N.  &  M.  219. 

ante,  p.  335, 336.  S.  C.  3  A.  &  E.  535.    See  R.  v.  Leicester 

(g)  R.  17.  Poole  (Mayor),  1  G.  &  D.  (J.),  7  D.  &  R.  893.    S.  C.  4  B.  &  C. 

728.    S.  C.  1  Q.  B.  616.    S.  C.  9  L.  J.,  891.   R.  v.  West  Riding  (J.),  5  Q.  B.  1. 

N.  S.  231,  Q.  B.    See  poet,  tit.  ''Attach-  S.  C.  3  G.  &  D.  170.    S.  C.  1  D.  &  M. 

meat;'  and  ante,  p.  335—339.  590.    S.  C.  12  L.  J.,  "S.  S.  148,  M.  C. 
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CHAPTER  THE  EIGHTH. 

OF   VARIOUS   PROCEEDINGS   OF   OCCASIONAL   OCCUBRENCE,   AND   ALSO 
OF   THE  SUBJECTS  OF  COSTS  AND  ATTACHMENT. 

Haying  treated  of  the  ordinary  proceedings  of  a  writ  of  mandamus, 
from  the  commencement  to  the  award  of  the  peremptory  writ,  we  now 
proceed  to  notice  a  few  incidents  of  occasional  occurrence,  with  which  a 
mandamus  case  is  sometimes  varied,  and  also  of  the  subjects  of  costs 
and  attachment 
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Abatement  of  Wbit].  By  slat.  9  Ann.  c  20,  s.  1,  it  is  enacted,  that 
the  prosecutor  may  plead  to  or  traverse  all  or  any  of  the  material  facts 
contained  within  the  return,  to  which  the  defendant  shall  reply,  take 
issue  or  demur,  and  such  further  proceedings,  and  in  such  manner  be 
had  therein  for  the  determination  thereof  as  might  have  been  had  if  the 
prosecutor  had  brought  his  action  on  the  case  for  a  false  return  (A); 
therefore,  the  rules  of  law  and  practice  as  to  abatement  by  death,  &c.. 


(A)  Sec  Stat.  App.    As  to  Ireland,  sec  slat.  19  Geo.  2,  c.  12,  App. 
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in  cases  of  mandamus  are  the  same  as  in  personal  actions  (/).  Also  by 
Stat  1  Wm.  4y  c.  2I9  s.  5  (m),  it  is  enacted  that  in  case  the  return  to  any 
writ  within  the  purview  of  that  act,  be  expressed  to  be  made  on  behalf 
of  any  person  other  than  him  to  whom  the  writ  is  directed,  such  writ  or 
the  proceedings  had  thereupon,  shall  neither  abate  nor  be  discontinued 
by  the  death  or  resignation  o^  or  removal  from  office  of  the  person 
making  such  return,  but  the  same  shall  and  may  be  continued  and 
carried  on  in  the  name  of  such  person,  and  if  a  peremptory  writ  shall 
be  awarded  the  same  shall  and  may  be  directed  to  any  successor  in 
office  or  right  to  such  person. 

Interpleader].  The  law  and  practice  of  interpleader  in  personal 
actions,  are  by  stats.  1  Wm.  4,  c.  21,  s.  4,  and  1  &  2  Wm.  4,  c.  68, 
s.  8  (n),  made  applicable  to  cases  of  mandamus. 

Special  Case].  The  Court  will,  on  shewing  cause  upon  the  rule 
nisi  for  the  writ,  by  consent  order  such  rule  to  be  enlarged,  and  direct 
that  in  the  meantime,  the  facts  upon  which  it  would  have  been  argued 
shall  be  stated  in  a  special  case  for  their  opinion,  the  decision  upon 
which  to  decide  whether  the  rule  nisi  shall  be  made  absolute,  or  not  (o). 
So  after  a  return,. the  Court  will,  on  motion  to  quash  the  writ  for 
insufficiency,  by  consent  direct  the  facts  to  be  stated  in  a  special  case, 
the  result  of  the  argument  upon  which  to  determine  whether  the 
peremptory  writ  shall  be  granted,  or  not  (p).  So  a  verdict  may  be 
found  upon  a  feigned  issue,  or  upon  a  traverse,  &c.  (q)y  subject  to  the 
opinion  of  the  Court  upon  a  special  case  (r). 

For  the  preparation  and  conduct  of  a  special  case,  see  Chit.  Prac. 
807,  8th  edit. 

].     Costs. — The  party  in  whose  favor  the  Court  gives  judgment 

on  a  special  case,  is  entitled,  under  stat.  9  Ann.  c.  20,  s.  2,  to  such 
costs  as  he  would  have  obtained  in  an  action  for  a  false  return  (s), 

(Q  See  Chit.  Frac.  1406—1409,  8th  form  of  case.    R.t7.  Stafford  (Marquis), 

edit.  7  East,  521.    See  infra,  n.  («). 

(m)  See  stat.  App.    As  to  Ireland,  (q)  R.  o.  Kelk,   12    A.  &  E.  659. 

see  stat.  9  &  10  Vict.  c.  113,  App.  S.  C.  4  P.  &  D.  185.  R.  v.  St  Andrew's 

(n)  See  stat.  App.    See  Chit.  Prac.  Parish,  13  L.  J.,  N.  S.  841,  Q.  B. 

1211,  8th  edit.    As  to  Ireland,  see  stat.  (r)  Snook  o.  Mattock,  5  A.  &  E.  239, 

9  &  10  Vict.  c.  113,  App.  po9t,  p.   412,  n.   (to).     R.  v.  London 

(o)  R.  V.  Nene  Outfall  (Commrs.),  9  (Mayor),  9  B.  &  C.  8.     S.  C.  4  M.  & 

B.  &  C.  876.    R.  ».  Drake,  6  M.  &  S.  R.  54,  55,    See  ante,  tit.  "  TViaZ,"  and 

116.    R.  V.  Baker,  7  A.  &  E.  502.  S.  C.  stat.  3  &  4  Wm.  4,  c.  42,  s.  25. 

2  N.  &  P.  375.    R.  V.  House  of  Correc-  («)  R.  v.  Kelk,  1  Q.  B.  607.     S.  C. 

tion  (Governor),  2  N.  &  M.  138.  1  G.  &  D.  127.    S.  C.  9  L.  J.,  N.  S. 

(p)  R.  V.  London  Dock,  5  A.  &  E.  362,  Q.  B.     See  generally   as   to  costs, 

163.     S.  C.  6  N.  &  M.  390,  where  see  tit.  "Coste,"  post,  415. 
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Feigned  Issue].  The  Court  will,  upon  shewing  cause  upon  the 
rule  for  the  writ,  by  consent  order  the  rule  nisi  to  be  enlaiged,  and 
direct  (as  the  cheapest  and  best  course)  that^  in  the  meantime,  the 
matters  in  dispute  shall  be  tried  by  feigned  issues,  the  verdict  upon 
which  to  decide  the  fate  of  the  rule  {t).  So  the  Court  will  direct  it 
where  facts  are  disputed  by  a  return  (u).  If  consent  be  withheld  by 
either  party,  the  Court  will  determine  the  rule  against  the  party  so 
withholding  it  (v).  A  verdict  may  be  found  on  a  feigned  issue,  subject 
to  a  special  case  (to). 

If  a  mandamus  be  not  returned,  because  the  mayor  and  others  to 
whom  it  is  directed  are  of  different  opinions,  the  Court,  instead  of 
granting  an  attachment,  will  by  consent  direct  the  right  to  be  tried  by 
a  feigned  issue  {x).  But  before  the  Court  will  allow  a  feigned  issue,  it 
will  see  that  there  is  some  good  ground  for  it;  it  will  not  be  granted 
merely  for  asking  (y),  because  it  usually  directs  the  peremptory 
mandamus  to  stay,  until  after  the  determination  of  the  feigned 
issue  {z). 

Bill  of  Exceptioks].  By  virtue  of  the  stat  9  Ann.  c.  20,  extended 
by  Stat  I  Wm,  4,  c  21,  the  law  of  «  BiU  of  Exceptions/"  as  it  obtains  in 
personal  actions,  is  applicable  to  cases  of  mandamus  (a) ;  but  it  has 
been  held,  that  the  mere  tender  of  a  bill  of  exceptions  at  the  trial,  is 
no  cause  for  staying  the  granting  of  the  peremptory  writ  after  judgment 
for  a  fidse  return  {by 

Arbitration].  Sometimes  the  matters  of  a  rule  for  a  mandamus 
are  referred  to  arbitration,  and  when  such  is  the  case,  the  proceedings 
are  the  same  as  in  personal  actions  (c). 

(0  R.  V.  West  Riding  (J.),  12  East,  R.  v.  West  Riding  (J.),  12  East,  117. 

1 17.    R.  V.  Paddington  Vestry,  9  B.  &  See  ante,  p.  411,  n.  (r). 

C.  469.  R.  V.  Winchester  (Commissarj),  (x)  Ante,  p.  342,  n.  (q).    R.  o.  Rye 

7  East,  578.    R.  v.  Blooer,  Burr.  1044.  (Jurates),  Burr.  798.    S.  C.  2  Ld.  Ken. 

R.  r.  Barker,  Burr.  1269.    R.  v.  Ches-  485.    Com.  Dig.  tit ''  Man:'  D.  6. 

hunt  Roads,  5  B.  &  Ad.  439,  n.  (a).  (y)  R.  v.  London  (Ep.),  1  T.R.334. 

And  see  8  A.  &  E.  562.    R.  v.  London  (z)  See  tit. ''  Peremptory  Writr    B. 

(Ep.),  1  T.  R.  333,  334.    R.  o.  Guy.  6  v.  Dr.  Harris,  1  W.  Blac  431.    S.  C. 

Mod.  89.    Sandysv.  Sandys,  1Q.B.  316.  Burr.   1420,  1423,  where  see  form  of 

The  practice  as  to  feigned  issues  in  rule.    See  also  R.  o.  Dr.  Hay,  1  W. 

cases  of  mandamus  is  the  same  as  in  Blac.  640.     S.  C.  Burr.  2295.     Bac 

ordinary  cases.     See  Chit.  Prac.  807 —  Abr.  tit.  '^  Churchwardens,**  (A.)    Com. 

813,  8th  edit  Dig!  tit  ''Man."  (D.) 

(«)  R.  0.  Thames  Commissioners,  5  (a)  See  stat  App.    As  to  Ireland, 

A.  &  E.  815.  see  stat  19  Geo.  2,  c.  12,  App. 

(o)  R.  o.  Bedford  Level,  6  East,  369,  (b)  R.  v,  Sharpe,  11  Mod.  175. 

370.    S.  C.  2  Smith,  535.  (c)  See  stats.  9  Ann.  c.  20,  extended 

(w)  Snook  V,  Mattock,  5  A.  &  E.  239.  by  1  Wm.  4,  c.  21  »^  App.  As  to  Ireland, 
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AfFiDAYiTS].  It  is  not  within  the  scope  of  this  Work  to  treat  of 
affidavits  in  general  {d),  but  merely  to  state  such  variations  from  their 
form  in  personal  actions,  as  are  necessary  to  render  them  applicable  to 
the  cases  of  mandamus. 

].     When  required. — ^In  all  cases  where  the  prosecutor  is  entitled 

to  the  writ  ex  debito  justituB,  as  a  mandamus  to  restore  to  an  office,  the 
Court  never  requires  affidavits  of  the  facts,  although  it  is  usual  to  have 
the  facts  deposed  to ;  but  where  the  application  is  to  the  discretion  of 
the  Court,  it  expects  and  requires  an  affidavit  (e). 

].     Haw  entitled. — The  affidavits  for  the  application  for  the  writ 

may  be  entitled,  <*In  the  Queen's  Bench,"  but  should  not  have  any 
other  heading  as  of  the  cause,  or  otherwise ;  for  at  the  time  the  rule  is 
moved  for,  there  cannot  be  a  cause  in  Court  {/) :  after  there  is  a  cause 
in  Court,  the  affidavits  must  of  course  state  it,  and  correctly.  Thus^ 
where  a  writ  applied  for  by  the  Earl  of  Radnor,  was  directed  to  the 
trustees  of  a  turnpike  road,  it  was  held,  that  an  affidavit  entitled  **  The 
trustees  of  the  H.  roads,  on  the  prosecution  of  the  Earl  of  Radnor," 
was  improperly  entitled,  and  could  not  be  read  (y). 

The  rule  as  to  entitling  affidavits  is  this,  that  although  affidavits  in 
support  of  an  application  for  the  rule  need  not  be  entitled  where  there 
is  no  cause  in  Court,  yet  that  affidavits  in  answer  must  be  entitled  in 
the  same  way  as  the  rule  is,  which  they  are  produced  to  oppose  (A). 

].     Body  of  Affidavit-^The  matter  of  every  affidavit  must  be  in 

accordance  with  the  facts  of  each  case,  and  such  &cts  should  be  stated 
with  certainty  and  precision,  and  be  sufficient  in  substance  to  support 
the  motion  (t). 

As  to  the  substance  or  body  of  the  affidavits,  it  is  sufficient  to  state 
generally  the  title  of  the  applicant  (^),  his  right,  or  the  wrong  for  which 

eee  stats.  19  Geo.  2,  c.  12,  and  9  &  10  {Affidavit),  post,  p.  415. 
Vict.  c.  113,  App.    In  re  Palmer,  9  A.         (A)  In  re  Grantham,  4  D.  &  L.  427. 
&  £.  463.    S.  C.  1  P.  &  D.  492.    See         (0  BuU.  N.  P.  196.    B.  t;.  Pickles,  3 

Chit  Prac.  1461,  8th  edit.  Q.  B.  599.    R.  v.  London  (Major),  5 

(d)  They  will  be  found  treated  at  B.  &  Ad.  233,  237.  R.  v.  Sargent,  5  T. 
large,  Chit.  Prac.  1445,  Sth  edit.  R.  466.    R.  v.  Cumberhmd  (J.),  4  A.  & 

(e)  See  ante,  p.  287,  288,  292,  293.  £.  696,  n.  (a).  R.  v.  Batemao,  4  B.  & 
R.o.  Cory,  Holt,  439.  See  the  several  Ad.  554.  R.  o.  Jotham,  3  T.  R.  577. 
titles  throughout  the  alphabetical  series.  See  the  general  form  of  an  affidavit,  R. 

(/)  R.  V.  Warwicksh.  (J.),  5  D.  382.  o.  Merchant  Tfulors,  2  B.  &  Ad.  115. 
Ex  parte  Nohro,  1  B.  &  C.  267.    R.  v.  (j)  See  ante,  p.  320,  322.  R.  v.  EmU 

Hare,  13  East,  188.    Kennet  t7.  Avon  em  Counties  Railway,  10  A.  &  E.  531. 

Canal,  7  T.  R.  451.  S.  C.  4  P.  &  D.  48.    S.  C.  1  Rail.  Cas. 

(g)  R.  V.  Harnham  Roads,  5  Jur.  509.    R.  v.  Jotham,  3  T.  R.  577,  and  see 

408.    R.  o.  Great  Western  Railway,  1  Burr.  1265.  R.  v.  Frost,  8  A.  &  E.  822. 

D.&M.471.    S.a5Q.B.597.    S.  C.  S.C.  1  P.  &  D.  75.  S.  C.  1  W.W.&  H. 

1  D.  &  L.  874.    And  see  tit.  "  Coete"  664.  R.  t,  Warwicksh.  (J.),  6  Q.  B.75J. 
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he  seeks  redress,  and  shew  that  he  has  complied  with  all  the  forms 
necessary  to  constitute  such  right  (A).  It  must  also  shew  the  juris- 
diction of  the  Court,  and  the  legal  obligation  of  the  party  against 
whom  the  motion  is  made,  to  do  the  act,  or  discharge  the  duty  (/),  and 
in  what  character  it  is  required  of  him  (m),  the  demand  and  refusal, 
where  necessary  (72),  and  the  absence  of  any  specific  1^1  remedy  {o). 

The  Court  of  B.  R.  will  presume  omnia  rite  acta^  in  pursuance  of  a 
mandamus  granted,  in  the  absence  of  affidavits  shewing  the  irregularity. 
So  that,  in  such  a  case,  if  the  proceedings  be  regular,  there  b  no  need 
of  affidavits  shewing  such  regularity  (p). 

The  Court  will  make  the  rule  for  the  writ  absolute,  although  the 
affidavits  on  which  the  rule  nisi  is  obtained,  contain  misrepresentation, 
scandal,  and  also  suppress  certain  facts,  if  sufficient  remain  unanswered 
to  shew  a  necessity  for  the  writ  {q). 

Supplemental  aiSBdavits  may  be  used,  and  firequently  are  (r);  but  an 
omission  in  the  prosecutor's  affidavits,  may  be  supplied  by  a  reference 
to  those  of  the  defendant  {s). 

].    Jurat. — The  form  of  \he  jurat  is  the  same  as  that  portion  of 

an  ordinary  affidavit  in  a  personal  action.  It  has,  however,  been  settled, 
that  affidavits  not  entitled  ^'  In  the  Queen's  Bench,"  and  sworn  before 
A.  B.,  a  commissioner,  &c,  without  stating  him  to  be  a  commissioner 
of  such  Court,  cannot  be  read;  but  those  sworn  in  Court,  or  before  a 
Judge  of  the  Court,  though  not  entided  in  the  Court,  may  be  read  {t). 
So  when  sworn  before  a  commissioner,  the  jurat  must  contain  the 
place  where  sworn,  otherwise  it  cannot  be  read  (u). 


(A)  See  ante,  p.  294;  3  T.  R.  577,  {q)  See  ante^  p.  308,  n.  (J).    E.  r. 

guproy  p.  294,  n.  (a).    R.  o.  Bateman,  4  Payn,  1  N.  &  P.  524.    S.  C.  6  A.  &  £. 

B.  &  Ad.  554.    R.  v.  Clear,  4  B.  &  C.  392.   S.  C.  1 W.  W.  &  D.  142.  The  rale 

899.    S.  C.  7  D.  &  R.  393.  whicH  prevails  when  a  criminal  infor- 

(2)  See  an^e,  p.  322.    Ex  parte  Duf-  mation  is  moved  for  does  not  applj  to 

field,  3  A.  &  E.  617.  R.  v.  Oxford  (Ep.),  applications  for  a  mandamus. 

7  East,  345  ;  Bull.  N.  P.  tit.  "  Man:'  (r)  See  ante,  p.  295,  n.  (m).    R.  p. 

(m)  See  ante^  p.  292,  n.  (m).    R.  o.  Mirehouse,  2  A.  &  £.  636. 

West  Looe  (Mayor),  3  B.  &  C.  683.  («)  R.  v.  Mein,  3  T.  R.  596. 

S.  C.5D.  &R.590.  S.  C.  2  D.  &  R.  181.  (0  R.  v.  Hare,  13  East,  188.    Kennet 

(a)  R.  v.  Borough  of  St.  Ives,  Bull.  v.  Atou  Canal,  7  T.  R.  451.    And  see 

N.  P.  195.    R.  V,  Bristol  Railway,  7  White  v.  Irving,  2  M.  &  W.  127. 

Jur.  233.    See  demand  and  refussO,  p.  The  Rule  of  R.  6.,  H.  T.,  2  Wm.  4  , 

282.    See  each  title  as  to  any  particular  s.  6,  as  to  swearing  affidayits  before  the 

requisites  in  the  affidavits.  attorney  in  the  cause,  does  not  apply  to 

(o)  See  antey  p.  294,  n.  (<Q,  323.  proceedings  on  the  Crown  side  of  the 

\p)  R.  t7.  Nottingham  Old  Water-  Court  of  B.  R.;  1  D.,  N.  S.  865. 

woiiu,  6  A.  &  E.  370,  371.    S.  C.  1  N.  (u)  R.  v.  West  Riding  (J.),  3  M.  & 

&  P.  480.    S.  C.  1  W.  W.  &  D.  166.  S.  493. 
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Tbe  affidavits  need  not  be  stamped  (v). 

].     FUinff. — The  affidavits  should,  as  on  motions  in  civil  cases, 

be  filed,  and  under  special  circumstances,  or  in  the  case  of  enlarged 
rules,  the  Court  will  name  a  time,  before  which  all  affidavits  intended 
to  be  used  must  be  filed  (w).  Office  copies  of  such  affidavits  may  be 
obtained  at  the  Crown  Office,  on  payment  of  2s.  6<f.,  if  under  five 
folios,  and  of  6d.  per  folio,  if  over  that  sum  (x). 

Affidavits,  although  they  have  been  once  used  and  filed,  may  be 
again  used,  on  any  subsequent  occcasion,  in  the  same  matter  (y),  by  or 
against  either  party  {z).  Thus,  where  a  rule  nisi  is  discharged,  and  an 
application  in  another  form  is  made,  the  affidavits  upon  which  the  first 
rule  was  moved,  may  be  used  and  read  (a). 

],    Amendment  of, — The  Court  will,  on  motion,  and  a  proper 

case  shewn,  allow  the  prosecutor  to  enlarge  the  rule  for  the  writ  until 
the  following  Term,  and  in  the  mean  time  to  amend  the  title  of  an 
affidavit,  on  which  the  rule  was  obtained ;  and  for  that  purpose  to  take 
it  ofi^  the  file,  and  reswear  it  on  payment  of  costs,  the  defendant  having 
leave  to  file  affidavits  in  reply  (i).  ^ 

CoflTs].  fVhen  granted, — As  to  costs  after  verdict  on  a  traverse  to  a 
return,  under  stat  9  Ann.  c.  20,  s.  1,  extended  by  stat.  1  Wm.  4,  c.  21). 
8.  3  (c),  see  ante,  p.  392,  394,  395. 

As  to  the  costs  of  ministerial  offices,  &c.,  in  cases  within  the  stat. 
1  Wm.  4,  c.  21,  s.  4  {d\  see  ante,  p.  394. 

As  to  costs  of  a  demurrer  to  a  return,  under  stat.  6  &  7  Vict.  c.  67, 
8.  1  («),  see  ante,  p.  377,  380,  381. 

As  to  costs  of  a  writ  of  error,  brought  by  virtue  of  stat.  6  &  7  Vict. 
c.  67,  s.  2  (/),  see  ante,  p.  398, 399. 

(»)  Stat.  4  &  5  Vict,  c  34,  s.  1 ;  1  Q.  (b)  See  ante,  p.  295,  n.  (J),  (I).    R. 

B.  453,  463,  n.  (a).     S.  C.  1  6.  &  D.  v.  Warwicksh.  (J.)f  5  D.  382.    And  see 

28 ;  1  G.  &  D.  728.    S.  C.  1  Q.  B.  616.  8  A.  &  E.  419.    S.  C.  3  N.  &  P.  439. 
S.  C.  9  L.  J.,  N.  S.  231,  Q.  B.  (c)  See  stats.  App.    As  to  Ireland, 

(io)  Chit.  Frac.  1421,  8th  edit.    R.o.  see  stats.  19  Geo.  2,  c.  12,  and  9  &  10 

Middlesex  (J.),  1  Chit  368.  Vict.  c.  1 13,  App. 

(ar)  Cr.  Off.  R.,  p.  15,  App.  (d)  See  stat.  App.    As  to  Ireland, 

(y)  R.  V.  Pajn,  6  A.  &  E.  403.    S.C.  see  a  similar  enactment  stat.  9  &  10 

1  N.  &  P.  524.    And  see  10  A.  &  E.  Vict.  c.  113,  s.  3,  App. 
732,  n.  (a).    R.  v,  Canterbury  (Arch-  (e)  See  stat.  App.    As  to  Ireland, 

bishop),  15  East,  120.  see  a  similar  enactment  stat.  9  &  10 . 

(z)  6  A.  &  E.  403.    S.  C.  1  N.  &  P.  Vict.  c.  113,  s.  6,  App. 
524,  supra,  n.  (y).  (/)  See  stat.  App.    As  to  Ireland, 

(a)  R.  V.  West  Riding  (J.),  1  Q.  B.  see  a  similar  enactment  stat.  9  &   10 

629.    S.  C.  1  G.  &  D.  198.  Vict.  c.  113,  s.  7,  App. 
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Notwithstanding  the  above  statutory  provisions  it  was  found,  that  the 
subject  of  costs  had  not  been  provided  for  in  many  cases,  among  others, 
where  a  prosecutor  failed  to  issue  his  writ  after  he  had  put  the  defendant 
to  the  expense  of  opposing  the  rule  nisi,  &c.,  it  was,  therefore,  enacted^ 
by  Stat  1  Wni.  4,  c.  21,  s.  6,  extended  by  stat  9  &  10  Vict.  c.  113, 
s.  5,  to  Ireland,  for  the  purpose  of  making  some  further  provision  for 
the  payment  of  costs  on  applications  for  mandamus.  That  in  ail  cases 
of  applications  for  any  writ  of  mandamus  whatsoever,  the  costs  of  such 
application  whether  the  writ  shall  be  granted  or  refused,  and  also  the 
costs  of  the  writ  if  the  same  shall  be  issued  and  obeyed,  shall  be  in  the 
discretion  of  the  Court  (ff),  and  the  (3ourt  is  thereby  authorized  to  order 
and  direct  by  whom  and  to  whom  the  same  shall  be  paid.  Under  the 
same  statute  as  we  have  just  seen  (A),  the  Court  may  also  in  its  discretion^ 
order  third  parties  to  pay  costs  including  those  of  both  writs,  although  it 
be  not  expressed  in  such  return  that  it  was  made  on  behalf  of  such  third 
parties  (t).  Such  statute,  has  however,  been  held  not  to  apply  to  cases 
where  the  proceedings  for  the  writ  had  commenced  before  such  statute 
came  into  force  («). 

Among  the  general  rules  which  guide  the  discretion  of  the  Court  in 
granting  or  refusing  costs  are  the  following,  viz,  that  costs  are  awarded  to 
the  successful  party,  unless  strong  grounds  of  exemption  be  shewn  (/), 
although  the  mandamus  may  have  been  obeyed  and  no  return  made  (jf% 
So,  if  the  prosecutor  make  an  experimental  motion  and  fail,  the  Court 
will  award  costs  to  the  defendant  (A),  unless  the  case  be  a  doubtful  one, 
or  one  in  which  the  decision  of  a  (3ourt  of  Law  is  required  as  a  guide 
for  future  cases  (/). 

(g)  See  stats.  A  pp.    R.  v.  Oiindle  R.  v.  Eastern  Counties  Railway,  2  Q. 

(Manor),  1  A.  &  E.  299,  n.  (o).    R.  v.  B.  578.    S.C.  ll  L.  J.,  K.  S.  178,  Q.  B. 

St.  Saviour's,  7  A.  &  E.  948,  950.  S.  C.  R.  v,  Newbury  (Mayor),  1  Q.  B.  751, 

3  N.  &  P.  126.    S.  C.  1  N.  &  P.  496.  765.    S.  C.  1  G.  &  D.  388.    R.  v.  Wat 

See  8  A.  &  £.  871,  (a).    R.  v.  West  Riding  (J.),  5  Q.  B.  11.    S.  C.  8  6.  & 

Riding  (J.),  1  D.  &  M.  590.    S.  C.  5  D.  170.    S.  C.  1  D.  &  M.  590.    R.  v. 

Q.  B.  1, 10.    S.  C.  3  G.  &  D*  170.    R.  Newcastie  (Mayor),  1  Q.  B.  751.   S.  C. 

V.  Surrey  (J.),  15  L.  J.,  K.  S.  117,  1  G.  &  D.  888*    R.  v.  Surrey  (J.),  15 

:M.C.  *  L.J.,N.  S.  117.M.C. 

(A)  Supra,  n.  (g).  (jf)  3  A.  &  E.  286,  n.  (rf). 

(t)  R.  V.  West  Riding  (J.),  1  D.  &  (A)  See  afile,p.  806.    R.t?.  Heywood, 

M.  590.    S.  C.  5  Q.  B.   1,  where  see  1  M.  &  S.  630.    R.  v.  Merchant  Tailors' 

form  of  rule.    S.  C.  3  G.  &  D.  170.  Company,  2  B.  &  Ad*  130,  per  Tenter- 

(n)  R.  V.  Wix  (Inhabs.),  2  B.  &  Ad.  den,  C.  J.    R.  v.  Bankes,  Burr.  14SS, 

203,  204.    R.  ».  Hungerford  Market,  2  R.  v.  Chester  (Ep.),  1  T.  R.  896.  R.  ». 

B.  &  Ad.  204*  n.  (a),  348,  n.  (a).  As  to  Harrison,  16  L.  J.,  N.  S.  33,  M.  C. 
costs  in  general,  see  Chit.  Prac.  1359.  (0  See  ante,  p.  49,  n.  (9),  (r),  306. 

U)  R.  r-  Stephens,  Sir  T.  Jon.  177.  R.  v.  Rye  Harbour,  5  B.  fc  Ad.  1094^  n. 
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It  18  also  a  general  rule  on  this  subject,  that  where  the  defendant  by 
the  want  of  fulness  in  his  return,  has  to  a  certain  extent  niisled  the 
prosecutor,  the  Court  in  its  discretion  will  not  grant  him  the  costs  of  his 
defence  (m).  Thus,  where  cause  was  shewn  against  a  rule  nisi  for  a 
writ  of  mandamus  against  churchwardens,  and  no  objection  was  made, 
that  under  a  local  act  of  Parliament  which  was  also  a  public  one,  the 
directors  of  the  poor  were  responsible  for  the  matter  sought  by  the  writ 
to  be  enforced,  which  being  granted,  upon  the  return  thereto,  such 
objection  was  successfully  raised,  the  Court  in  its  discretion  refused  to 
compel  the  prosecutor  to  pay  the  costs  incurred  antecedently  to  the 
return,  because  after  the  rule  granted,  reasonable  grounds  existed  for 
prosecuting  the  writ  (it). 

It  is  also  a  general  rule,  that  where  a  judicial  decision  has  been  given, 
the  party  who  comes  forward  only  to  defend  a  judgment  in  his  favour, 
and  which  he  is  entitled  to  suppose  a  right  one,  shall  not  pay  costs. 
Thus,  where  on  the  trial  of  a  writ  of  inquiry  under  a  railway  act,  the 
sheriff  stopped  the  case  on  a  preliminary  objection,  whereupon  a  rule 
having  been  obtained,  calling  on  the  sheriff  to  shew  cause  why  a  man- 
damus should  not  issue,  directing  him  to  proceed  with  the  inquiry,  &c. 
which  notwithstanding  the  railway  company  opposed,  yet  the  writ 
issued,  and  was  obeyed,  the  Court  refused  to  award  the  costs  against  the 
company((>). 

Although  it  is  a  general  rule,  that  if  in  moving  for  a  mandamus  the 
costs  of  the  application  be  included,  then  the  party  so  moving  must  run 
the  risk  of  paying  costs,  if  the  rule  be  refused  (/?);  yet  in  some  cases, 
where  a  rule  is  moved  with  costs,  the  Court  in  discharging  it  will  not  in 
its  discretion  grant  them  to  the  successful  party  (q). 

A  defendant  is  entitled  to  treble  costs  on  a  mandamus,  if  his  act  be 
a  thing  done  in  pursuance  of  a  statute,  which  gives  such  treble  costs  (r). 

A  party  who  has  obtained  a  mandamus  to  restore  him  to  an  office, 

B.  V.  Oundle  (Manor),  1  A.  &  E.  290,  (o)  R.  O.Middlesex  (Sheriff),  5  Q.B. 

n^  299.    S.  C.  3  N.  &  M.  484.    R.  v.  365.  S.  C.  3  G.  &  D.  549.  S.  C.  13  L.  J., 

Thames  Nayigation,  5  A.  &  E.  817.  N.  S.  14,  Q.  B.,  citing  R.  v.  Bingham, 

R.  V.  St.  Sayionr's,  3  N.  &  P.  354.  4  Q.  B.  877 ;  qu.  whether  the  company, 

B.  V,  West  Riding  (J.),  5  Q.  B.  11.  not  being  immediate  parties  to  the  rule, 

S.  C.  3  G.  &  D.  170.    S.  C.  1  D.  &  M.  were  liable  to  costs.    But  see  R.  o. 

590.    And  see  1  T.  R.  396,  and  15  East,  Surrey  (J.),  15  L.  J.,  N.  S.  1 17,  M.  C, 

158;  8  A.  &  £.  871,  (a).    R.  o.  Hull  and/wf^  p.419,  n.  (5). 

Railway,  13  L.  J.,  N.  S.  257,  Q.  B.  (/?)  R.  v.  Kirke,  5  B.  &  Ad.  1092. 

S.  C.  8  Jur.  491.    S.  C.  6.  Q.  B.  70.  R.  v.  Glamorganshire  (J.),  15  L.  J.,  N. 

(m)  R.  V.  Round,  4  A.  &  £.  139.  S.  110,  M.  C. 

S.  C.  5  N.  &  M.  427.    And  see  6  A.  &  (q)  R. ».  Payn,  6  A.  &  E.  406.    S.  C. 

B.406.    S.  C.  1  N.  &  P.  524  1  N.  &  P.  524.    S.  C.  1  W.  W.  &  D.  99. 

(»)  R.  V.  St.  Pancras,  2  D.,  N.  S.  (r)  R.  r.  Kelk,  1  G.  &  D.  127.    S.  C. 

^65'  I  Q.  B.  660.    S.  C.  5  Jut.  888. 

E  E 
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cannot  recover  the  costs  of  the  application  as  consequential  damages  m 
an  action  for  the  amotion^  indeed  such  an  action  cannot  be  maintained, 
unless  it  appear  that  the  defendants  were  individually  and  maliciooBly 
active  in  procuring  the  amotion  (*). 

].     Against  whom — Bishop. — See  that  title. 

].     Corporation  Municipal. — The  Court  has  in  its  discretion 

under  stat,  1  Wm.  4,  c.  21,  s.  6,  ordered  the  council  of  a  borough  corpo- 
ration to  pay  the  costs  incident  to  a  mandamus,  and  to  the  application 
for  costs,  notwithstanding  the  delay  which  occasioned  the  writ  arose 
from  a  doubt  on  the  part  of  the  council,  whether  the  vacancy  under 
discussion  was  an  extraordinary  one,  upon  which  point  counsel  had 
erroneously  advised  them  {t). 

When  the  application  is  made  against  the  council  of  a  munidpal 
corporation,  the  rule,  if  granted,  should  not  be  drawn  up  for  payment  of 
the  costs  *^out  of  the  borough  fund^"  notwithstanding  such  expenses 
are  of  right  payable  out  of  that  fund(tt).  The  Court  will  however  mould 
the  rule  nisi  in  this  respect,  and  make  it  absolute  against  the  defendants 
generally,  for  the  Court  will  act  on  so  much  only  of  the  rule  as  is 
good  (v),  arid  this,  although  the  only  application  for  payment  have  spe- 
cifically required  payment  by  the  council  out  of  the  borough  fund. 

].    Justices. — When  a  rule  or  any  application  against  justices 

is  discharged,  it  is  a  matter  of  course  that  costs  are  awarded  to  them  if 
cause  have  been  shewn  on  their  behalf  or  they  have  been  put  to  any 
expence  {w\  If,  however,  the  point  raised  be  one  fiurly  admitting  of 
discussion,  the  Court  will  exercise  its  discretion  as  to  the  costs  (ar). 
But  where  a  rule  nisi  for  a  writ  to  justices  is  dischai^ged  with  costs  to  be 
paid  by  the  prosecutor,  the  parish  which  appeared  to  support  the  refusal 
of  the  justices  is  not  entitled  to  costs  under  the  above  principle, 
although  served  with  the  rule  nisi,  notwithstanding  the  justices  did  not 
appear  by  counsel  (y). 

^].    Inhabitants. — Where  a  mandamus  is  obtdned  against  the 

(«)  Harman  v.  Tappenden,   3  Esp.  2  A.  &  £.  618.    R.  v.  Dyer,  2  A.  &  E* 

278.    S.  C.  3  £sp.,  278,  ante,  p.  403.  614.  S.C.4N.&M.550.  R.v.Stikfod 

(0  R.  V.  Cambridge  (Mayor),  4  Q.  B.  (J.),  5  N.  &  M.  100,  per  Denmao,  C.  J. 

801.    S.  C.  14  L.  J.,  N.  S.  82,  Q.  B.  S.  C.  3  A.  &  E.  425.    R.  v.  Mills,  2  B. 

(«)  4  Q.  B.  801,  «i9»ra,ii.  (t).    As  to  &  Ad.  581.    R.  v.  Hughes,  3  A.  &  S. 

what  payments  the   borough  fund  is  432.  S.C.5N.&M.94.  8ee/wf<,p.4I9, 

chargeable  with,  see  R.  o.  Leeds  (Mayor),  n.  (5). 

4  Q.  B.  796,  and  cases  there  cited.  (x)  2  A.  &  £.  606.    S.  C.  4  N.  &  M. 

(v)  4  Q.  B.  805,  rapro,  n.  (Q.    Ex  550,  supra^  n.  (to).    R.  «.  Cambridge 

parte  Turner,  1  W.  W.  &  H.  305.  (J.),  4  N.  &  M.  438.    S.  C.  2  A.  ft  E. 

(w)  See  caUe^  p.  49,  n.  (q),    R.  o.  370.    See  onle,  p.  49^  n.  (r). 

DeTon  (J.),  1  Chit  38.    R.  v.  Worces-  (y)  R.  v.  Staffordsh.  (J.),  1  D.  507. 

tershire  (J.),  2  B.  &  A.  233,  per  Abbott,  R.  v,  Monmouihsh.  (J.),  1  B.  &  Ad. 

C.  J.    R.  o.  Mirehouse,  2  A.  &  E.  644.  895.    And  see  stat  1  Wm.  4,  c.  21,  s.  6, 

S.  C.  4  N.  &  M.  394.    R.  o.  Greame,  App. 
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inhabitants  of  a  parish,  &c.,  the  Court  will  make  the  rule  for  costs 
absolute,  against  those  only  who  have  caused  the  costs.  Thus,  where, 
a  return  by  inhabitants  was  quashed,  the  Court  in  granting  the 
costs  ascertained  which  of  the  inhabitants  joined  in  making  the  return, 
and  made  the  rule  for  costs  absolute  against  them  only  (z).  The  Court 
will,  on  a  proper  case,  order  churchwardens,  &c,  as  such  to  pay  the 
costs,  but  not  to  be  personally  liable. 

]•    Officers^  Sfc. — Where  public  functionaries,  such  as  clergymen, 

schoolmasters,  &c.,  endowed  under  an  act  of  Parliament,  are  obliged  to 
come  before  the  Court  for  a  mandamus  to  obtain  their  dues  under  the 
act,  the  Court  will  award  costs  to  them  (a).  So,  where  a  public  officer 
has  decided  as  the  Court  thinks  rightly,  it  is  proper  to,  and  the  Court  will 
give  him  his  costs,  for  if  an  officer,  required  by  law  to  pronounce  a  de- 
cision, be  brought  before  the  Court  by  a  motion  impugning  such  decision, 
the  general  rule  is,  that  he  shall  have  his  costs  if  the  application  fail  {b). 

Officers,  whose  functions  are  merely  ministerial,  are  protected  by  stat 
I  Wm.  4,  c.  21,  s.  4,  against  the  payment  of  costs  and  damages  in 
certain  cases  where  writs  of  mandamus  are  directed  to  them  (c). 

^].    Haw  obtained — Motion. — Before  the  stat  1  Wm.  4,  a  21,  s.  6, 

no  application  for  costs  was  necessary  where  there  was  a  successful  action 
for  a  fiJse  return,  or  where  a  traverse  was  taken  and  found  for  the 
prosecutor,  because  under  stat  9  Ann.  c.  20,  s.  2,  the  costs  of  obtaining 
the  writ  were  included  either  in  the  costs  of  the  action,  or  in  those  of  the 
traverse,  on  the  granting  of  the  peremptoiy  writ  (d).  But  as  there  were 
DO  means  of  giving  costs  to  the  prosecutor,  where  for  instance  the  writ  was 
obeyed,  or  where  the  return  was  quashed,  or  to  the  defendant  when  the 
return  was  held  good,  these  cases  were  provided  for  by  the  former  sta- 
tute, s.  6  (tf) ;  therefore,  in  such  cases  the  costs  are  obtained  by  a  distinct 
motion  to  the  Court  (/),  they  having  been  previously  demanded  (^). 

(z)  R.  9.  St  Sayiour's,  3  N.  &  P.  Ireland,  see  stat  19  Geo.  2,  c.  12,  App. 
126,  354.    S.  C.  1  N.  &  P.  496.    S.  C.  (/)  R.  v.  St  Pancras,  2  D.,  N.  S. 

7A.&E.  925.    And  see  5  Q.  B.  13.  955.    See  3  A.  &  £.  2S6,  n.  (d).    See 

(a)  R.  V.  St  Saviour's  Parish,  3  N.  &  8  A.  &  E.  871.  S.  G.  1  P.  &  D.  172.  R.  v. 
P.  345.    S.  C.  7  A.  &  E.  925.  Wix  (Inhabs.),  2  B.  &  Ad.  197,  203. 

(b)  R.  V.  Bridgenorth  (Mayor),  2  P.  (See  foian  of  rule,  2  A.  &  E.  370.  S.  C. 
&  D.  318.  S.  G.  10  A.  &  £.  70.  R.  o.  4  N.  &  M.  438 ;  7  A.  &  E.  948.  S.  G. 
Oxford  (Mayor),  1  N.  &  P.  479.  S.  G.  3  N.  &  P.  126.  S.  C.  1  N.  &  P.  496). 
6  A.  &  E.  349,  ante,  p.  417,  n.  (o).  ExparU  Dayies,  5  B.  &  Ad.  1091,  n.  (a). 

(c)  See  ante,  p.  342,  343.  See  stats.  R.  v.  Kirke,  5  B.  &  Ad.  1089,  1094, 
App.  As  to  Ireland,  see  stat  9  &  10  n.  (a) ;  2  B.  &  Ad.  204,  n.  (a),  348, 
Yict  c.  113,  App.  n.  (a).    R.  o.  Thames  Gommissioners, 

(d)  See  ante,  p.  404, 405.  8  A.  &  E.  905. 

(e)  See  stat  App.  See  ante,  p.  405.  (g)  R.  v,  Scott,  1  D.  &  L.  212.  See 
R.  ».  Fan,  1  Q.  B.  650,  651.  S.  C.  ante,  p.  418,  n.  (r),  post,  p.  420,  n.  (i), 
1  G.  &  D.  117.   S.  G.  5  Jur.  887.  As  to  and  tit  '*  Demand  and  Refusair 

£  E  2 
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.     Affidavits  in  support  of  Motion. — The  affidavits  in  snpport  of 

the  motion  should  shew  what  has  been  done  on  the  writ,  for  a  return 
may  have  been  made,  and  till  the  result  of  the  whole  proceeding  is  before 
the  Court,  there  are  no  proper  means  whereby  to  ascertain  whether  or 
not  the  case  be  a  fit  one  for  costs  (A).  The  affidavits  should  also  shew 
that  the  costs  were  demanded  before  the  motion  made  (£). 

The  Court  will  in  deciding  upon  the  application,  refer  for  its  guidance 
to  the  affidavits  filed  in  support  of  the  application  for  the  writ,  if  it  be 
clear  that  both  applications  are  made  between  the  same  parties  (j);  the 
applicant  cannot  however  refer  to  such  affidavits,  unless  the  rule  for 
costs  be  drawn  up  on  reading  such  affidavits,  as  it  would  be  very  em- 
barrassing to  those  shewing  cause,  if  a  rule  could  be  supported  by 
affidavits,  of  which  no  notice  has  been  given.  The  practice  upon  this 
point  (A)  is  settled  by  a  rule  of  Court  of  Easter  Term,  1843,  by 
which  it  is  ordered,  that  in  every  case  in  which  the  Court  shall  grant  a 
rule  for  the  payment  of  costs  incurred  by  the  application,  for  any  writ  of 
mandamus,  or  the  proceedings  thereon,  or  to  compel  any  person  not  a 
party  to  an  original  rule,  to  pay  the  costs  of  such  original  rule,  such  role 
for  costs  shall  be  drawn  up  on  reading  all  the  affidavits  filed  in  support 
of  and  in  opposition  to  the  original  rule  (2). 

If  the  affidavits  be  defective,  the  Court  will  dismiss  the  application, 
but  if  the  rule  be  discharged  on  the  ground  that  the  affidavit  on  which 
it  was  moved  was  defectively  entitled,  or  the  jurat  defective,  the  Court 
will  hear  a  fi^sh  application,  but  not  where  the  defect  of  form  is  in  the 
body  of  the  affidavit  (m).  Thus,  where  such  an  affidavit  was  wrongly 
entitled  "The  Queen  against  The  Directors  of  the  Great  Western 
Railway  Company,"  instead  of  "The  Queen  v.  The  Great  Western 
Railway  Company,"  and  also  at  the  beginning  recited,  that  a  mandamus 
had  been  obtained  "against  the  directors  of  the  company,"  whereupon 
the  rule  had  been  discharged,  the  Court  refused  to  hear  a  fresh 
application,  shewing  no  ground  of  application  which  might  not  have 
been  presented  before,  the  same  affidavits  being  used  with  these  defects 

(A)  R.  o.  Bingham,  4  Q.  B.  877.  See  (/)  4  Q.  B.  653,  infra,  n.  (o). 

R.  v.  Thames  Commiflsioners,  8  A.  &  E.  (m)  See  ante,  p.  294,  295.     R.  v. 

901,  n.  (b).  Great  Western  Railway,  1  D.  &  M.  471. 

(0  R.  V.  Scott,  1  D.  &  L.  212.  S.  C.  5  Q.  B.  597.    S.  C.  1  D.  &  L. 

O)  R-  V-  Kirke,  5  B.  &  Ad.  1089,  874.    R.  o.  Harnham  Roads,  5  Jut.  408. 

1093.    See  ante,  p.  415,  n.  (y).  R.  v,  Warwicksh.  (J.),  5  D.  382.    R.  0. 

(k)  R.  V.  St.  Feter*s  Coll.,  I  Q.  B.  Manchester  Railway,  8  A.  &  £.  413, 

314.    R.  V.  Kirke,  5  B.  &  Ad.  1089,  427.    S.  C.  3  N.  &  P.  489.    R.».Dept. 

being  referred  to  hj  the  officers  of  the  ford  Pier,  8  A.  &  £.  910,  917.  S.  C.  1  P. 

Court,  which  the  Court  said  came  on  &  D.  128.    For  the  form  of  affidavits  in 

lateonihelast  dajof  Term,  andwasnot  general,  see  tit.  ^  Affidavits,^  aate^  p. 

much  considered.  413—415. 
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amended (n) ;  for  a  second  motion,  for  costs  cannot  be  made  on  affidavits 
corrected  in  the  title  and  body  as  to  the  description  of  the  defendants, 
though  not  altered  in  any  other  material  respect. 

].     Rule  Nisiy  Farm  o/.— But  by  rule  E.  T.,  1843  (o).     It  is 

ordered,  that  in  every  case  in  which  the  Court  shall  grant  a  rule  for  the 
payment  of  costs,  occasioned  by  the  application  for  any  writ  of  mandamus, 
or  the  proceedings  thereon,  or  to  compel  any  person  not  a  party  to  an 
original  rule,  to  pay  the  costs  of  such  original  rule,  such  rule  for  costs 
shall  be  drawn  up  on  reading  all  the  affidavits  filed  in  support  of  and  in 
opposition  to  the  original  rule  (p). 

].     Security  for  Costs. — Security  for  costs  may  be  obtained  in 

mandamus  cases  as  in  a  personal  action,  but  the  Court  will  not  compel  an 
interested  relator  in  a  mandamus  to  give  security  for  costs  on  the  ground 
of  his  pover^,  or  that  other  persons  have  induced  him  to  apply  for  the 
writ(y). 

].    Formd  Pauperis, — ^The  Court  upon  a  proper  case  made, 

will  allow  the  prosecutor  to  prosecute  the  writ  m  formd  pauperis  (r). 

.     Taxation. — ^The  costs  are  taxed  at  the  Crown  Office  by  the 

Queen*s  coroner  and  attorney  or  Master  in  the  Crown  Office,  on  an 
appointment  made  for  that  purpose,  which  is  obtained  at  the  Crown 
Office,  no  allocatur  is  given,  but  the  amount,  when  ascertained,  is  inserted 
in  the  judgment  roll  {s). 

Attachment].  Nature  of — Any  contempt  of  Court  is  punish- 
able by  attachment;  and  the  neglect  of  a  mandamus,  as  by  not  making 
a  return  to  it  has  been  by  many  authorities  declared  to  be  such  a 
contempt  (^). 

The  attachment  which  issues  for  not  returning  a  mandamus  is,  as 
before  stated,  a  writ  on  contempt,  in  nature  of  an  execution,  and  so 
not  bailable  by  the  sheriff;  therefore,  if  the  sheriff  should  in  such  a 

(n)  1  D.  &  M.  471.    S.  C.  5  Q.  B.  (t)  R.  o.  Heatlioote,  10  Mod.  56.  R.o. 

597.    S.  C.  1  D.  &  L.  864,  supra,  n.  (m).  Rye  (Mayor),  Burr.  798.    R.  ».  Wix 

(p)  4  Q.  B.  653,  supra,  n.  (0-  (Inhabs.),  2  B.  &  Ad.  203.    There  were 

(/?)  Ante,  p.  430,  n.  (Q.  formerly  two  sorts  of  attachment  upon  a 

{q)  R.  V.  Malmesbury  (Mayor),  9  D.  mandatory  writ,  mr.,  one  which  punished 

859.    S.  C.  5  Jur.  366.    S.  C.  10  L.  J.,  the  contempt  which  was  awarded  on  the 

N.  S.  129,  Q.  B.    See  Chit.  Frac  p.  neglect  of  an  alias  writ,  and  the  other, 

1230.    A  mandamus  may  be  sued  out  which  entitled  the  party  to  his  action  for 

isi  forma  pauperis,  9  D.  359,  infra,  n.  (r).  damages,  which  was  grafted  for  delaying 

(r)  Dr.  Free  v.  St.  John^s  Coll.,  cited  the  execution  of  the  pluries  writ.  Anon., 

9D.  361.  See  Chit.  Frac.  1121,  8th  edit.  12  Mod.  164.    Anon.  12  Mod.  348. 

(«)  Corn.  Cr.  Frac.  99.    See  ante,  tit.  As  to  the  general  practice  of  attach- 

t'^  Judgment;'  p.  395,  397.  ments,  see  Chit.  Frac.  1516,  8th  edit. 
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case,  take  bail,  it  is  a  misdemeanor  for  which  an  attachment  will  be 
granted  against  him  (u). 

],     IFhen  granted. — If  no  return  be  made,  the  Court  will,  on 

affidavit  of  personal  service  of  the  writ,  without  a  rule  to  return  it,  grant 
an  attachment  (v).  Where  the  service  has  not  been  personal,  a  side 
bar  rule  {w)  to  return  the  writ  must  have  been  obtained,  and  personally 
served  upon  the  defendant,  upon  which,  if  disregarded,  an  attachment 
may  be  obtained. 

At  common  law  the  general  practice  was,  that  if  no  return  were 
made  to  a  mandamus,  the  Court  would  usually  award  an  alias  and 
pluries,  but  on  default  of  a  return  to  the  pluries,  the  Court,  on  production 
of  an  affidavit  of  service,  granted  an  attachment  without  hearing  counsel 
to  excuse  the  contempt  (x).  The  Court  would,  however,  usually  grant 
a  little  time,  viz.  two  or  three  days,  for  the  return  of  each  writ  (y). 
After  the  passing  of  stats.  9  Ann.  c.  20,  s.  1,  and  1 1  Gea  1,  c  4,  s.  9, 
and  1  Wm.  4,  c.  21,  which  directed  that  the  first  writ  of  mandamus,  ia 
all  cases,  should  be  returned ;  a  neglect  so  to  do  rendered  the  defendant 
liable  to  an  attachment,  although  in  practice  it  was  not  granted  without 
a  peremptory  rule  to  return  the  writ  (z> 

So,  an  attachment  will  be  granted,  if  a  frivolous  return  be  made  (a). 
So,  if  the  defendant  contemptuously  make  an  insufficient  return. 
Thus,  if  upon  the  disallowance  of  one  return,  a  second  bad  one  be 
made,  the  Court  wOl  grant  an  attachment  {by 

So,  if  the  peremptory  writ  be  not  obeyed,  an  attachment  may 
issue  (c).  Thus,  where  the  defendants  had  evaded  signing  a  poor^s 
rate,  in  obedience  to  a  writ  of  mandamus,  by  keeping  out  of  the  way 

(tt)  R.  r.  Baskerville,  Bac.  Abr.  tit.  tit  ''ManT  D.  6;  BulL  N.  P.  203. 

^^ManT  (H.)  Sometimes  an  attachment  was  granted 

(o)  Ante^  p.  6,  n.  (o),  344,  n.  (<Q.  for  not  returning  the  first  writ.    Comb. 

B.  V.  Oxford  (Mayor),  Palm.  451,  the  234.    SeeaiOe,  p.  344,  345. 
Court  also  fined  the  Mayor  5/.    See         (y)  Per  Holt,  C.  J.,  6  Mod.  Ca.  25 ; 

B.  9.  Evesham  (Corp.),  Kel.  244.    R.o.  Com.  Dig.  tit.  ^^  Man:'  D.  6.    Anon. 

Heathcote,   10  Mod.  56.     B.  v.  Bje  12  Mod.  164.    B.  v.  Owen,  Skin.  669. 
(Mayor),  Burr.  79S.     S.  C.  2  Ld.  Ken.  (2)  AnUy  p.  333,  344,  345.    Mayor  of 

46S.    B.  V.  Wix  (Inhabs.),  2  B.  &  Ad.  Coyentr/s  case,  2  Salk.  429 ;    6  Mod. 

203 ;  Bac.  Abr.  tit.  '<  Manr  (H.)  Cas.  25 ;  Skin.  669 ;  Palm.  455. 

(w)  Cr.  Ofi:  Bui.  r.  13,  App.    See         (a)  See  ojife,  p.  352,  n.  (r).    B.  •. 

ante^  p.  344,  345.    The  more  usual  prac-  Bobinson,  8  Mod.  336. 
tice  is,  however,  to  sign  judgment  by         Q)  Bull.  N.  P.  197,  198.    Anon.  12 

default.    See  cade,  p.  386, 387.  Mod.  410.    S.  C.  Nom.  Lord  o.  Francia, 

(x)  See  ante,  p.  333.    B.  v.  Thetford  Holt,  170,  171. 
(Mayor),  6  Mod.  25.    B.  r.  Winton,         (c)  iinte,p.408.  B.  v.  Poole  (Major), 

5  T.  B.  89.    Anon.  2  Salk.  434.    B.  o.  1  G.&D.  728.    S.  C.  1  Q.  B.  616.  S.  C. 

Oxford  '(Major),  Pakn.  455 ;  Com.  Dig.  10  L.  J.,  N.  S.  198,  Q.  B. 
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SO  as  not  to  be  served  with  the  writ,  an  attachment  was  granted  for  the 
contempt  (d). 

■].  Sow  obtained — Motion, — The  writ  is  obtained  on  motion, 
supported  by  the  necessary  affidavits.  There  must  be  an  affidavit  or 
affidavits  of  service  of  the  writ,  or  copies  thereof;  although  the  Court 
will*  in  its  discretion,  enlarge  the  rule  a  few  days,  to  admit  of  such 
affidavit  of  service  (e).  Where  the  writ  is  served  upon  all  those  to 
whom  it  is  directed,  and  where  an  attachment  is  desired  against  all  of 
them,  it  is  enough  to  produce  an  affidavit  of  service  at  the  time  of 
shewing  cause  upon  the  attachment,  if  the  other  side  call  for  it  But 
where  the  writ  is  not  served  upon  all,  and  an  attachment  is  sought  only 
against  those  who  have  been  served,  it  has  been  held,  that  they  ought 
to  have  an  opportunity  of  answering  such  affidavit  of  the  special  service, 
and,  therefore,  it  should  be  produced  on  moving  for  the  rule(/). 

The  affidavit  of  service  should  identify  the  defendants  to  be  those 
who  should  return  the  writ,  or  it  will  be  insufficient  (ff). 

].    Rule  Nisi — The  rule  is  an  ordinary  one,  and  nisi  in  the 

first  instance. 

^].     Shewing  Cause* — Any  substantial  objection  to  the  validity 

of  the  writ  may  be  taken,  on  shewing  cause  against  the  rule  for  an 
attachment;  for  as  such  an  objection,  if  it  had  been  previously  brought 
to  the  knowledge  of  the  Court,  must  have  prevailed,  so,  the  Court  is 
bound  to  abstain  from  enforcing  performance  of  such  a  writ;  therefore, 
an  attachment  cannot  issue  if  the  writ  be  vicious,  as  for  instance,  if  it 
be  misconceived  in  its  most  important  clause,  the  mandatory  part  (A). 
But  an  objection  that  the  writ  does  not  contain  the  clause  *^vel  causam 
nobis  siffnificatiSf"  is  one  of  which  the  Court,  before  return  made,  will 
not  take  cognizance  (t).  So,  where  it  was  objected  that  the  affidavit  of 
service  was  not  filed,  the  Court  overruled  the  objection  (J). 

The  rule  is  made  absolute  or  discharged,  as  in  ordinary  cases  (A). 

I£  the  affidavits  upon  which  the  rule  for  the  attachment  is  granted, 
be  substantially  defective,  the  defendants  may  move  to  discharge  such 

(rf)  R.  V,  Edwards,  1  W.  Blac.  636.  (Corp.),  1  Bam.  385. 
S.  C.    Burr.  2105.     See    also    R.    ».  (h)  R.  v.  Poole  (Mayor),  1  G.  &  D. 

Wheeler,  1  W.  Blac.  331.    R. ».  Elkins,  732.    S.  C.  1  Q.  B.  616,  per  Ld.  Den- 

1  W.  Blac.  640.    See  Bac.  Abr.  tit.  man,  C.  J.    S.  C.  10  L.  J.,  N.  S.  198, 

"  Attachrnetar  Q^B.     See  Chit.  Prac.  1523,  8th  edit. 

(e)  See  ante,  p.  344,  345,  346.    R.  v.  (i)  R.  v.  Owen,  Skin.  669.    See  ante, 

Esham  (Major),  2  Barn.  265.     The  p.  326. 

affidavit  should  be  correctly  entitled.  (j  )  R.  ».  Eyesham  (Corp.),  Kel.  244. 

See  ante,  tit.  ^^  Affidavits,'*  313,  315.  (k)  R.  r.  Somerset  Sewers  (Commis- 

(/)  R.  V,  Esham  (Mayor),  2  Bam.  sioners),  7  East,  70.    See  Chit.  Prac. 

265.  1523,  8th  ed.  See  ante,  tiWApplicatiovr 

(g)  B,    V.  Newcastle-upon-Tyne  (i2M&),p.301, 307. 
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rule,  though  no  cause  was  shewn  agidnst  it  (J),  But  if  the  rule  be 
properly  obtained,  the  Court  will  seldom  dischai^ge  it,  except  upon 
payment  of  costs  (m), 

].  Form  of  Writ;  Defendants. — ^In  all  cases,  other  than  corpo- 
ration cases,  the  attachment  will  be  granted  against  all  those,  if  mor^ 
than  one,  to  whom  the  writ  is  directed ;  though  when  they  are  before 
the  Court,  the  punishment  will  be  proportioned  to  the  offence  of 
each  (n).  So,  when  an  office  is  filled  by  two,  who  in  law  make  bat 
one  officer,  as  the  sheriff  of  Middlesex,  the  attachment  must  be  granted 
against  both,  though  one  alone  be  morally  guilty  of  the  contempt. 
Thus,  where  a  mandamus  was  directed  to  two  bailifis,  and  no  return  was 
made,  the  Court  granted  an  attachment  against  both;  though  affidavit 
was  made,  that  one  was  willing  to  make  a  return,  but  could  not,  because 
the  other  had  got  the  writ  into  his  hands,  and  would  not  relinquish 
it.  The  Court,  in  giving  judgment,  said,  they  were  both  to  be  con- 
sidered as  one  officer,  and  that  it  would  be  endless  to  try  in  all  cases 
which  was  in  the  right  (o).  In  the  case  of  a  municipal  corporation, 
however,  the  attachment  will  be  granted  against  those  particular 
individuals  only  who  refuse  to  execute  the  writ;  and,  therefore,  they 
alone  must  be  named  in  the  rule  for  the  attachment  (/>). 

The  writ  of  attachment  must  be  tested  and  made  returnable  on  a 
day  certain  in  Term  before  the  Queen  at  Westminster;  it  must  also  be 
signed  at  the  Crown  Office  (^),  and  afterwards  sealed  (r). 

As  to  the  manner  of  executing  an  attachment,  see  Chit.  Prac.  1523, 
8th  edit. 

(/)  R.    o.    Newcastle-upon-Tyne  201 ;  Com.  Dig.  tit.  ^«  Jlfim.'' D.  6 ;  Bac 

(Corp.),  I  Bam.  385.  Abr.  tit.  "  JToil"  (H.) 

(to)  Gude's  Cr.  Pr.  185.  (jp)  R.  v.  Poole  (Mayor),  1  G.  &  D. 

(n)  R.  ».  Poole  (Mayor),  1  G.  &  D.  728.    S.  C.  1  Q.  B.  616.    S.  C.  9  L.  J., 

729.    S.  C.  I  Q.  B.  616 ;  Bull.  N.  P.  N.  S.  281,  Q.  B. ;  BuU.  N.  P.  197,  198, 

201.    See  6  Mod.  152;  Bac.  Abr.  tit.  201 ;  Anon.  Comb.  327. 

^'Manr  (H.)    Aa  to  form  of  writ  in  (q)  Cr.  Off.  Rul.  r.  4,  App. 

general,  see  Chit.  Prac.  1523,  8th  edit  (r)  See  tit.  ''  Writ''  {Ismmg),  <nte, 

(o)  R.  9.  Bridgnorth    (BailifEs),    1  p.  330,  also  Chit.  Prac.  1523,  1524,  Sth 

Bam.  53.    S.  C.  Stra.  808 ;  BuU.  N.  P.  edit.,  and  cases  there  eited. 
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CHAPTER  THE  NINTH. 

OF   THE   COLLATERAL   PROCEEDINGS    BT  WAT  OF   ACTION,   OR  CRIMINAL 
INFORMATION  FOB   A  FALSE   RETURN   TO  A  WRIT  OF  MANDAMUS. 

Having  in  the  preceding  pages  shewn  how  a  return  to  a  writ  of 
mandamus,  when  legally  insufficient,  may  be  invalidated  by  '^  Motion 
to  Quash^  (a),  or  ^^  Demurrer'^  (J),  and  also  how,  since  the  stat  9  Ann. 
c.  20  (extended  by  stat.  1  Wra.  4,  c.  21  (c)  ),  the  truth  of  a  return 
in  point  of  fact  may  be  impeached  by  a  "P/ca,"  either  by  way  of 
"  Traverse^  (rf),  or  "  Confession  and  Avoidance^*  it  is  proposed  in  the 
present  Chapter  to  treat  both  of  an  ^^  Action  on  the  Case^and  a  Criminal 
Information  for  a  False  B^tam^  which  at  common  law  were,  as  we 
have  seen  {e\  the  only  formuUB  whereby  the  validity  of  such  a  return 
in  point  of  fact  could  be  tried  by  a  jury. 
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We  now  come  to  treat  of  those  le^formtdtB  which,  at  common  law, 
were  the  only  proceedings  which  the  prosecutor  could  adopt,  if  the 
return,  though  legally  sufficient,  yet  was  false  as  to  the  facts  upon 
which  such  sufficiency  was  founded ;  in  order  to  fully  understand  which, 
it  will  be  necessary  shortly  to  premise  some  few  observations  upon  the 
legal  history  of  this  portion  of  our  subject 

At  common  law,  it  will  be  remembered  (/),  a  return  to  a  mandamus 


(a)  See  ante,  p.  369,  372— 375. 
\b)  See  ante,  p.  369,  375—381. 
(c)  See  Btats.  App.    As  to  Ireland^ 
see  stats.  19  Geo.  2,  c.  12,  and  9  &  10 


Vict.  c.  1 13,  App. 

(d)  Ante,  p.  385,  n.  (r). 

{e)  AnU,  p.  6,  n.  {q),  (r),  383,  n.  (a). 

(/)  i4nte,p.6,n.(7),(r),383. 
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was  not  traversable  (g);  because^  as  it  by  ^^filiDg"  became  a  record  (h), 
the  prosecutor  was  not  allowed  to  aver  against  the  truth  of  it  (t) :  the 
practical  effect  of  which  doctrine  was,  that  if  the  return  were  good  in 
law  upon  the  &ce  of  it,  though  &lse  in  fact,  the  prosecutor  was  denied 
all  relief  by  the  further  prosecution  of  his  writ,  because  he  was  estopped 
by  the  return ;  so  that  the  only  course  left  open  to  him  for  the  wrong 
done  him  by  the  defendant  of  thus  ousting  him  of  his  remedy  by 
mandamus  was,  that  he  could  maintain  against  him  an  action  on  the 
case  (j)y  called  an  *^  action  far  a  false  return^  which  in  form  and  effect 
was  no  other  than  the  ordinary  action  for  a  &lse  return,  to  which 
sherifis  and  other  ministerial  officers  are  subjected,  when  they  by  a 
false  return  to  ordinary  judicial  writs,  &c.,  work  an  injury  to  another^s 
estate.  The  prosecutor  could  not,  however,  avail  himself  of  this  conunon 
law  remedy  of  an  action,  (or  criminal  information  for  a  fidse  return)  fj), 
until  the  Court  had  upon  argument  adjudged  the  return  to  be  sufficient 
in  law,  and  such  judgment  had  been  formally  entered  up;  because 
the  prosecutor  could  not  be  prejudiced  by  an  invalid  return,  as  he  might 
proceed  to  quash  it ;  also,  if  previously  to  such  a  judgment,  an  action 
were  commenced,  and  a  verdict  and  damages  recovered,  for  instance, 
for  a  loss  of  office,  and  the  prosecutor  afterwards  succeeded  in  invali- 
dating the  return  upon  argument,  as  before  stated,  he  would  thereupon 
be  restored  to  his  office,  and  also  retain  the  damages  recovered  in  the 
action  for  the  loss  of  his  place  (A):  therefore,  the  prosecutor  was,  and 
still  is  obliged  to  aver  in  his  declaration,  that  the  return  has  been  held 
to  be,  and  is  sufficient  in  law. 

The  common  law  being  therefore  so  oppressive,  dilatory,  and  expen- 
sive, as  almost  to  render  the  proceeding  by  mandamus  worthless,  the 
attention  of  the  Legislature  was  at  length  drawn  to  the  subject,  and  by 
the  passing  of  the  remedial  stat  of  9  Ann.  c  20  (/),  a  remedy  for  the 
grievance  was  provided,  but  in  the  cases  of  municipal  offices  only; 
which  statute,  after  reciting  that  persons  who  have  a  right  to  the  affiee 
ofmayorsy  or  other  offices  within  cities,  towns  corporate,  boroughs,  and 
places,  or  to  be  burgesses  or  freemen  thereof,  have  either  been  illegally 
turned  out,  or  have  been  refused  to  be  admitted  thereto,  and  have  no 

(^)  5  N.  &  M.  427,  n.  (a).    R.  ».         O")  Or  a  criminal  information,  if  the 

Holmes,  Burr.  1644.    See  ante^  p.  383.  circumstances  warranted  it.    See  pott. 
(A)  See  anU,  p.  365,  n.  (n).  (h)  See  ante,  p.  383.    Enfield  v.  Hills, 

(t)  B.  V.  Bound,  4  A.  &  E.  139.  2  Lev.  236,  238.    S.  C.  Sir  T.  Jon,  1 16, 

S.  C.  5  N.  &  M.  427,  n.  (a).    And  see  B.  v.  London  (Mayor),  3  B.  &  Ad.  276, 

Bagg's  case,  1 1  Bep.  99,  b. ;  Com.  Dig.  279.    B.  v,  London  (Mayor),  5  B.  &  Ad. 

tit.  «  Man:'  D.  6.    Bich  ».  Pilkington,  233.    Com.  Dig.  tit.  "  ManT  D.  6. 
Carth.  171  ;  Bull.  N.  P.  198 ;  Bac.  Abr.         (0  See  stat.  App.    As  to  Ireland, 

tit.  "ilfcm."  (L.)  see  stat.  9  &  10  Vict  c.  113,  App. 
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other  remedy  to  procure  themselves  to  be  admitted  or  restored,  than 
by  writs  of  mandamus,  the  proceedings  on  which  are  very  dilatory  and 
expensive — enacted:  that  the  persons  prosecuting  such  writ  may  plead 
to  (that  isy  may  confess  and  avoid),  or  traverse,  all  or  any  of  the 
material  facts  contained  within  the  return,  to  which  the  persons  , 
making  such  return,  shall  reply,  take  issue,  or  demur,  and  such  further 
proceedings,  and  in  such  manner,  shall  be  had  therein  for  the  determi- 
nation thereof,  as  might  have  been  had  if  the  persons  suing  such  writ 
had  brought  their  action  on  the  case  for  a  false  return;  and  if  any  issue 
shall  be  joined  on  such  proceeding,  the  persons  suing  out  such  writ 
shall  try  the  same  in  such  place,  as  an  issue  joined  in  such  action  on 
the  case  should  have  been  had;  and  in  case  a  verdict  shall  be  found, 
or  judgment  given  for  them  upon  demurrer,  or  by  nihil  dicit,  or  for 
want  of  a  replication,  or  other  pleading,  they  shall  recover  damages  and 
costs,  and  a  peremptory  writ  of  mandamus  shall  be  granted  without 
delay  for  them  for  whom  judgment  shall  be  given,  as  might  have  been 
if  such  return  had  been  adjudged  insufficient;  and  in  case  judgment 
shall  be  given  for  the  persons  making  such  return,  they  shidl  recover 
costs,  such  damages  and  costs  to  be  levied  by  ecu  sa^^JL  fcuy  or  elegit  (m). 
By  this  statute,  therefore,  a  power  in  certain  cases  to  plead  to,  or 
traverse  the  return,  was  conferred  upon  the  prosecutor:  so  that  in  those 
cases  to  which  such  statute  referred,  the  proceedings,  by  being  assimi- 
lated to  the  common  law  ybrmu&e  of  a  personal  action,  became  at  once 
transformed  from  their  once  oppressive,  dilatory,  and  expensive  condition, 
to  one  of  great  efficacy,  despatch,  and  inexpensiveness. 

The  cases  which  alone  were  within  the  purview  of  the  above  statute, 
and  as  to  which  it  conferred  the  valuable  privilege  of  traversing,  or  of 
confessing  and  avoiding  the  return,  appears  to  have  been  limited  only 
to  the  particular  cases  of  the  admission  or  restoration  to  certain 
municipal  offices  (n) ;  so  that  to  the  mass  of  the  subjects  of  mandamus 
that  statute  does  not  extend  ;^  therefore,  the  proceedings  as  to  them 
remained  after  that  statute  as  they  did  before  such  statute,  that  is, 
according  to  the  course  of  the  common  law  (o). 

The  effect  which  this  highly  remedial  statute  was  intended  to,  and 
did  produce,  was  evidenced  by  the  immediate  increase  in  the  number 
of  applications  for  the  writ  which  were  made  to  the  Court  of  B.  B., 
not  only  in  cases  to  which  such  improved  formvlm  was  applicable,  but 
also  in  those  which  were  still  subjected  to  the  dominion  of  the  common 
law;  whereupon  the  Legislature,  with  the  view  of  extending  the 
provisions  of  the  above  stat  of  9  Ann.  c.  20,  and  of  rendering  the 

(«)  5  N.  &  M.  427,  n.  (a).  (u)  Bull.  N.  P.  204,  cited  in  5  N.  & 

(n)  5  N.  &  M.  427,  n.  (a).  M.  427,  n.  (a). 
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practical  formuUB  of  the  writ  in  all  cases  uniform,  by  stat  1  Wm.  4, 
c.  21,  s.  3,  which  recited,  that  the  provisions  of  the  act  9  Ann.  c.  20, 
relating  to  the  writs  of  mandamus  therein  mentioned,  had  been  found 
useful  and  convenient,  and  the  same  ought  to  be  extended  to  the 
proceeding  on  other  such  writs — enacted :  that  the  several  enactments 
contained  in  the  said  statute,  relating  to  the  returns  to  writs  of  man- 
damus, and  the  proceedings  on  such  returns,  and  to  the  recovery  of 
damages  and  costs,  should  be,  and  the  same  were  thereby  extended 
and  made  applicable  to  all  other  writs  of  mandamus,  and  the  proceedings 
thereon  (/?).  The  effect  of  which  enactment  is,  that  the  ^prosecutor  of 
a  writ  of  mandamus  in  any  case  may  now  plead  to,  or  traverse  the 
return,  and,  therefore,  speedily  try  his  right  upon  the  merits,  as  in  a 
personal  action,  without  having  recourse  to  the  circuitous  and  collateral 
proceedings  of  an  action,  or  information  for  a  false  return ;  and  as  8. 3, 
of  the  latter  statute,  provides :  that  if  any  damages  shall  be  recovered 
against  those  making  the  return,  then  that  they  shall  not  be  liable  to  be 
sued  in  any  other  action  or  suit  for  making  such  return  (9),  it  is  dear, 
that  the  prosecutor  cannot  take  both  courses,  so  that  the  more  efficacious 
one  introduced  by  the  statute,  is  that  usually  resorted  to;  although 
undoubtedly  the  prosecutor  may  at  this  day  avail  himself  of  his  commoa 
law  proceeding  of  an  action  on  the  case,  or  information  for  a  fiilse 
return  (r),  as  circumstances  may  require. 

\     What  a  False  Return. — If  a  return  be  true  in  words,  yet 

false  as  to  the  substance  of  the  fects,  an  action  for  a  false  return  vrill  lie 
against  the  defendant  («),  so,  a  return  to  a  traversable  allegation,  if  untrue 
in  fact,  will  support  such  an  action  (t).  So,  such  an  action  will  lie  as 
well  for  BL^^suppressio  veri/*  as  for  an  ^^  attegatio  falsiJ*  Thus,  if  there 
be  two  charters,  the  one  giving  a  power  of  amotion  to  a  select  part 
of  a  corporation,  and  the  other  of  a  later  date,  confirming  the  former  as 
to  every  thing,  but  restoring  the  right  of  amotion  to  the  body  at  large, 
and  the  writ  of  mandamus  state  a  removal  by  the  select  part,  but  the  return 
in  answer  set  forth  the  old  charter  only,  notwithstanding  all  the  fiu:ts  in 
that  return  would  be  true,  yet  certainly  an  action  on  the  case  might  be 
maintdned  for  the  deceit.     So,  that  wherever  in  a  return  there  is  a 


(p)  See  Btat  App.    As  to  Ireland,  2  N.  &  P.  580.    R.  o.  Pajn,  6  A.  &  £. 

see  Stat  9  &  10  Yict.  c.  113,  8.  2,  App.  404.     S.  C.  1  N.  &  P.  524.     S.  C.  1  W. 

(9)  See  App.    As  to  Ireland,  see  Stat.  W.  &D.99,142.    S.  C.2Jar.  47. 

(r)  R.  V.  Williams,  8  B.  &  C.  683.         («)  R.  o.  Lyme  Regis,  1  Doug.  159, 

S.  C.  3  M.  &  R.  405.    R.  v.  London  per  Buller,  J.     Braithwaite's  case,  1 

(Mayor),  3  B.  &  Ad.  276.    R.  ».  Dur-  Doug.   182,  n.;    1  Vent,   19;  6  Rep. 

ham  (Mayor),  Burr.  129.    R.  ».  Kelk,  186,  n.  (G.) ;  Carth.  171. 
12  A.  &  E.  559.     R.  17.  Brancaster         (t)  R.  t7.  Round,  4  A.&E.  142.  S.G. 

(Churchwardens),  7  A.  &  E.  459.   S.  C.  5  N.  &  M.  427.  S.  C.  1 H.  &  W.  546. 
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suppression  of  a  truth,  or  the  expression  of  an  untruth,  and  the  prose- 
cutor is  injured  thereby,  he  may  maintain  such  action  (ti).  Also  if  a 
return  be  improperly  made  by  one  defendant  in  the  name  of  others, 
such  is  a  false  return  in  law  (ti). 

As  a  return  must  have  been  adjudged  to  be  sufficient  in  law  before 
an  action  on  the  case,  or  information  for  a  false  return  can  be  success- 
fully brought  (ti^),  so,  if  the  return  be  either  frivolous  or  immaterial, 
no  action  will  lie  upon  it,  but  a  peremptory  mandamus  should  be  moved 
for  (x> 

]•    In  what  Court — An  action  on  the  case  for  a  fiilse  return  may 

be  brought  in  any  Court,  but  in  order  to  obtain  a  peremptory  manda- 
mus, such  action  must  be  brought  in  the  Court  of  B.  R.,  because  as  every 
peremptory  mandamus  should  recite  the  fact  of  praut  constat  nobis  per 
recordum,  how  can  that  be  done  if  the  proceedings  are,  for  instance,  in 
the  Court  of  C.  B.  ?  as  one  Court  cannot  judicially  take  notice  of  the 
proceedings  of  another  (y).  Yet,  in  an  action  for  a  false  return,  judg- 
ment in  which  was  given  for  the  defendant,  which  upon  a  writ  of  error 
in  the  Exchequer  Chamber  affirmed  in  the  House  of  Lords  was 
reversed,  the  Court  of  B.  R.  granted  a  peremptory  mandamus  before 
judgment  entered,  saying  it  was  a  mandatory  writ,  and  not  a  judicial 
one  founded  upon  the  record  (z). 

"].     Plaintiffs. — Where   two  or  more  persons  receive  a  joint 

damage  or  expense,  they  may  join  in  an  action  for  a  £Edse  return. 
Thus,  where  two  churchwardens  had  obtained  a  mandamus  to  the  official 
to  be  sworn,  who  refused  and  made  a  false  return,  it  was  held  they  might 
join  in  a  suit  against  him  for  such  return  (a).  So,  where  the  mandamus 
and  the  whole  prosecution  and  charge  thereof  is  joint,  a  joint  action  for 
a  false  return  will  lie,  for  such  action  is  not  brought  for  the  office,  &c., 
but  for  the  unjust  return  (i).  So,  where  sixteen  people  joined  in  an 
application  for  a  mandamus  to  register  the  certiGcate  of  a  place  of 

(ii)  1  Doug.  156,  157,  supra,  n.  («) ;  202.  Philips  v.  Bury,  2  Salk.  431.  Fal- 

Bac.  Abr.  tit.  ""ManT  (L.),  n.  dowe  v.  Ridge,  Cro.  Jac.  206.  S.  C.  Ydv. 

(v)  See  onto,  p.  344,  n.  (5).   See  an<e,  74;  2  Vent  295.  Hicks  v.  Sherburn, 

341,  342,  343,  344.  Bac.  Abr.  tit. «« ManT  287,  (M.) 

(w)  See  an/e,  p.  383,  n.  (d).  (a)  3  Salk.  202,  1.    Weller  v.  Baker, 

(x)  See  ante,  p.  352,  373.    Crawford  2  Wils.  414.    Ward  v.  Brampston,  3 

V.  Powell,  1  W.  Blac.  229.    S.  C.  Burr.  Lev.  362.    S.  C.  1  Danyers,  6,  pi.  10. 

1013.  S.  C.  2  Wins.  Saund.  116,  a,  b,  n.  3. 

(y)  See  ante,  p.  407.    Anon.,  2  Salk.  Anon.,  2  Salk.  428.    S.  C.  Rajm.  125. 

428.    S.  C.  Ld.  Raym.  125.    S.  C.  5  S.  C.  5  Mod.  316.      Vide  12  Mod.  349, 

Mod.  316.     R.  V.   Green,  Skin.  670.  371.    Bac.  Abr.  tit.  ''Man^  B. 

S.  C.  Holt,  183.    Bac.  Abr.  tit. "  ManT  (b)  3  Lev.  362,  ncprti,  n.  (a).    Linley 

(M.)  Chapel  (Inhabs.)  v.  Chester  (Ep.),  cited 

(z)  See  ante,  p.  407;  Bull.  K.  P.  198,  in  3  Lev.  363. 
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meeting,  for  the  religious  worship  of  dissenters,  and  they  all  joined  in  an 
action  for  a  false  return,  it  was  held^  th^t  they  might,  for  they  had 
all  jointly  sued  and  prosecuted  the  mandamus  at  their  joint  chaige, 
which  were  the  damages  the  plaintiffs  sued  to  recover  (c). 

If,  however,  the  interest  be  separate,  or  the  damages  be  several  in 
such  cases,  two  or  more  cannot  join  in  such  an  action,  and  the  objection 
is  one  in  arrest  of  judgment  (d). 

].     Defendants. — If  a  fal^e  return  be  made  by  several,  the  action 

against  them  may  be  either  joint  or  several,  it  being  founded  on  a  tort 
and  a  species  of  the  action  on  the  case(tf).  Thus,  if  a  return  be  made 
by  a  mayor  and  aldermen,  the  action  may  be  brought  either  against  all 
or  against  the  mayor  only,  but  if  in  the  latter  case  it  appear  upon  the 
evidence  that  he  voted  against  the  return,  but  was  overruled  by  the 
majority,  the  plaintiff  will  be  nonsuited  (/). 

An  action  on  the  case  for  a  false  return  to  a  writ  of  mandamus  lies 
against  a  corporation,  whether  or  not  the  return  be  made  by  such 
corporation  under  its  corporate  seal(^),  or  although  it  be  neither  signed 
nor  sealed  (A).  It  may  also  be  brought  against  the  whole  corporation 
by  the  name  of  the  writ  (t),  or  against  any  particular  member  of  it  (j) 
in  his  personal  name  (A). 

The  action  on  the  case  for  a  &lse  return  to  a  mandamus,  is  as  to  its 
pleadings,  &c.,  essentially  a  civil  action,  and  is  therefore  governed  by 
all  the  rules  of  pleading  and  practice  applicable  to  such  actions. 

].  Declaration. — ^In  a  declaration  for  a  false  return  to  a  mandamus, 

it  need  not  be  alleged  that  the  defendants  ought  to  have  obeyed  it,  for 
by  making  a  return  and  alleging  a  reason  why  they  could  not  obey  the 
writ,  that  is  admitted  (Z).    It  should  however,  be  positively  shewn  upon 

(c)  Green  o.  Pope,  1  Ld.  Baym.  125.  (0  See  code,  p.  342, 344.  B.o.  Halse, 
Ward  V.  Brampston,  3  Lev.  362.  See  1  Keb.  20;  Ld.  Bajm.  564,  per  Holt, 
FaU  V.  Beg.  1  Q.  B.  657,  658.    S.  C.  2      C.  J. 

G.  &  D.  808.    S.  C.  13  L.  J.,  N.  S.  187,  0)  B.  o.  Chapman,  6  Mod.  152,  and 

Q.  B.  Bac.  Abr.  tit  "  ManT  (L.),  n.  cases  there  cited.   S.  C.  Holt,  443. 

(d)  See  Mipro,  n.  (c).  Butler  o.  Bews,  (h)  B.  o.  Bippon  (Corp.),  1  Com.  86, 
12  Mod.  349.  B.  v.  Andover  (Town),  c.  55,  S.  C.  Ld.  Baym.  564.  S.  &  2 
12  Mod.  332.    S.  C.  2  Salk.  433.    S.  C.  Salk.  433.    Yangban  v.  Lewis,  Cartb. 

Holt,  441.    Butler  v. ,  12  Mod.  227,  (where  see  form  of  declaration). 

87L  Bicb  V.  Pilkington,  Cartb.  171.    Aigent 

(0  See  Cbit.  on  PL,  *"  PoUes  to  Ac^  o.  St.  Panics  (Dean),  3  Dong.  238.  £n- 

Htmar    Bicb  v.  Pilkington,  Cartb.  171.  field  o.  Hills,  Sir  T.  Jones,  116.    8.  C. 

(/)  Bac.  Abr.  tit.  ''Man:'  (L.).   B.  2  Lev.  236.    S.  C.  3  Keb.  859. 
9.  Chapman,  6  Mod.  152.  (Q  Mayor  of  Norwich's  case,  12  Mod. 

{g)  Aigent  V.  St.  Paul's  (Dean),  3  322.    Tbe  following  cases  contain  fiinns 

Doug.  238.  of  declaration  in  an  action  for  a  &lse 

(A)  Major  of  Tbetford*s  case,  1  Salk.  return.    To  admit  a  sexton,  2  B.  &  C. 

191,  4.    Bac.  Abr.  tit.  ''Manr  (L.)  313.    S.  C.  3  D.  &  B.  549.    For  not 
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the  ftce  of  the  declaratioD,  that  the  retting  has  been  adjudged  to  be  and 
is  sufficient  in  law  (m). 

An  action  for  a  false  return  to  a  writ  of  mandamus  is  local,  and  must 
be  laid  at  the  election  of  the  plaintiff^  in  the  county  where  the  return 
was  made,  or  in  the  county  where  the  Court  sits,  in  which  it  is  recorded 
for  such  a  return  consists  of  two  falsities,  tTtr.,  that  of  the  fact  £alsely 
returned,  and  the  frlsity  of  returning  it  on  record  (n).  The  Court  will 
not  change  the  venue  on  the  application  of  the  defendant  without  the 
plaintiff's  consent  (o). 

].    Evidence^  Sfc. — In  an  action  for  a  false  return,  the  defendant 

may  have  inspection,  &g.,  and  copy  of  charters,  &c.  (p). 

The  evidence  in  each  case  must  necessarily  vary  with  the  facts  of 
each  return.  The  following  decisions  on  the  sufficiency  of  evidence  in 
certain  cases  appear  in  the  books.  In  an  action  for  a  false  return  of  ^*7wn 
Jwt  ekctus^  the  plaintiff  need  not  prove  having  taken  the  Sacrament 
within  the  year  before  election,  if  the  trial  be  above  six  months  after  the 
election,  and  there  have  not  been  any  prosecution  (^),  and  upon  such  an 
issue  as  to  a  corporate  officer.  Lord  Holt  has  said,  if  one  be  irregularly 
chosen  at  first,  and  afterwards  his  title  be  recognised  and  his  name 
entered  in  the  corporation  books,  or  regularly  chosen  into  a  superior 
dignity,  such  should  be  taken  to  be  such  evidence  of  as  good  election  as 
ought  not  to  be  controverted  (r). 

That  which  is  only  a  circumstance  and  not  the  point  of  truth,  or 
falsity  of  the  return  need  not  be  proved,  as  that  the  plaintiff  after  he 
was  elected,  presented  himself  to  be  sworn  («). 

It  should  be  proved  that  the  return  was  made  by  the  defendant  (^). 

acoeptiiig  a  surrender,  4  M.  &  S.  4S6.  I  East,  115. 

For  not  appointing  a  sexton,  10  East,  (o)  See  12  Mod.  515,  mtpra^  n.  (n). 

5259.    For  not  calling  a  parish  meeting  (/»)  Anon.,  2  Salk.  430.    Com.  Dig. 

to  license  a  curate,  6  D.  &  R.  517.    To  tit.  "Ifofi."  D .  2.    But  see  anUy  p.  37S, 

admit  an  alderman,  3  P.  &  D.  505.    To  379,  n.  (m). 

swear  in  churchwardens,  2  Lut.  1012,  (q)  Crawford  v.  Powell,  Burr.  1013. 

which  declaration  was  drawn  by   Pol-  Com.  Dig.  tit.   "  ilfow."  D.  6.    As  to 

lezfen  and  Holt,  ore  C.  J.    Com.  Dig.  evidence  on  non  fuit  elechu,  see  Ld. 

tit.  ''Return,''  (F.)  Raym.  1354 ;  Stra.  1145.  S.  C.  7  Mod- 
Cm)  See  ante,  p.  429.    R.  r.  London  365  ;  Bull.  N.  P.  205,  206. 

(Mayor),  3  B.  &  Ad.  276,  279.    R.  v.  (r)  Lord  v.  Francis,  12  Mod.  406* 

London  (Mayor),  5  B.  &  Ad.  233.  En-  S.  C.  Holt.  170.    Piper  v.  Dennis,  12 

field  V.  Hills,  2  Ley.  236,  238.    S.  C.  Sir  Mod.  253.    R.  v.  Monmouth  (Mayor), 

T.  Jones,  1 16.    Com.  Dig.  tit. '« Man."*  4  B.  &  A.  496. 

D.  6.  (a)  Batson  v.  Sayer,  Stra.  728.  (3om. 

(n)  See  ante,  p.  388,  n.  (A).     Anon.,  Dig.  tit.  '<  Manr  D.  6. 

12  Mod.  515.    S.  C.  2  Salk.  669.   Lord  (0  Vaughan  v.  Lewis,  Carth.  229. 

r.  Panels,  12  Mod.  408.    S.  C.  Holt,  R.  v.  C^iaUce,  Ld.  Raym.  848;  Bull.  N. 

170.    Russell  0.  Succlln,  1    Sid.  218.  P.  205.    See  onto,  p.  341, 342,  343, 344, 

B.  V.  Newcastle-upon-Tyne  (Mayor,)  430,  n.  (/),  and  post,  p.  434,  n.  (r). 
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The  deliveiy  of  the  writ  need  not  however  be  proved  («),  Bat  as  in 
the  case  of  a  corporation,  the  return  need  neither  be  signed  nor  sealed, 
so,  it  will  be  sufficient  evidence  against  the  mayor  in  an  action  for  a  fiilse 
return,  that  the  mandamus  was  delivered  to  him,  and  such  a  return  has 
been  made,  unless  he  prove  it  is  not  his  return  (t?).  The  Court  allows 
the  propriety  of  issuing  the  writ  of  mandamus  to  be  questioned  (to),  but 
it  seems  the  validity  of  the  writ  may  be  impugned,  if  the  action  be 
brought  in  B.  R.  (r). 

y    Verdict — If  the  action  be  brought  in  the  Court  of  B.  B.,  and 

a  verdict  be  found  for  the  plaintiff  in  such  action,  the  return  thereby 
proved  to  be  false  is  no  return  in  contemplation  of  law(y),  and  a 
peremptory  mandamus  will  be  awarded  (r),  upon  motion  on  reading 
an  office  copy  of  the  record  in  the  action  or  information  (a). 

The  Court,  if  necessary,  will  refer  certain  points  to  arbitration  (i). 

].     Error, — A  writ  of  error  lies  in  an  action  for  a  false  return 

to  a  mandamus,  and  operates  as  a  supersedeas  to  a  peremptoiy 
mandamus  (c).    It  is  the  same  as  in  a  personal  action. 

Costs].     The  rules  as  to  costs  are  the  same  as  in  personal  actions  {d). 

Information  for  a  False  Retdrn].  When  it  Kes. — If  the  writ  of 
mandamus  have  not  been  brought  in  respect  of  a  private  right,  but 
public  government  is  concem'ed,  so  that  an  action  for  a  false  return 
cannot  be  maintained,  and  the  case  be  not  within  the  stat  9  Ann.  c.  20. 
so  that  the  return  may  be  traversed,  and  if  proper,  a  peremptory  man- 
damus awarded,  and  the  matter  be  one  in  which  no  one  is  particularly 
interested,  the  Court  will,  on  application,  grant  a  criminal  information 
against  all  the  parties  who  made  such  false  return,  in  order  that  the 
disputed  &cts  may  be  tried  (e).     Thus,  such  an  information  will  be 

(u)  See/NMi;  p.  434.  R.  o.  Chapman,  Green,  Skin.  670.  S.G.2SaIk.42S.  S.C. 

6  Mod.  152.    S.  C.Holt.  443.  Ld.  Rajm.  125.    S.  C.  5  Mod.  316; 

(o)  See  onfe,  p.  363.    R.  v.  Exeter  11  Co.  99  b;  Com.  Dig.  tit.  ''ITibi.** 

(Mayor),  Ld.  Ray.  223.    BuU.  N.  P.  D.  6. 
209.    Bac.  Abr.  tit.  "Afon."  (L.)  (a)  Gude's  Cr.  Pr.  188. 

(w)  R.  V.  Clarke,  2  East,  82.    Green  (6)  See  ante,  p.  412.     Dr.Widdzii^- 

o.  Pope,  Ld.  Ray.  126.    Bac.  Abr.  tit  ton*s  case,  Raym.  68.     S.  C.  1  Sid.  71. 
"  ManT  (L.)  (c)  Ruding  o.  Newel,  Stra.  983.   See 

(x)  See  aaU,  p.  374,  n.  (o).  Green  v.  ante,  p.  406,  and  tit.  "  Error,"*  397. 
Pope,  Ld.  Ray.  125,  126.  Clarke  9.  (d)  See  Chit.  Prac  tit.  *' Cofte.** 
Leicestershire  Canal,  6  Q.  B.  600.  (e)  R.  o.  Spodand  (Orerseers),  Cas. 

(y)  R.v.Heathcote,  10  Mod.  57.    R.  t.  Hard.  184.    Bac.  Abr.  tit.  ^^MmT 

».  Ely  (Ep.),  2  T.  R.  319.    Bowles  v.  (L.)    Surgeons*  Company's  (Case),  1 

Neale,  7  C.  &  P.  262.  Salk.  374 ;  Ld.  Raym.  584.    R.  ».  Pet- 

(z)  See  ante,  p.  402,  n.  (/).    R.  v,  tiward.  Burr.  2452,  3.  R.  ».  Lancashire 
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granted  against  a  mayor,  for  making  a  return  against  the  votes  of  the 
majority  {f)\  and  notwithstanding  the  return  may  be  under  the 
common  seal,  yet  such  an  information  may  be  moved  against  the 
particular  persons  who  procured  it  (y). 

A  criminal  information  will  not,  however,  lie  against  justices,  for 
having  made  a  false  return  to  a  mandamus,  unless  such  return  be 
corruptly  and  wilfully  false  (A) ;  nor  where  the  return  depends  upon  a 
matter  of  doubtful  law  (i).  But  where  justices  had  made  a  false  return 
to  a  mandamus,  to  appoint  overseers  for  a  township,  and  the  Court  had 
thereupon  granted  a  rule  nisi  for  a  criminal  information,  and  on  shewing 
cause  against  that  rule,  contradictory  facts  were  disclosed  which  were 
directed  to  be  tried  by  an  issue,  and  after  an  issue  had  been  prepared 
and  delivered,  the  justices  abandoned  the  issue,  and  obtained  a  Judge*s 
order  for  staying  proceedings,  without  prejudice  to  the  question  of 
costs,  the  Court  ordered  the  justices  to  pay  the  prosecutor  the  costs 
of  preparing  and  delivering  the  issue  (J),  So  such  an  information  will 
be  granted  against  justices  of  the  peace  for  disobedience  to  a  peremptory 
mandamus  (A) ;  or  for  making  a  shuffling  and  evasive  return  (/). 

^].     Motion, — The  rule  for  a  criminal  information  is  obtained  by 

application  to  the  Court,  on  motion,  supported  by  affidavitsT  of  the 
facts  (m) ;  the  Court  will  easily  grant  it,  but  the  rule  is,  in  the  first 
instance,  a  rule  to  shew  cause  only  (n) ;  it  cannot,  however,  be  moved 
for,  tmtil  the  return  shall  have  been  filed  and  allowed  (o). 

1.  Venue. — The  Court  will  not  change  the  venue  in  an  inform- 
ation for  a  false  return  to  a  mandamus  (/>),  and  has  distinguished  the  case 
of  an  action  for  a  &lse  return,  fi*om  an  information  in  this  respect  {q), 

(J.),  1  D.  &  R.  485.    R.  o.  Nottingham  (J)  See  1  D.  &  R.  485,  supra,  n.  (A). 

(Mayor),  Bull.  N.  P.  199,  203.    Anon.,  (k)  R.  r.  Corbett,  Sayer,  267,  where 

Lofil.  185.   R.  V,  Chapman,  6  Mod.  152.  see  the  special  terms  upon  which  the 

S.  G.  Holt,  442.    Fall  o.  R.  1  Q.  B.  rule  was  discharged. 

644,  645.     S.  C.  2  G.  &  D.  808.    Com.  (Q  See  ante,  p.  352,  n.  (u). 

Dig.  tit.  *'  Manr  D.  6.  (iw)  See  onfe,  p.  295,  296.    Anon., 

(/)  See  ante,  p.  341,  342,  343.    The  LofR.  185.    The  case  of  the  Surgeons* 

case  of  Abingdon  Town,  Carth.  500.  Company,  1  Salk.  373,  16.    R.  o.  Pet- 

S.  C.  12  Mod.  308.     S.  C.  1  Salk.  431.  tiward.  Burr.  2454.    For  the  full  prac- 

S.  C.  2   Salk.  699.     S.  C.  Uolt,  440.  tice  of  a  criminal  information,  see  Com. 

S.  C.  Ld.  Raym.  559.  Cr.  Pr.  p.  168. 

(jg)  See  ante,  p.  430.    The  case  of  (n)  Anon.,  1  Bam.  327.    Surgeons* 

the  Surgeons*  Company,  Com.  Dig.  tit.  Company's  (Case),  1  Salk.  374.    R.  v. 

"  ManT  (D.  6).  Corbett,  Sayer,  267. 

(A)  R.  V,  Lancash.  (J.),  1  D.  &  R.  (o)  See  ante,  p.  383.  Bull.  N.  P.  199. 

485,  and  n.  (a).    R.  ».  Spotland,  Cas.  t.  Bac.  Abr.  tit.  "  Man^  (L.),  n.    R.  r. 

Hard.  184.     S.  C.  1  Bam.  137.    See  R.  Lancaster,  1  D.  &  R.  485.  Snpra,  n.  (k). 

V.  Pettiward,  Burr.  2452.  (p)  R.  r.  Barton,  Say.  146. 

(0  R.  V.  Pettiward,  Burr.  2452.  (q)  R.  ».  Orford  (Mayor),  Say.  146. 

F  P 
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y    Evidence. — A  copy  finom  the  (]rown  Office  of  the  writ  and 

return  thereto  is  sufficient  evidence  against  the  defendant  on  the  trial 
of  the  information  (r) ;  the  delivery  of  the  writ  need  not  be  proved  (r) ; 
nor  will  the  Court  suffer  the  propriety  of  issuing  the  writ  of  mandamos 
to  be  questioned  (s), 

\     Verdict — After  the  return  has  been  felsified  by  a  verdict  for 

the  prosecutor,  a  peremptory  mandamus  will  issue  as  of  right  {fy  Bat 
the  motion  for  such  writ  caiinot  be  made  till  four  days  after  the  return  of 
the  postea,  because  the  defendant  has  so  long  to  move  in  arrest  of 
judgment  (u).  As  no  damages  are  recoverable  by  the  prosecutor,  so  the 
Court  imposes  a  fine  {v)  upon  the  defendants,  if  unsuccessfuL 

(r)  See  ante^  p.  432.    R.  v.  Chapman,  and  see  I  Salk.  374.   Sttproy  n.  (n). 

6  Mod.  152.    S.  C.  Holt,  442,  443.   See  (v)  1  Salk.  374,  cited  in  5  Bac.  Abr. 

tiW  False  ReturrT  (Evidence).  286,  tit.  "Jfan."  (L.),  7th  edit.    Ca. 

(«)  R.  V.  Clarke,  2  East,  82.  Green  v.  '   temp.  Hard.  184.    Bull.  N.  P.  203;  1 

Pope,  Ld.  Ray.  126.  G.  &  D.  121,  123.    S.  0.  1  Q.  B.  644 ; 

(0  See  anfe,  p.  402,  n.(/).    Buckley  Burr.  2452;    1   D.  &  B.  4S5,  npra. 

o.  Palmer,  2  Salk.  430, 431.  Buckley  v.  Pahner,  2  Salk.  431.    R.  9. 

(«)  See  ante,  p.  406,  n.  (d).    Case  of  Abingdon  (Mayor),  2  Salk.  431,  432. 

the  City  of  Exeter,  P.  12,  Wm.  3,  B.R.,  S.  C.  Carth.  500.   S.  C.  Ld.  Raym.  559. 
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TO   TBB 


LAW  AND  PRACTICE 


t^tflfi  Sreroflattbe  Wixit  of  iMantramua. 


FORM  A. 

A  Letter  Jrom  King  Hen.  IV.  to  the  certain  Sheriffs  to  raise  men  Jar  the 
defence  of  the  kingdom  against  the  invasion  of  Oweyn  Gkndourdg. 
Dated  Thursday,  26th  May,  2  Hen.  IV.  1401. 

Treschier  1  foial  ^  Nous  vous  salvons  en  vous  signifiant  que  yce 
Jeudy  le  xxvj.  jour  de  May  a  nous  estoit  apportee  certeine  nouvelle 
a  nre  chastel  de  Walyngford  que  Oweyn  Glendourdy  1  autres  noz 
rebelx  de  nre  pays  de  Gales  se  sont  levez  1  de  nouvelle  assemblez 
en  les  marches  de  Kermerdyn  aiant  en  purpos  dentrer  en  nife  roiaume 
ove  fort  main  pouf  destruir  n?e  lange  Angloys  1  tous  noz  foialx  lieges 
%  soubgiez  qui  Dieux  defende  et  pour  resister  a  la  malice  de  noz 
ditz  rebelx  nous  suymes  ordennez  a  departir  demain  de  n?e  dit  chastel 
et  de  tener  nfe  chemyn  vers  les  parties  de  Wircestre.  Par  quo! 
nous  mandons  que  ovec  les  chivalers  escuiers  gentz  darmes  1  le  pluis 
suffisantz  arclirs  de  nfe  countee  dont  vous  estes  nfe  viscounte  vous 
soiez  devers  nous  [par  la  ou  nous  soions]  en  tout  hast  possible  sauns 
defaute  sur  la  foye  1  ligeance  que  vous  nous  devez  1  come  vous 
desirez  la  salvacioun  de  nous  1  de  nre  roialme.  Donne  soubz  nfe 
signet  a  lavandit  nfe  chastel  le  Jeudy  suisdit  (a). 

(d)  Bibl.  Cotton.  Cleopatra, f.  Ill,  f.  115;  2  Nicolas  Proc.  Priv.  Coun.  54. 

The  above  is  a  specimen  of  a  **  Letter  Missive^''  which  shews  the  condition  of  the 
writ  of  mandamus  some  centuries  before  it  became  a  judicial  writ.  See  aniej  p.  3, 
ii.(A). 
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FORM  B. 

Privy  Seal  commanding  the  Treasurer  and  Chamberlains  of  the  Exchequer 
to  deliver  to  the  Bishop  of  Lincoln  certain  artides  of  pUxtej  jfc 
{L:3;18,  1.  No. 2)  (a). 

Edward  p  la  g*ce  de  Dieu  Roi  d  Engl^re  Seign^  d/rfatcn&*l  Dues 
d  Aquitaine  as  Tresorier  1  Chambreleins  de  nre  Escheqier  saluz. 
Nous  vous  mandoms  q  la  vessele  d  argent  1  les  jueux  1  on^'able  Piere 
en  Dieu  lEvesq,  de  Nicole  q  feurent  p*8  de  luii  en  temps  nfe  &  <* 
Seign''  1  Piere  \  li9ez  a  nfe  ch  clerc  Thomas  de  UsfleU  p  les  meins 
Nichol  de  FaUe  T;  puis  sont  devenuz  en  vfe  garde  i  et  auxint  les  tentes 
*i  pavilions  le  dit  Evesq,  q  vo^  avez  en  garde  facez  li9er  a  mesme 
lEvesq,  ou  a  son  attournez  p  endenture.  Don  souz  nfe  p*ve  seal  a 
Estaunford  le  xxvi,  jour  dAveril  1  an  de  nfe  regne  p^mer. 


FORM  C. 

6  Hen.  VIIL — Privy  Seal  directing  the  delivery  to  the  Ambassadors  {abotii 
to  repair  to  France)  of  the  treaty  of  Amboise^  1492.  (Memoranda, 
p.  149)  (b). 

Henry  by  the  grace  of  God  King  of  England  and  of  Frounce  and 
Lorde  of  Ireland.  To  the  Tresourer  and  Chamberlains  of  our  EstAe- 
quier  greting  ^  Where  as  a  certain  bonde  and  writing  obligatory  here- 
tofore made  by  King  Charles  of  Frawnce  undre  his  grete  seal  and 
signe  manuell  unto  the  hU  King  our  Fader  whome  God  pdone  bering 
date  at  Ambasie  the  xiii^  day  of  Decembr  the  yere  of  our  Lorde  God 
M^ccccLXXXXii  reniaignetb  in  the  Tresourye  of  our  said  Eschequier. 
We  for  di9se  consideracons  us  and  o*^  Counsaitt  moeving  woll  and 
comaunde  you  to  deli9  the  said  bond  and  writing  unto  o^  ryght  trusty 
cousyn  th  Erie  of  Worcestre  o'  Chamblain  the  Prio''  of  Seint.  Joins 
Jertm  w*in  this  o'  reame  and  Docto'  West  o^  Counsaillo^'s  which  we 
nowe  sende  in  o^  arobassade  unto  o'  derest  brother  and  cousyn  Kjmg 
Lays  of  Fraunce  j  And  these  o^  If es  shal  be  yo'  sufficient  warrant 
and  discharge  in  that  behalf.  Yeven  undre  o'  prive  seale  at  o'  man' 
of  Gylfordi  the  xxix*  day  of  August  the  vi***  yere  of  our  reigne. 

PUROE. 


(a)  See  Palgrave'a  Anc.  Exr.,  Kal.  &  Inv.,  vol.  2,  p.  143.    The  above  "  iVtcy 
Seal^*  shews  an  ancient  condition  of  the  writ  of  mandamus. 

(b)  See  Pa1grave*s  Anc.  Exr.,  Kal.  &c.,  vol.  2,  p.  402.     See  preceding  form  of 
'' Privy  Seal;' n.  (a). 
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FORM  D. 


3  Ed.  IIL — A  writ  commanding  the  Treasurer  and  Chamberlains  of  the 
Exchequer  to  deliver  to  John  de  Stonare^  Chief  Justice  of  the  Bench, 
and  successor  of  fVillielmus  de  Herle,  late  Chief  Justice  thereof,  the 
Rolls  which  had  been  brought  in  by  the  latter.  (L:  3;  18,  2. 
No.l)(a). 

Edwardus  Dei  g?a  Rex  Angf  Dfis  HiiJn  %  Dux  AquiT  The§  1 
Ca&?  suis  t  satlm.  Cum  constitQim^  dilcm  1  fidelem  nrm  JoAem 
de  Stonore  Capitalem  Justic  nf  m  de  Banco  ad  ptita  in  eodem  Banco 
una  cum  aliis  fidelibj  nfis  scdm  legem  1  consuetudine  regni  nfi 
tenend  q'mdiu  noft  placQit  1  manda^im^  dilSo  1  fideli  nfo  Witto  de 
Herle  qS  rotulos  1  omia  alia  oflSciu  illud  tangencia  que  in  custodia 
sua  existunt  j  ad  Severn  nf  m  sine  dilone  venire  faS  vob  p  indenturam 
inde  conficiend  j  liband.  Fcib  mandanP  qd  rotulos  1  omia  alia  dcm 
ofiiciu  tangencia  que  pfatus  Witts  vob  ut  pmittit^  libabit  ^  pfato  Jobi 
p  indenturam  modo  debito  inde  conficiend  ^  libetis  ad  faciend  ea  que 
ad  officiu  suu  ptinet  in  hac  parte.  T.  me  ipo  apud  Glouc  fcio  die 
Septembf  anno  ?•  n.  fcio. 

p  ipm  Regem  ^  cons. 


A  precedent  of  a  writ  of  restitution  [ante,  p.  8.  «.(m)]  before  Fortescue, 
Chief  Justice  of  the  Queen's  Bench  in  the  time  of  Hen.  VI.,  cited  in 
Middktan's  Case,  E.T.,  16  Eliz.,  ^  Dyer,  382  A.  See  Qfficina 
Brevitan,  p.  189  (b). 

Rex  maiori  {b)  ciuitatis  London  salutem.  Cum  Richardus  Anable 
de  London  pewterer  juxta  legem  et  conS  regni  nostri  Anglise, 
temporibus  nostris  et  progenitorum  nostrorum  Regum  Angliae 
hactenus  pro  quibuscunque  ligeis  nostris  et  progenitorum  nostrorum 
prsedictorum  v^ital  et  approbal  in  curia  nostra  coram  nobis  per 
breue  implacitaverit  Thorn  Fawconer  de  London  mercer,  nuper 
Escbaetorem   ciuitatis   nostras  prsedictae,   de   quibusdam   transg   in 

(a)  See  Palgraves  Anc.  Exr.,  Kal.  &c.,  vol.  2,  p.  148.  This  Form  exhibits  the 
present  writ  of  mandamus  in  its  condition  of  "  Parliamentary  Writ,'*  See  ante, 
p.  3,  n.  (0,  251,  n.  (r),  269,  n.  (tp). 

(6)  In  the  report  of  Middleton's  case,  2  Dyer,  332  b,  it  is  stated  that  a  similar 
writ  to  the  one  in  Anablc*s  case  was  made  in  the  same  Term,  but  that  it  was  in  a 
better  form,  inasmuch  as  it  was  directed  to  the  mayor,  alderman,  and  sheriffs  of 
London,  with  words  to  restore  the  prosecutor  to  his  former  liberties,  &c. 
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breui  illo  specifical  eidem  Rich,  (vt  dicitur)  illatisy  tamen  ex  parte 
praedicti  Richardi  in  curia  nostra  praedicta  coram  nobis  grauem 
querelam  recepimus,  continent  quod  licet  idem  Richardus  a  diu 
in  libertatem  et  franches  infra  eandem  ciuitatem  habere  et  gaudere, 
sicut  caeteri  conciues,  status  et  codicionis  suae  eiusdem  ciuitatisy 
habere  et  gaudere  consueuerunt,  vt  unus  de  conciuibus  eiusdem 
ciuitatis,  a  tempore  quo  admissus  fuit  quousque  ipse  querelam  suam 
praedictam  de  transgres  praedicl  versus  prasf  Thomam  in  curia  nostra 
coram  nobis  mouisset,  et  prof  fuisset  pacifice  et  quiete  gaudebat  et 
habere  solebat.  Vos  occasion  motionis  querelas  prasdictae^  versus 
praedictum  Thomam,  et  prosecutionem  eiusdem  alibi  quam  coram 
vobis  infra  ciuitatem  nostram  prasdictam  ipsum  Richardum  libertates 
suas  infra  ciuitatem  nostram  pdictam  amittere  causare  intenditis,  et 
ostea  et  fenestras  ipsius  Richardi  mansionis  suae  infra  eandem  ciui- 
tatem claudi  et  serari  fecistis,  et  plura  alia  grauamina  sibi  intollerabilia, 
imposuistis  et  imponi  fecisl,  quo  minus  idem  Richardus  iusticiam  suam 
dictas  querelas  trasgressionis  prasdictas,  in  dicta  curia  nostra  coram 
nobis  libere,  sicut  ligeus  noster  consequi  possit,  in  nostri  contemptu 
et  ipsius  Richardi  dapnum  grauissimum,  et  in  hac  parte  pernitiosum 
exemplu  ac  regalias  coronas  nostras  et  dignitatis  maxiiham  deroga- 
tionem:  precipue  cum  prasrogatiua  regalias  nostras,  qua  nos  et 
progenitores  nostri  supradicti  de  iure  vsi  fuerimus  sicuti  dignitati 
nostras  regias  copetet  vt  ius  coronas  nostras  personas  nostras 
annexum,  quod  quilibet  ligeus  noster  qui  huiusmodi  ius  suum 
cora  nobis  prosequi  voluerit,  et  illud  ibid  liber  cosequi  possit, 
absque  aliqua  indignaS,  vexatione,  grauamine,  seu  impedimento  ea 
occasione  sibi  alibi  per  aliquem  imponend.  Vobis  igitur  mandamus 
firmiter  iniungen,  quod  si  ostia  aliqua,  aut  fenestras  mansionis 
ipsius  Richardi  ea  occasione  claudi  feceritis,  ea  sine  dilatione  aperiri 
faciatis,  ipsumque  Richardum  seu  conquerenl  prasdictos,  ac  eorum 
aliquem  occasionibus  prasdictis  non  molestantes  in  aliquo  seu  gra- 
uantes,  et  si  quid  in  contrarium  feceritis,  id  sine  dilatione  eidem 
Richardo  relaxetis  et  emendari  faciatis.     Teste  J.  Fortescue  (a). 

(a)  Many  Judges  have,  when  speaking  of  the  antiquity  of  the  writ  oimandamusj 
erroneously  referred  to  Bagg's  case,  II  Kep.  93  b,  temp,  13  Jac.  1,  as  being  the  first 
writ  that  was  granted  for  a  municipal  office.  The  above  case,  temp.  Hen.  6,  and 
jilso  Middleton's  case,  prove  the  falsity  of  the  assertion.    See  on/e,  p.  2,  n.  (/). 
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9  AinrB,  c.  20. 


An  Act  for  rendering  tke  Proceedxnge  vpon  Write  of  Mandamue^  and 
Morwaiume  in  &e  nature  of  a  Quo  Warraato,  more  epeedy  and 
enectual;  and  for  the  more  easy  trying  and  determining  the  Rights  of 
Offices  and  Franchises  in  Corporations  and  Boroughs  (a). 

Whbbbas  diyers  persons  have  of  late  illegallj  intruded  themselves 
into^  and  have  taken  upon  themselves  to  execute  the  offices  of  mayors, 
bailiffs,  portreeves  and  other  offices  within  cities,  towns  corporate, 
boroughs  and  places,  within  that  part  of  Great  Britain  called  England 
and  Wales ;  and  where  such  offices  were  annual  offices,  it  hath  oeen 
found  very  difficult,  if  not  impracticable,  by  the  laws  now  in  being,  to 
bring  to  atrial  and  determination  the  right  of  such  persons  to  the  said 
offices  within  the  compass  of  the  year ;  and  where  such  offices  were 
not  annual  offices,  it  hath  been  found  difficult  to  try  and  determine  the 
right  of  such  persons  to  such  offices,  before  they  have  done  divers  acts 
in  their  said  offices  prejudicial  to  the  peace,  order,  and  good  govern- 
ment within  such  cities,  towns  corporate,  boroughs  and  places,  wherein 
they  have  respectively  acted. 

And  whereas  divers  persons  who  had  a  right  to  such  offices,  or  to  be 
burgesses  or  freemen  of  such  cities,  towns  corporate,  boroughs  or 
places,  have  either  been  illegally  turned  out  of  the  same,  or  have  been 
refused  to  be  admitted  thereto,  having  in  many  of  the  said  cases  no 
other  remedy  to  procure  themselves  to  be  respectively  admitted  or 
restored  to  their  said  offices  or  franchises  of  being  burgesses  or 
freemen,  than  by  writs  of  mandamus^  the  procee^nge  on  which  are  very 
dilatory  and  expensive,  whereby  fpreat  mischiefs  have  already  ensued, 
and  more  are  likely  to  ensue,  if  not  timely  prevented :  for  remedy 
whereof, 

It  is  En  acted,  That  from  and  after  the  first  day  of  Trinity  Term,  in 
the  year  of  our  Lord  one  thousand  seven  hundred  and  eleven,  where 
any  writ  of  mandamus  shall  issue  out  of  the  Court  of  Queen's  Bench, 
the  Courts  of  Sessions  of  Counties  Palatine,  or  out  of  any  the  Courts 
of  Grand  Sessions  in  Wales,  in  any  of  the  cases  aforesaid,  such  person 
or  persons  who  by  the  laws  of  this  realm  are  reauired  to  make  a 
return  to  such  writ  of  mandamus^  shall  make  his  or  uieir  return  to  the 
first  writ  of  mandamus  (h). 

2.  That  from  and  after  the  said  first  day  of  Trinity  Term,  as  often 
as  in  any  of  the  cases  aforesaid  any  writ  of  mandamus  shall  issue  out 
of  any  of  the  said  Courts,  and  a  return  shall  be  made  thereunto, 
it  shall  and  may  be  lawful  to  and  for  the  person  or  persons  suing  or 
prosecuting  sucn  writ  of  mandamus,  to  plead  to,  or  traverse  all  or  any 
the  material  facts  contained  within  tne  said  return :  to  which  the 


Illegal  intnuion 
into  municipal 
offlcea  in  Eng- 
land and  Wales. 


tnenglits 
thereto. 


Illegal  amotiom 
from  municipal 


After  the  first 
day  of  TUnity 
Tcrm»  1711,  the 
return  shall  be 
made  tothe  first 
writ 


After  first  day 
ofT.T.  1711, 
the  prosecator 
may  plead  to  or 
traTerse  all  or 
any  of  the 
material  parts 
of  return. 


(a)  Only  80  much  of  this  statute  is  given  as  appertains  to  the  subject  '*  man- 
damuM.'*  This  sUtute  is  sUted  by  Foster,  J.,  in  R.  v.  'Williams,  Borr.  402,  408, 
to  have  been  drawn  by  Powell,  /.,  witb  mat  care  and  attention,  its  object  being 
to  provide  for  speedine  prosecutioiis,  and  to  qnicken  the  removal  of  the  usnrpers 
of  municipal  oflBces.  R.  v.  Heathcote,  10  Mod.  54,  per  Eyre,  J.  S.  C.  Fort. 
290. 

(6)  See  Stat.  11  Geo.  1,  c.  4,  s.  6,  post,  p.  444. 
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To  which  perann 
makiog  retam 
may  reply, 
take  issue,  or 
demur,  ftc,  as 
in  action  on 
caAc  for  false 
ret  am. 

Where  the  iasae 
to  be  tried. 

Damaceaand 
costs. 


To  be  levied  by 
ca.  sa.,  ft.  fa.,  or 
elefrit ;  and  also 
peremptory 
mandaimun,  as  if 
return  adjudged 
inaiifticient. 
If  judgement  for 
defendant  he  to 
have  costs. 
Proviso  that  if 
damages  re. 
covered  ag^ainst 
defendant  same 
to  be  a  bar  to 
further  pro- 
cecdinf. 
The  Courts  may 
allow  time 
to  make  a 
return,  plead, 
reply,  rc;}oin,  or 
demur. 


After  first  day 
ofT.T.  1711.  the 
4  Ann.  c.  10, 
and  all  the 
statutes  of 
Jeofails  ex- 
tended to  man- 
damus. 


person  or  persons  making  such  return  shall  replj,  take  issue,  or 
(lemur ;  and  such  further  proceedings,  and  in  such  manner  shaU  be 
had  therein,  for  the  determmation  thereof,  as  might  have  been  had  if 
the  person  or  persons  suing  such  writ  had  brought  his  or  their  ac^n 
on  the  case  for  a  false  return ;  and  if  any  issue  wall  be  joined  on  rach 
proceeding  the  person  or  persons  suing  such  writ  shall  and  may  trj 
the  same  m  such  place  as  an  issue  joined  in  such  action  on  the  case 
should  or  might  have  been  tried ;  and  in  case  aTerdict  shall  be  found 
for  the  person  or  persons  suing  such  writ,  or  judgment  eiyen  for  him 
or  them  upon  a  demurrer,  or  by  nil  dicU^  or  for  want  of  a  replication 
or  other  pleading,  he  or  they  shall  recover  his  and  their  damages  and 
costs  in  such  manner  as  he  or  they  might  have  done  in  such  action  on 
the  case  as  aforesaid ;  such  costs  and  damages  to  be  levied  by  capiat  ad 
mtisfaciendum^  fieri  facias^  or  elegit;  and  a  feremptobt  writ  of  imdi- 
damw  shall  be  granted  without  delay,  for  him  or  them  for  whom 
judgment  shall  be  given,  as  might  have  been,  if  such  retnm  had  been 
adjudged  insufficient ;  and  in  case  judgment  shall  be  given  for  the 
person  or  persons  making  such  return  to  such  writ,  he  or  they  shall 
recover  his  or  their  costs  of  suit,  to  be  levied  in  manner  aforesaid. 

3.  Provided  ahcays.  That  if  any  damages  shall  be  recovered  by 
virtue  of  this  act  against  an^r  such  person  or  persons  making  such 
return  to  such  writ  as  aforesaid,  he  or  they  shall  not  be  liable  to  be 
sued  in  any  other  action  or  suit,  for  the  mating  such  retnm ;  any  law, 
usage,  or  custom  to  the  contrary  thereof  in  anywise  notwithstanding. 

6.  That  it  shall  and  mav  be  lawful  to  and  for  the  said  Courts 
respectively,  to  allow  to  such  person  or  persons  respectively,  to  whom 
any  writ  of  mandamus  shall  be  directed,  in  any  of  the  cases  aforesaid, 
or  to  the  person  or  persons  who  shall  sue  or  prosecute  the  same,  such 
convenient  time  respectively,  to  make  a  return,  plead,  reply,  rejoin  or 
demur,  as  to  the  said  Courts  respectively  shall  seem  just  and  reasontdde; 
anything  herein  contained  to  the  contrary  thereof  in  anywise  notwith- 
standing. 

7.  That  after  the  said  first  day  of  Trinity  Term,  an  act  made  in  the 
fourth  year  of  her  Majesty's  reign,  intituled,  **  An  Act  for  the  Amend- 
ment of  the  Law,  and  the  better  Advancement  of  Justice,**  and  all  the 
statutes  of  jeofayles,  shall  be  extended  to  all  writs  of  mandamiu  and 
proceedings  thereon,  for  any  the  matters  in  this  act  mentioned. 
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The  collcgrcs 
within  the 
Universities  of 
Oxford  and 
Cambride:e,  and 
their  members 
to  talce  the 
oaths. 


On  refusal 


An  Act  for  the  further  Security  of  His  Mcgehties  Person  and  Govern" 
ment,  asid  the  Succession  of  the  Crown  in  the  Heirs  of  the  late  /Vmcec* 
Sophia^  being  Protestants;  and  f<nr  Extinguishing  the  Hopes  of  Ae 
Pretended  Prince  of  Wales,  and  his  Open  and  Secret  Abetters  («). 

By  sect.  11,  it  is  enacted.  That  if  any  head  or  member  of  any 
college  or  hall  within  cither  of  the  Universities  of  Oxford  or  Cam- 
bridge,  that  are  or  shall  be  of  the  foundation,  or  that  do  or  shall  enjoy 
any  exhibition,  being  of  (or  as  soon  as  he  shall  attain)  the  age  of 
eighteen  years,  shall  neglect  or  refuse  to  take  and  subscribe  the 
several  oaths  in  this  act  mentioned,  aQcording  to  the  true  intent  and 
meaning  of  this  act,  or  to  produce  a  certificate  thereof^  under  the 
hand  of  some  proper  officer  of  the  respective  Court,  and  cause  the 
same  to  be  entered  in  the  register  of  such  college  or  hall  within  one 
month  after  his  having  taken  and  subscribed  the  said  oaths ;  and  if  the 


(a)  Only  so  mueli  of  this  statute  is  given  as  has  relation  to  the  sal^ject ' 
damuM,*'     Sec  ante,  tits.  "  College,*  p.  76,  and  "  Univertity,"  p.  267, 
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persons  in  whom  the  right  of  election  of  such  head  or  member  shall  be, 
do  neglect  or  refuse  to  elect  some  other  fitting  or  proper  person,  in 
the  place  or  stead  of  such  head  or  member  so  neglecting  and  refusing 
to  take  and  subscribe  the  said  oaths  as  aforesaid,  by  the  space  of 
twelve  months  after  such  neglect  or  refusal,  that  tnen,  and  from 
thenceforth,  it  shall  and  may  be  lawful  tmto  and  for  the  king*8  most 
excellent  majesty,  his  heirs  and  successors,  under  the  great  seal  or 
sign  manual,  to  nominate  and  appoint  some  fitting  person,  qualified 
according  to  the  local  statutes  of  such  college  or  nail,  to  succeed 
to  the  pmce  of  such  person  who  shall  neglect  or  refuse  to  take  and 
subscribe  the  said  oaths ;  and  that  eyery  person  so  to  be  nominated 
and  appointed,  shall  have  and  enjoy  such  place  to  which  he  shall  be 
nominated  and  appointed  as  aforesaid,  to  all  intents  and  purposes 
whatsoever,  and  all  benefits,  privileges,  and  advantages  to  tne  same 
belonging  and  appertaining,  as  if  such  person  had  been  elected  and 
chosen  by  the  proper  electors  of  such  college  or  hall. 

12.  That  it  the  head  of  any  college  or  hall  in  either  of  the 
universities,  or  other  person  or  persons  lawfully  authorized  to  admit, 
shall  refuse  or  neglect  to  admit  such  persons  so  nominated  and 
appointed  under  the  great  seal  or  sign  manual  as  aforesaid,  by  the 
space  of  ten  days  after  such  admission  shall  be  demanded  of  him  or 
tnem,  who  ought  to  make  such  admission  to  such  place  as  he  shall  be 
nominated  to  as  aforesaid,  that  then  and  in  such  case  the  local  visitor 
or  visitors  of  such  college  or  hall  is  hereby  authorized  and  required  to 
admit  and  place  such  person  so  nominated  and  appointed  to  such 
place  as  he  shall  be  nommated  to  as  aforesaid,  within  the  space  of  one 
month  after  the  same  shall  be  demanded  of  such  visitor ;  and  in  case 
such  visitor  shall  neglect  or  refuse  to  admit  as  aforesaid,  during  the 
space  of  one  month  after  the  same  is  lawfully  demanded  of  such 
visitor,  that  then  it  shall  and  may  be  lawful  to  and  for  the  Court  of 
King*s  Bench  at  Westminster,  to  issue  out  a  writ  of  mandamus  to  be 
directed  to  such  visitor  or  visitors,  to  admit  such  person  to  such  place, 
and  to  proceed  upon  the  said  writ,  according  to  tne  course  of  the  said 
Court  in  such  cases. 

13.  Provided  always,  That  any  person  who  by  any  neglect  or  refusal 
according  to  this  act,  shall  lose  or  forfeit  any  ofiice,  may  be  capable  of 
a  new  grant  of  the  said  ofiice,  or  of  anv  other,  and  have  and  hold  the 
same  again,  such  person  taking  the  saia  oaths  in  such  manner  as  afore- 
said, so  as  such  office  be  not  granted  to,  or  actually  enjoyed  by  some 
person  at  the  time  of  regranting  thereof. 

14.  Provided  also.  That  nothing  herein  contiuned  shall  be  con- 
strued to  extend  to  any  person  in  nis  maiesties  service  on  board  the 
fleet,  or  to  any  person  whatsoever  who  shall  go  beyond  the  seas  before 
the  first  day  of  I^ovember  next,  so  as  such  person  take  the  said  oaths, 
and  subscribe  thereunto  as  aforesaid,  according  to  the  appointment  of 
this  act,  within  three  months  after  his  return. 


the  electors 
to  elect  others 
in  the  place  of 
those  refosliiff. 


And  on  negrlect 
tbeUnffto 
appoint  Uie 


If  the  heads  of 
the  colleges,  &c. 
refuse  to  admit, 
&c.,  theklng-*s 
nominee, 

within  ten  days 
after  demand. 

Tlien  the  visitors 
of  snch  college 
to  admit  within 
one  month  after 
demand. 

And  on  refusal, 
the  Court  of 
Q.  B.  at  West, 
minster  to  issue 
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Persons  for. 
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11  Geo.  1,c.  4(a). 

An  Act  far  Preventing  the  Inconveniences  arising  for  want  of  Ehetums 
of  Mayors^  or  other  Chief  Magistrates  of  Boroughs  or  Corporatians 
being  made  upon  the  Days  appointed  by  Charter  or  Usage  for  Uuxt 
Purpose^  and  directing  in  what  Marnier  such  Elections  shaU  be  afUr- 
wards  made  (6). 

Preamble.  Whbbeas  in  many  cities,  boroughs,  and  towns  corporate  within  thai 

part  of  Great  Britain  caUed  England,  Wales,  and  Berwidc-apoo- 
Tweed,  the  election  of  the  mayor,  bailifi^  or  bailiffs,  or  other  chief 
officer  or  officers  is  by  charter  or  ancient  usage  confined  to  a  particular 
day  or  time,  without  any  provision  how  to  act  or  proceed,  in  case  no 
election  be  then  made;  and  it  frequently  happens  that  by  such 
charter  or  usage  particular  acts  are  required  to  be  done  at  certain 
times,  in  order  to  and  for  the  completing  of  such  elections,  and  by  the 
contrivance  or  default  of  the  person  or  persons  who  ought  to  hold  the 
Court,  or  preside  in  the  assemoly  where  such  elections  are  to  be  made, 
or  such  acts  to  be  done,  or  by  accident  it  hath  sometimes  happened, 
and  ma^  frequently  do  so,  if  not  timely  prevented,  that  no  Courts  or 
assemblies  have  been  held,  or  elections  made,  or  such  acts  done  within 
the  time  fixed  for  that  purpose ;  in  which  cases,  if  elections  of  such 
officers  could  not  afterwards  be  made  or  completed,  or,  in  consequence 
of  such  omission,  the  corporation  should  be  dissolved,  great  mischiefs 
mi^ht  ensue  :  for  remedy  and  prevention  whereof  it  is  enacted.  That 
if  m  any  city,  borough,  or  town  corporate,  within  that  part  of  Great 
Britain  called  England,  Wales,  and  Berwick-upon-Tweed,  no  elec- 
tion (c)  shall  be  made  of  the  mayor,  bailiff  or  bailiffs,  or  other  chief 
officer  or  officers  of  such  city,  borough,  or  town  corporate,  upon  the 
day,  or  within  the  time  appointed  by  charter  or  usage  for  such 
election,  or  such  election  bemg  made,  shall  afterwards  ^come  void, 
whether  such  omission  or  avoidance  shall  happen  through  Uie  default 
of  the  officer  or  officers  who  ought  to  hold  the  Court,  or  preside  where 
such  election  is  to  be  made,  or  by  any  accident  or  other  means 
whatsoever,  the  corporation  shall  not  thereby  be  deemed  or  taken  to 
be  dissolved  or  disabled  from  electing  such  officer  or  officers  for  the 
future :  but  in  anv  case  where  no  election  shall  be  made,  as  aforesaid, 
it  shall  and  may  be  lawful  for  the  members  or  persons  of  such  city, 
borough,  or  corporation,  who  have  right  to  vote,  or  be  present  at,  or 
to  do  any  other  act  necessary  to  be  done,  in  order  to  or  for  the  com- 
pleting of  such  election ;  and  thej,  or  such  of  them  as  shall  not  be 
nindered  by  any  reasonable  impediment  or  excuse,  are  hereby  required 
respectively  to  meet  or  assemble  together  in  the  town-hail,  or  other 
usual  place  of  meeting  for  making  such  election,  within  such  city, 
borough,  or  town  corporate,  upon  the  day  next  after  the  expiration  of 
the  time  within  which  such  election  ought  to  have  been  made,  unless 
such  day  shall  happen  to  be  Sunday,  and  then  upon  the  Monday 
following,  between  the  hours  of  ten  in  the  morning  and  two  in  the 
afternoon  of  the  same  day ;  and  that  the  members  or  persons  having 
right  to  vote  at,  or  to  do  any  other  act  necessary  to  be  done  in  order 
and  proceed  to  to  such  election,  or  such  of  them  as  shall  be  so  assembled  or  met 
eicctfoa.  together,  shall  forthwith  proceed  to  the  election  of  a  mayor,  bailiff  or 

(a)  Only  so  much  of  this  act  is  given  as  appertains  to  the  sabject  ** aai»- 
damui  **  I'his  act  is  continued  by  the  7  Wm.  4,  and  1  Vict  c.  78,  s.  26,  wfaidi 
see  poMt^  AhO,  and  being  a  remedial  one,  receives  a  liberal  oonstmctioa.  R.  ». 
Pole.  B.  R.  T.  7  &  8  Geo.  2. 

(b)  The  contests  in  the  City  of  liOndon,  as  to  the  election  of  mnnicipsl 
officers,  induced  the  passing  of  this  act.     R.  o.  Heathoote.  10  Mod.  6S. 

(c)  The  words  **  no  election,**  mean  no  legtl  election ;  therefore,  altfaoogh 
there  may  have  been  an  election  defaeto^  the  Court  will,  in  some  cases,  award  a 
mandamus  according  to  the  provisions  of  the  act.  R.  r.  Newsham,  Sajcr,  21 1. 
R.  v.Bankcs,  Burr.  1454.   U.  v.  Colchester  (Mayor;,  2  T.  B.  259. 


Where  election 
for  mayors  or 
either  chief 
officers  shail  not 
he  made  on  the 
days  appointed 
hy  charter  or 
usage, 


corporation  not 
dissolved  nor 
disabled  from 
electing : 


but  may  meet 
tof^ther  at  the 
town-hail,  &c. 
on  the  day  after, 
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bailifis,  or  other  chief  officer  or  officers  for  such  city,  borough,  or 

corporation,  and  to  do  ever/  act  necessary  to  be  done  in  order  to  or 

for  the  completing  of  such  election,  in  such  manner  as  was  usual  in, 

or  in  order  to  the  election  of  such  officer  or  officers,  upon  the  day,  or    • 

within  the  time  appointed  by  charter  or  usage  for  sucn  election ;  and 

in  case,  upon  such  day  of  meeting  hereby  appointed  for  such  election, 

the  mayor,  bailiff  or  bailiffs,  or  other  proper  officer  or  officers,  who 

oaght  to  have  held  the  Court,  or  presided  at  the  assembly  for  such 

election,  or  doing  any  other  act  necessary  to  be  done  in  order  to  such 

election,  if  the  same  had  been  made  or  done  on  the  day  fixed,  or  within  Mayor,  &c. 

the  time  limited  by  charter  or  usa^e  for  that  purjwse,  shall  be  absent,  absenting:,  th#» 

then  such  other  person,  having  a  right  to  vote,  being  the  nearest  then  JSSemay  hold 

present  in  place  or  office  to  the  person  or  persons  so  absenting  himself  the  Court. 

or  themselves,  shall  hold  thcCk)urt,  or  preside  in  the  meeting  or  assembly 

hereby  appointed,  and  shall  have  the  same  power  and  authority  in 

all  respects  therein,  as  belongs  to  the  mayor,  bailiff,  or  bailiffs,  or  other 

chief  officer  or  officers  of  the  same  city,  borough,  or  town  corporate, 

at  any  Court  or  assembly  for  the  election  of  officers  for  such  place,  or 

for  doing  any  other  act  necessary  to  be  done  in  order  to  such 

election. 

2.  That  if  it  shall  happen   that  in  jiny  citv,  borough,  or  town  if  no  election  be 
corporate  within  that  part  of  Great  Britain  called  England,  Wales,  ™«^  °^£L 
and  Berwick-upon-Tweed,  no  election  shall  be  made  of  the  mayor,  void,Sn^°** 
bailiff  or  bailiffs,  or  other  chief  officer  or  officers  of  such  city,  borough,  Bench  mar 

or  town  corporate  upon  the  day,  or  within  the  time  appointed  by  JSiMfo"*" 

charter  or  usage  for  that  purpose,  and  that  no  election  of  such  officer  eiectinf . 

or  officers  shall  be  made,  pursuant  to  the  directions  hereinbefore 

prescribed,  or  such  election  being  made,  shall  aflerwards  become  void, 

&<  aforesaid,  in  every  such  case  it  shall  and  may  be  lawiiil  for  his 

Majesty's  Court  of  King's  Bench,  upon  motion  to  be  made  in  the  said 

Court,  to  award  a  writ  or  writs  of  mandamus,  requiring  the  members 

or  persons  of  such  city,  borough,  or  town  corporate,  having  a  right  to 

vote  at,  or  to  do  any  other  act  necessary  to  be  done  in  order  to  such 

election  respectively,  to  assemble  themselves  upon  a  day  and  at  a  time 

to  be  prefixed  in  such  writ  or  writs,  and  to  proceed  to  the  election  of 

a  mayor,  bailiff  or  bailiffs,  or  other  chief  officer  or  officers,  as  the  case 

shall  require,  and  to  do  every  act  necessary  to  be  done  in  order  to  such 

election,  or  to  signifie  to  the  said  Court  good  cause  to  the  contrary, 

and  thereupon  to  cause  such  proceedings  to  be  had  and  made  as  m 

other  cases  of  writs  of  mandamus,  granted  by  the  said  Court  for  six  days' pabiick 

election  of  officers  of  corporations,  and  of  the  day  and  time  appointed  notice  to  be 

in  and  by  any  such  writ  or  writs  of  mandamus  for  holding  such  SeoSon. 

assembly,  public  notice  in  writing  shall,  by  such  person  as  the  said 

Court  shall  appoint,  be  afiixed  in  the  market-place,  or  some  other 

public  place  within  such  city,  borough,  or  town  corporate,  by  the 

space  of  six  days  before  the  day  so  appointed,  and  such  officer  or  other 

person  respectively  shall  preside  in  such  assembly  as  ou^ht  to  have 

presided  at  the  election  of  such  mayor,  bailiff  or  bailiffs,  or  other 

chief  officer  or  officers,  or  at  the  doing  any  other  act  necessary  to  be 

done  in  order  to  such  election,  in  case  the  same  had  been  made  or 

done  upon  the  day  hereinbefore  prescribed  for  that  purpose. 

3.  Ann  whereas  in  certain  boroughs  and  towns  corporate  within  wheve  mayors, 
that  part  of  Great  Britain  called  England,  Wales,  and  Berwick-upon-  ^^-  are  to  be  * 
Tweed,  the  mayor,  bailiff  or  bailiffs,  or  other  chief  officer  or  officers,  SJ"m  afa  °' 

is  or  are  to  be  nominated,  elected,  or  sworn  at  a  Court  Leet,  or  view  Conrt  Leet,  Ac, 

of  frankpledge,  or  some  other  Court,  and  by  reason  of  the  contrivance  ^Jh" lo^?* 

or  default  of  the  lord,  or  his  steward,  or  such  other  officer,  by  or  steward,  no 

before  whom  such  Court  ought  to  be  held,  in  not  holding  the  same,  or  Court  be  held, 
by  some  accident  it  hath  happened,  and  may  hereafter  happen,  that  no 
due  nomination,  election,  or  swearing  of  such  mavor,  bailiff  or  bailiffs, 
or  other  chief  officer  or  officers,  hath  been  or  shall  be  had  or  made,  be 

it  further  enacted,  That  in  every  such  case  it  shall  and  may  be  lawful  Kind's  Bench 

to  and  for  his  Majesty's  Court  of  King's  Bench,  upon  motion  to  be  "**5^  award  a 
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mandamus  for 
holding  the 
CooftLeet. 


fna<le  in  the  said  Court,  to  awanl  a  writ  of  mamdamutj  reqiiiiim|  the 
lord,  or  his  steward,  or  other  otficcr,  bj  or  before  iHiom  such  Court 
ought  to  be  held,  to  hold,  or  cause  to  be  holden,  sach  Court  Leet, 
or  other  Court,  and  to  do  everj  other  act  necessar j  to  be  done  by  him 
in  order  to  such  nomination,  election,  or  swearing,  at  such  daj  and 
time  as  shall  be  for  that  purpose  judged  proper  bj  the  said  Coort  of 
King*s  Bench,  and  shall  be  appointed  in  such  writ,  or  to  signifie  to  the 
said  Court  good  cause  to  the  contrary,  and  thereupon  to  caiue  such 
proceedings  to  be  had  and  made  as  in  other  cases  of  writa  ofwmadamMt 
granted  bj  the  said  Court  for  holding  of  any  Court,  and  of  the  day 
and  time  appointed  in  and  by  any  such  writ  of  tmuuiamiu  for  holding 
such  Court,  publick  notice  in  writing  shaU  by  such  person  as  the  said 
Court  of  King*8  Bench  shall  appoint,  be  affixed  in  the  market  place,  or 
some  other  publick  place  within  such  borough  or  town  corporate,  by 
the  space  of  six  days  before  the  day  so  appointed ;  and  where  a 
nomination  of  persons  in  order  to  the  election  of  any  such  naayor, 
bailiff  or  bailifis,  or  other  chief  officer  or  officers,  is  to  be  made  at  suck 
Court  Leet,  or  other  Court,  in  every  such  case,  afler  such  nominatioo 
made,  all  and  every  other  act  and  acts  necessary  to  be  done  in  order 
to  such  election,  shall  be  had,  made,  and  done  at  such  assembly,  and 
in  such  manner  and  form  as  the  same  ought  to  have  been  had,  made, 
and  done,  in  case  such  election  had  been  made  upon  the  day  next  after 
the  expiration  of  the  time  prescribed  for  such  election,  by  the  charter 
or  usage  of  such  borough  or  corporation,  according  to  the  directions 
hereinbefore  mentioned. 
6.  That  where  any  writ  of  numdaima  shall  issue  out  of  the  Court  of 
wStofnum-*"*  King's  Bench,  in  any  of  the  cases  aforesaid,  the  person  or  persons  to 
whom  such  writ  shall  be  directed  shall  make  his  or  their  retom  to  the 
first  writ  of  mandanuu  (a). 


Retarn  to  be 


After  Aa^nst  1, 
1773*  anyperaon 
entitled  to  be 
admitted  a 
citizen,  9tc.  of 
any  city,  and 
applying  to  tiie 
mayor,  9cc.  for 
that  purpose, 
Kivin;  him 
notice,  specify- 


12  6bo.  3,  c.  21. 

An  Act  for  giving  Relief  in  Proceedings  upon  Writs  of  Mandammsfor 
the  Admission  of  Freemen  into  Corporations ;  and  for  other  Purposes 
therein  mentioned  (6). 

Whskeas  divers  persons,  who  have  a  right  to  be  admitted  citizens, 
burgesses,  or  freemen,  of  divers  cities,  towns  corporate,  boronshs, 
cinque  ports,  and  places,  within  that  part  of  Great  Britiun  cuAed 
England  and  Wales,  bein^  refused  to  be  admitted  thereto,  have,  in 
many  cases,  no  other  ordmary  remedy  to  procure  themselves  to  be 
admitted  to  the  franchises  of  being  citizens,  burgesses,  or  freemen, 
than  by  writs  of  mandamus^  the  proceedings  on  which  are  very  dilatoiy 
and  expensive ;  and,  although  any  such  writ  of  mandamus  is  obeyed, 
the  person  applying  is  nevertheless  put  to  great  and  unnecessary 
trouble,  delay,  and  expense  :  And  whereas  by  the  laws  now  in  being, 
in  many  cases,  no  provision  is  made  for  giving  costs  to  the  party  suing 
out  any  such  writ  where  the  same  is  obeyed ;  for  remedy  whereof,  it 
was  enacted,  that  from  and  after  the  first  day  of  August,  one  thousand 
seven  hundiied  and  seventy-two,  where  any  person  shall  be  entitled  to 
be  admitted  a  citizen,  bui^ss,  or  freeman,  of  any  such  city,  town 
corporate,  borough,  cinque  port,  or  place,  and  shall  apply  to  the  mayor, 
or  other  person,  officer  or  officers,  in  such  city,  town  corporate,  borough, 
cinque  port,  or  place,  who  hath  or  have  authority  to  admit  citizens, 
burgesses,  and  freemen  therein,  to  be  admitted  a  citizen,  burgess,  or 

(a,  Sec  Stat.  9  Ann.  c.  20,  s.  1. 

(6)  Only  so  much  of  this  statute  is  given  as  appertains  to  the  subject  *'  mam 
damms.'* 
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freeman  thereof ;  and  shall  give  notice,  specifying  the  nature  of  his 
claim,  to  such  major,  or  other  officer  or  officers,  that  if  he  or  they  shall 
not  so  admit  such  person  a  citizen,  burgess,  or  freeman,  withm  one 
month  from  the  time  of  such  notice,  the  Court  of  King's  Bench  will  be 
applied  to  for  a  writ  of  mandamwi^  to  compel  such  admission ;  and  if 
such  mayor,  or  other  officer  or  officers,  shall,  after  such  notice,  refuse 
or  neglect  to  admit  such  person,  and  a  writ  of  mandamus  shall  after- 
wards issue  to  compel  such  mayor,  or  other  officer  or  officers,  to  make 
such  admission,  and,  in  obedience  to  such  writ,  such  persons  shall  be 
admitted  by  the  said  mayor,  or  other  officer  or  officers,  a  citizen, 
burgess,  or  freeman  of  such  city,  town  corporate,  borough,  cinque  port, 
or  place,  then  such  person  shall  (unless  the  Court  shall  see  just  cause 
to  the  contrary)  obtain  and  receive  from  the  said  mayor,  or  other 
officer  or  officers  so  neglecting  or  refusing  as  aforesaid,  all  the  costs  to 
which  he  shall  have  been  put  in  applying  for  obtaining  and  serving 
such  writ  of  memdamus,  and  enforcmg  the  same,  by  a  riue  to  be  made 
by  the  Court  out  of  which  such  writ  shall  issue,  for  the  payment 
thereof,  toother  with  the  costs  of  applying  for,  obtaining,  serving, 
and  enforcing  the  said  rule  ;  and  if  the  rule  so  to  be  made  shall  not 
be  obeyed,  then  the  same  shall  be  enforced  in  such  manner  as  other 
rules  made  by  the  said  Court  are  or  may  be  enforced  by  law. 


ing  the  nature 
of  his  claim,  ftC] 


if  Buch  mayor, 
&c.  shall  refuse 
to  admit  such 
person,  and  a 
mandamus  shall 
issue  for  com- 
pelling; his 
admission. 


the  mayor  to 
pay  all  costs. 


38  Geo.  3,  c.  52. 

An  Act  to  regulate  the  Trial  of  Causes,  Indictments,  and  other  Proceed' 
ingSj  which  arise  within  the  Counties  of  certain  Cities  and  Towns 
Corporate  unthin  this  Kingdom  (a).  [1st  June,  1798. 

Whereas  there  at  present  exists,  in  the  counties  of  cities  and  of 
towns  corporate  within  this  kingdom,  an  exclusive  ri^ht,  that  all  causes 
and  offences  which  arise  within  their  particular  limits  should  be  tried 
by  a  jury  of  persons  residing  within  the  limits  of  the  county  of  such 
city  or  town  corporate  ;  which  ancient  privilege,  intended  for  other 
and  good  purposes,  has  in  manj  instances  been  found,  by  experience, 
not  to  conduce  to  the  ends  of  justice  :  And  whereas  it  will  tend  to 
the  more  effectual  administration  of  justice,  in  certain  cases,  if  actions, 
indictments,  and  other  proceedings,  the  causes  of  which  arbe  within 
the  counties  of  cities  and  towns  corporate,  were  tried  in  the  next 
adjoining  counties  :  In  order  therefore  to  remedy  this  mischief  for  the 
future,  it  is  enacted,  that,  from  and  after  the  passing  of  this  act,  in 
every  action,  whether  the  same  be  transitory  or  local,  which  shall  be 
prosecuted  or  depending  in  any  of  his  Majesty's  Courts  of  Record  at 
Westminster,  ana  in  every  indictment  removed  into  hi^  Majesty's 
Court  of  King's  Bench  by  writ  of  certiorari,  and  in  every  information 
filed  by  his  ALftjcsty's  attorney  or  solicitor  general,  or  by  the  leave  of 
the  Court  of  Kind's  Bench,  and  in  all  cases  where  any  person  or 
persons  shall  plead  to  or  traverse  any  of  the  facts  contained  in  the 
return  to  any  writ  of  mandamus,  if  the  venue  in  such  action,  indict- 
ment, or  inrormation,  be  laid  in  the  county  of  any  city  or  town 
corporate  within  that  part  of  Great  Britain  called  England,  or  if  such 
writ  of  mandamus  be  directed  to  any  person  or  persons,  body  politick 
and  corporate,  that  it  shall  and  may  be  lawful  for  the  Court  in  which 
such  action,  indictment,  information,  or  other  proceeding  shall  be 
depending,  at  the  prayer  and  instance  of  any  prosecutor  or  plaintiflT,  or 
of  any  defendant,  to  direct  the  issue  or  issues  joined  in  such  action, 
indictment,  information,  or  proceeding,  to  be  tried  by  a  jury  of  the 

(a)  Only  so  much  of  this  act  is  here  given  as  relates  to  the  sulifect  ''ahiii- 
damut.** 


Preamble. 


In  actions  in 
any  Court  of 
Record  at  West- 
minster,  &c., 
if  the  venue  be 
laid  in  the 
county  of  any 
city  or  town 
corporate  in 
England,  &c., 
the  Court  may 
direct  the  issue 
to  be  tried  by 
a  jury  of  the 
county  next 
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York  to  be  con* 
sidered  as  next 
coaDty  to  King:- 
8tOD.upon-Hull, 
and  Noithum 
berlandas  next 
to  Newcaatle- 
upon-Tyne. 
Act  not  to 
extend  to  certain 
places: 


nor  to  take 
away  any  other 
ancient  privi- 
legen  of  corpo- 
rations, who 
shali  not  be 
liable  to  attend 
asjaxymenupon 
the  trial  of 
any  cause  in  the 
county  at 
large. 


county  next  adjoining  to  the  county  of  such  city  or  town  corporate, 
and  to  award  proper  writs  of  venire  and  distringas  accordingly,  if  the 
said  Court  shall  think  it  fit  and  proper  so  to  do. 

IX.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  for 
the  purposes  of  this  act,  the  county  of  York  shall  be  considered  as  the 
next  adjoining  county  to  the  county  of  the  town  of  Kingston-upon- 
HuU ;  the  county  of  Northumberland  as  the  next  adjoining  county  to 
the  county  of  the  town  of  Newcastle-upon-Tyne. 

X.  Provided  always ,  that  nothing  in  this  act  shall  extend,  or  be 
construed  to  extend,  to  the  cities  of  London  and  Westminster,  or  the 
borough  of  Southwark,  or  the  city  or  county  of  the  city  of  Bristol,  or 
the  city  or  county  of  the  city  of  Chester,  or  to  the  criminal  jurisdiction 
of  the  city  of  Exeter  and  county  of  the  same  city,  unless  in  cases  of 
indictment  removed  into  his  Majesty's  Court  of  King's  Bench  by  writ 
of  certiorari,  from  any  court  of  criminal  jurisdiction,  within  the  said 
city  or  county  of  the  said  city  of  Exeter. 

Al.  Provided  also,  that  nothing  in  this  act  shall  extend,  or  be  con- 
strued to.  extend,  to  take  away  any  other  rights  or  privileges  which 
have  been  anciently  granted  to  such  corporations,  by  royal  charters 
or  srants,  and  whicn  nave  been  immemorially  held  and  enjoyed  by 
such  corporations ;  but  that  they  shall  continue  in  the  full  possession 
of  all  tlieir  other  exclusive  rights  and  privileges  as  much  as  if  this  act 
of  Parliament  had  never  passed,  and  tnat  they  shall  not  be  obliged  to 
attend  as  jurymen  upon  the  trial  of  any  cause  or  any  indictment  which 
may  be  removed  from  the  limited  jurisdiction  to  the  county  at  large, 
nor  upon  the  trial  of  any  other  cause,  or  any  other  indictment,  whidi 
may  be  tried  before  his  Majesty's  justices  of  assize,  oyer  and  terminer, 
and  general  gaol  delivery,  in  toe  next  adjoining  county. 


The  enactments 
of  9  Ann.  c.  so, 
relating  to 
returns  to  writs 
of  mandamus 
therein  men* 
tioned,  and  the 
proceedings 
thereon,  and  to 
the  recovery  of 
damages  and 
costs,  extended 
to  all  other 
writs  of  man- 
damus, except, 
Htc. 


For  protection  of 
certain  officers 
to  whom  writs 
of  mandamus 
are  directed 
against  the 
damages  or  costs 
thereof^ 


1  Wm.  4,  C.  21. 

An  Act  to  improve  the  Proceediiigi  in  Prohibition  and  on  Wriis  of 
Mandamus  (a).  [30th  March,  1831. 

Sect.  3.  And  whereas  the  provisions  contained  in  a  certain  act  of 
Parliament  passed  in  the  ninth  year  of  the  reign  of  queen  Anne, 
intituled  "  An  Act  for  rendering  the  Proceedings  upon  writs  of  Man- 
damus and  Informations  in  the  Nature  of  a  Quo  warranto  more 
speed]^  and  effectual,  and  for  the  more  easy  trying  and  determining 
tne  Rights  of  Offices  and  Franchises  in  Corporations  and  Boroughs, 
relating  to  the  writs  of  mandamus  therein  mentioned,  have  been  found 
useful  and  convenient^  and  the  same  ought  to  be  extended  to  the  proceeding 
on  other  such  writs;  it  is  enacted,  that  the  several  enactments 
contained  in  the  said  statute  relating  to  the  return  to  writs  of  nuada" 
mt»,  and  the  proceedings  on  such  returns,  and  to  the  recovery  of 
damages  and  costs,  shaU  be  and  the  same  are  hereby  extended  and  made 
appUaable  to  aU  other  writs  of  mandamus^  and  the  proceedings  hereon, 
except  so  far  only  as  the  same  may  be  varied  or  altered  by  this  Act. 

Sect.  4.  And  whereas  writs  of  mandamus,  (other  than  such  as  reiate  to 
the  offices  and  franchises  mentioned  in  or  provided  for  by  the  said  act  made 
in  the  ninth  year  of  the  reign  of  Queen  Anne),  are  sometimes  issued  to 
officers  and  other  persons,  commanding  them  to  admit  to  offices,  or  do  or 
perform  other  matters,  in  respect  whereof  the  persons  to  whom  such 
writs  are  directed  clum  no  right  or  interest,  or  whose  functions  are 
merely  ministerial  in  relation  to  such  offices  or  matters ;  and  it  may 
be  proper  that  such  officers  and  persons  should  in  certain  cases  Ik 


(a)  Only  so  much  of  thu  act  is  here  given  as  relates  to  *<siiaiwlaaiiifti'' 
This  act  is  recited  in  6  &  7  Vict.  c.  67,  pott,  p.  451. 
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protected  against  the  payment  of  damages  or  costs  to  which  they  may 
otherwise  become  liable ;  it  is  enacted^  that  it  shall  be  lawful  K>r  the 
€k>urt  to  which  application  may  be  made  for  any  writ  of  mandamus^  - 
(other  than  such  as  relate  as  the  said  offices  and  franchises  mentioned  in  The  officers 
or  provided  for  by  the  said  act  made  in  the  reign  of  Queen  Anne\  if  such  ^t*»*n  the  act. 
Court  shall  see  fit  so  to  do,  to  make  rules  and  orders,  calling  not 
only  upon  the  person  to  whom  such  writ  may  be  required  to  issue,  but 
also  all  and  every  other  person  having  or  claiming  any  right  or  interest 
in  or  to  the  matter  of  such  writ,  to  shew  cause  agamst  the  issuing  of 
such  writ  and  payment  of  costs,  of  the  application :  and  upon  the  ap- 
pearance of  such  other  person  in  compliance  with  such  rules,  or  m 
default  of  appearance  after  service  thereof;  to  exercise  all  such  powers 
and  authorities,  and  make  all  such  rules  and  orders,  applicable  to  the 
case,  as  are  or  may  be  given  or  mentioned  by  or  in  any  act  passed  or  to 
be  passed  during  this  present  session  of  Parliament  for  giving  relief 
against  adverse  daims  made  upon  persons  having  no  interest  in  the 
subject  of  such  claims  (a) :  Provided  always,  that  the  return  to  be  made  nroriso  m  to 
to  any  such  writ,  and  issues  joined  in  fact  or  in  law  upon  any  traverse  "J^JjiJi^****^*' 
thereof,  or  upon  any  demurrer,  shall  be  made  and  joined  by  and  in  the  £„  to  bc^ourlcd 
name  of  the  person  to  whom  such  writ  shall  be  directed;  but  never-  on. 
theless  the  same  shall  and  may,  if  the  Court  shall  think  fit  so  to  direct, 
be  expressed  to  be  made  and  joined  on  the  behalf  of  such  other  person 
as  may  be  mentioned  in  such  rules ;  and  in  that  case  such  other  person  Bywhomreturr., 
shall  be  permitted  to  frame  the  return,  and  to  conduct  the  subsequent  Sjuch^Sw?"*^* 
proceedings,  at  his  own  expense  ;  and  in  such  case,  if  any  judgment 
shall  be  given  for  or  against  the  party  suing  such  writ,  such  ludgment  jadgment,  &c. 
shall  be  given  against  or  for  the  person  or  persons  on  whose  behalf  the 
Tetum  shall  be  expressed  to  be  made,  and  who  shall  have  the  like 
remedy  for  the  recovery  of  costs  and  enforcing  the  judgment  as  the 
person  to  whom  the  writ  shall  have  been  directed  might  and  would 
otherwise  have  had. 

Sect.  5.  That  in  case  the  return  to  any  such  writ  shall,  in  pursuance   when  pnxxed. 
of  the  authority  given  by  this  act,  be  expressed  to  be  made  on  behalf  •'[J*  °g*  *** 
of  any  other  person  as  aforesaid,  the  furtner  proceedings  on  such  writ  mond^Sicer. 
shall  not  abate  or  be  discontinued  by  the  death  or  resignation  of,  or 
removal  from  office  of,  the  person  having  made  such  return,  but  the 
same  shall  and  may  be  contmued  and  carried  on  in  the  name  of  such  J]Sj£??J^" 
person ;  and  if  a  peremptory  writ  shall  be  awarded,  the  same  shall  and  directed, 
may  be  directed  to  any  successor  in  office  or  right  to  such  person. 

Sect.  6.  And  for  making  some  further  provision  for  the  payment  of  ^^^  JJ^^ 
oosts  on  applications  for  mandamus,  be  it  further  enacted,  That  in  all  p^^d  to  be  in  the 
cases  of  application  for  any  writ  of  inoiuiaiiitM  whatsoever,  the  costs  of  diacrction  of 
such  application,  (whether  the  writ  shaU  be  granted  or  rejused),  and  ^^  ^^• 
also  the  costs  of  the  writ,  if  the  same  shall  be  issued  and  ooeyed, 
shall  be  in  the  discretion  of  the  Court,  and  the  Court  is  hereby  authorized 
to  order  and  direct  by  whom  and  to  whom  the  same  shall  be  paid. 

(a)  There  was  no  act  to  that  effect  passed  in  the  **  then  present  session  of 
Parliament;"  but  see  1  &  2  Wm.  4,  c.  58,  pott,  p.  448,  which  is  by  sect.  8, 
sobstitated  for  it. 
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Upon  applica- 
tion by  a  de- 
fendant in  an 
action  of 
assumpsit,  &c., 
stating  that 
tlie  right  in  the 
flubject-matter 
Is  in  a  third 
party,  the 
Conrt  or  a 
Judge  may 
order  such  third 
party  to  ap- 
pear and  main- 
tain or  reliu- 
quish  his  clum, 
and  in  the 
meantime  stay 
proceedings  in 
such  action. 


As  to  feigned 


CosU. 

Jodgnient  and 
decision  to  ue 


If  such  third 
party  shall  not 
appear,  kc.  the 
Court  may 
bar  his  claim 
against  the 
original  de- 
fendant. 


But  saring  right 
against  pUinttff. 


Proviso  as  to 
orders  made 
by  a  single 
Judge,  &c. 


1  &  2  Wm.  4,  C.  58. 

An  Act  to  enable  Courts  of  Law  to  give  Relief  against  adverse  Claims 
made  upon  Persons  having  no  Interest  in  the  Svbject  of  such  Claims  {a), 

[20th  October,  1831. 

Whereas  it  often  happens  that  a  person  sued  at  law  for  the 
recovery  of  money  or  goods  wherein  he  has  no  interest,  and  which 
are  also  claimed  of  him  by  some  third  party,  has  no  means  of  relieving 
himself  from  such  adverse  claims  but  by  a  suit  in  equity  agunst  the 
plaintiflf  and  such  third  party,  usually  called  a  bill  of  interpleader, 
which  is  attended  with  expense  and  delay ;  for  remedy  thereof  it  u 
ENACTED,  That  upon  application  made  by  or  on  the  behalf  of  any 
defendant  sued  in  any  or  his  Majesty's  Courts  of  Law  at  Westminster, 
or  in  the  Court  of  Common  Pleas  of  the  County  Palatine  of  Lancaster, 
or  the  Court  of  Pleas  of  the  County  Palatine  of  Durham,  in  any  action 
of  assumpsit,  debt,  detinue,  or  trover,  such  application  bein?  made 
after  declaration,  and  before  plea,  by  affidavit  or  otherwise,  showing 
that  such  defendant  does  not  claim  any  interest  in  the  subject-matter 
of  the  suit,  but  that  the  right  thereto  is  claimed  or  supposed  to  belong 
to  some  third  partv  who  has  sued  or  is  expected  to  sue  for  the  same, 
and  that  sudi  de^ndant  does  not  in  any  manner  collude  with  such 
third  party,  but  is  ready  to  brine  into  Court  or  to  pay  or  dispose  of 
the  suDJect-matter  of  the  action  m  such  manner  as  the  Court  (or  any 
Judge  thereof)  may  order  or  direct,  it  shall  be  lawful  for  the  Court, 
or  any  Judge  thereof,  to  make  rules  and  orders  calling  upon  sudb 
third  party  to  appear  and  to  state  the  nature  and  particulars  of  his 
claim,  and  maintain  or  relinquish  his  claim,  and  upon  such  role  or 
order  to  hear  the  allegatioos  as  well  of  such  third  party  as  of  the 
plaintiff,  and  in  the  meantime  to  stay  the  proceedings  in  such  action, 
and  finally  to  order  such  third  party  to  make  himself  defendant  in 
the  same  or  some  other  action,  or  to  proceed  to  trial  on  one  or  more 
feiffned  bsue  or  issues,  and  also  to  direct  which  of  the  parties  shiJl  be 
plamtiff  or  defendant  on  such  trial,  or,  with  the  consent  of  the  plaintiff 
and  such  third  party,  their  counsel  or  attomies,  to  dispose  of  the 
merits  of  their  claims  and  determine  the  same  in  a  summary  manner, 
and  to  make  such  other  rules  and  orders  therein,  as  to  costs  and  all 
other  matters,  as  may  appear  to  be  just  and  reasonable. 

IL  And  be  it  further  enacted,  That  the  judgment  in  any  such 
action  or  issue  as  may  be  directed  by  the  Court  or  Judge,  and  the 
decision  of  the  Court  or  Judge  in  a  summary  manner,  shall  be  final 
and  conclusive  against  the  parties,  and  all  persons  claiming  by,  finoni, 
or  imder  them. 

m.  And  be  it  further  enacted.  That  if  such  third  party  shall  not 
appear  upon  such  rule  or  order  to  maintain  or  relinquish  his  claun, 
being  duly  served  therewith,  or  shall  neglect  or  refuse  to  comply  with 
any  rule  or  order  to  be  made  after  appearance,  it  shall  be  lawful 
for  the  Court  or  Judge  to  declare  such  third  par^,  and  all  persons 
claiming  by,  from,  or  Huder  him,  to  be  for  ever  barred  from  prosecuting 
his  claim  against  the  original  defendant,  his  executors  or  adminis- 
trators ;  saving  nevertheless  the  right  or  claim  of  such  third  partg 
against  the  plaintiff ;  and  thereupon  to  make  such  order  between 
such  defendant  and  the  plamtifiT,  as  to  costs  and  other  matters,  as 
may  appear  just  and  reasonable. 

tV.  Provided  always,  and  be  it  further  enacted.  That  no  order 
shall  be  made  in  pursuance  of  this  act  by  a  single  Judse  of  the  Court 
of  Pleas  of  the  said  County  Palatine  of  Durham  who  shall  not  also  be 

(a)  This  statute  being  in  effsct  <8ee  sect  8,  pott^  p.  449,)  referred  to  bj 
1  Wm.  4,  c.  21,  8.  4,  ttnU,  p.  446,  and  its  provisioiis  generally  being  made 
applicable  to  the  writ  of  numdamiu  by  such  last  mentioned  act,  it  is  therefore 
given  at  length. 
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a  Judge  of  one  of  the  said  Courts  at  Westminster,  and  that  every 
order  to  be  made  in  pursuance  of  this  act  by  a  single  Jud^  not 
sitting  in  open  Court,  shall  be  liable  to  be  rescinded  or  altered  by  the 
Court  in  like  manner  as  other  orders  made  by  a  single  Judge. 

y.  Provided  also,  and  be  it  further  enacted.  That  if  upon  applica- 
tion to  a  Judge,  in  the  first  instance  or  in  any  later  stage  of  the 
proceedings,  he  shall  think  the  matter  more  fit  for  the  decision  of  the 
Court,  it  shall  be  lawful  for  him  to  refer  the  matter  to  the  Court ;  and 
thereupon  the  Court  shall  and  may  hear  and  dispose  of  the  same  in 
the  same  manner  as  if  the  proceeaing  had  originally  commenced  by 
rule  of  Court,  instead  of  the  order  of  a  Judge. 

YI.  And  whereas  difficulties  sometimes  arise  in  the  execution  of 
process  a^uist  goods  and  chattels,  issued  by  or  under  the  authority 
of  the  said  Courts,  by  reason  of  claims  made  to  such  goods  and 
chattels  by  assignees  of  bankrupts  and  other  persons  not  being  the 
parties  agdnst  whom  such  process  has  issued,  whereby  sheriffs  and 
other  officers  are  exposed  to  the  hazard  and  expense  of  actions ;  and 
it  is  reasonable  to  affisrd  relief  and  protection  in  such  cases  to  such 
sheriffs  and  other  officers;  be  it  therefore  further  enacted,  That 
when  any  such  claim  shall  be  made  to  any  goods  or  chattels  taken 
or  intended  to  be  taken  in  execution  under  any  such  process,  or  to 
the  proceeds  or  value  thereof,  it  shall  and  may  be  lawful  to  and  for 
the  Court  from  which  such  process  issued,  upon  application  of  such 
sheriff  or  other  officer  made  before  or  after  the  return  of  such 
process,  and  as  well  before  as  after  any  action  brought  against  such 
sheriff  or  other  officer,  to  call  before  them,  by  rule  of  Court,  as  well 
the  party  issuing  such  process  as  the  party  making  such  claim,  and 
thereupon  to  exercise,  for  the  adjustment  of  such  claims  and  the 
relief  and  protection  of  the  sheriff  or  other  officer,  all  or  any  of  tiie 
powers  ana  authorities  hereinbefore  contained,  and  make  such  rules 
and  decisions  as  shall  appear  to  be  just,  according  to  the  circum* 
stances  of  the  case ;  and  tne  costs  of  all  such  proceedings  shall  be  in 
the  discretion  of  the  Court. 

VU.  And  be  it  further  enacted.  That  all  rules,  orders,  matters, 
and  decisions  to  be  made  and  done  in  pursuance  of  this  act,  except 
only  the  affidavits  to  be  filed,  may,  together  with  the  declaration  m 
the  cause,  (if  any),  be  entered  of  reco^,  with  a  note  in  the  margin 
expressing  the  true  date  of  such  entiTf  to  the  end  that  the  same  may 
be  evidence  in  future  times,  if  requnred,  and  to  secure  and  enforce 
the  payment  of  costs  directed  by  any  such  rule  or  order ;  and  every 
such  rule  or  order  so  entered  shall  heme  the  force  and  effect  of  a 
judgment,  except  only  as  to  becoming  a  charge  on  any  lands,  tene*^ 
ment4!,  or  hereditaments ;  and  in  case  any  costs  shall  not  be  paid 
within  fifteen  days  after  notice  of  the  taxation  and  amount  thereof 
given  to  the  party  ordered  to  pay  the  same,  his  agent  or  attorney, 
execution  may  issue  for  the  same  hj  fieri  facias  or  capias  ad  satisfa* 
ciendum^  adapted  to  the  case,  together  with  the  costs  of  such  entry, 
and  of  the  execution  if  hj  fieri  facias ;  and  such  writ  and  writs  may 
bear  teste  on  the  day  of  issuing  the  same,  whether  in  Term  or 
Vacation ;  and  the  sheriff  or  other  officer  executing  any  such  writ 
shall  be  entitled  to  the  same  fees,  and  no  more,  as  upon  any  similar 
writgrounded  upon  a  judgment  of  the  Court. 

YuL  And  whereas  by  a  certain  act  made  and  passed  in  the  last 
session  of  Parliament,  intituled  "  An  Act  to  improve  the  Proceedings 
in  Prohibition  and  on  Writs  of  Mandamus"  (a),  it  was  among  other 
things  enacted,  that  it  should  be  lawful  for  the  Court  to  which  appli- 
cation may  be  made  for  any  such  writ  of  mandamvs  as  is  therem  in 
that  behaLf  mentioned  to  mi^e  rules  and  orders  calling,  not  only  upon 
the  person  to  whom  such  writ  may  be  required  to  issue,  but  also  all 
and  every  other  person  having  or  claiming  any  right  or  interest  in 
or  to  the  matter  of  such  wri^  to  show  cause  agsunst  the  issuing  of 

(a)  See  act  1  Wm.  4,  c.  21,  anie,  p.  446. 
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Substitution  of 
act. 


such  writ  and  payment  of  the  costs  of  the  application ;  and  upon  the 
appearance  of  such  other  person  in  compliance  with  such  rules,  or, 
in  default  of  appearance  after  service  thereof;  to  exercise  all  such 
powers  and  autnorities,  and  make  all  such  rules  and  orders  applicable 
to  the  case,  as  were  or  might  be  given  or  mentioned  by  or  in  any  act 
passed  or  to  be  passed  during  that  present  session  of  Parliament  for 
ffiving  relief  against  adverse  claims  made,  upon  persons  having  no 
interest  in  the  subject  of  such  claims  :  And  whereas  no  such  act  was 
passed  during  the  then  present  session  of  Parliament ;  be  it  therefore 
enacted,  That  upon  any  such  application  as  id  in  the  said  act  and 
hereinbefore  mentioned,  it  shall  oe  lawful  for  the  Court  to  exercise 
all  such  powers  and  authorities,  and  make  all  such  rules  and  orders 
applicable  to  the  case,  as  are  given  or  mentioned  by  or  in  this  present 
act. 
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I  Vict.  c.  78. 

An  Act  to  amend  an  Act  for  ihe  E^^vlation  of  Munieipal  CorportUkmi 
in  England  and  Wales  (a).  [17th  July,  1837. 

Whereas  an  act  was  passed  in  the  fifth  and  sixth  years  of  the 
reign  of  his  present  Afajesty,  intituled  *'  An  Act  to  provide  for  the 
Relation  of  Municipal  Corporations  in  England  and  Wales,"  pn>- 
vidmg  among  other  thmgs  for  the  election  of  certain  officers  in  manner 
and  form  therein  declared,  but  such  elections  have  not  in  all  cases 
been  duly  made  according  to  the  provisions  of  the  said  act:  And 
whereas  doubts  are  entertained  by  and  before  whom  the  meedngs  for 
such  elections  can  now  be  convened  and  holden  for  the  purpose  of 
supplying  such  deficiencies :  And  whereas  the  elections  of^  corporate 
officers  and  others  are  liable  to  be  questioned  by  reason  of  any  defect 
that  may  be  in  the  title  of  the  presiding  officer  before  whom  the 
election  may  have  been  had,  notwithstanding  that  the  election  m$j 
have  been  otherwise  good  in  all  respects :  ]^r  remedy  thereof  it  is 
enacted: 

Sect.  24.  That  it  shall  be  lawful  for  any  person  whose  claim  shall  have 
been  rejected  or  name  expunged  at  the  revision  of  the  burgess  roll  of 
any  of  the  sud  boroughs  to  apply,  before  the  end  of  the  Term  then 
next  following,  to  the  Court  of  King*s  Bench  for  a  mandarmu  to  the 
mayor  for  the  time  being  of  that  borough  to  insert  his  name  upon  the 
burgess  roll,  and  thereupon  for  the  Court  to  inquire  into  the  title  of 
the  applicant  to  be  so  enrolled ;  and  if  the  Court  shall  award  sudi 
mandamusy  the  mayor  shall  be  bound  to  insert  the  name  upon  the 
burgess  roll,  and  shall  add  thereunto  the  words  ^'  By  Order  of  the 
Court  of  Eing*s  Bench,**  and  shall  subscribe  his  name  to  such  words ; 
and  thereupon  the  person  whose  name  shall  be  so  added  to  the  burgesi 
roll  shall  be  deemed  a  burgess,  and  entitled  to  vote  and  act  as  a 
burgess  in  all  respects  as  if  his  name  had  been  put  upon  the  burgess 
roll  by  the  mayor  and  assessors ;  and  upon  every  such  application  the 
Court  shall  have  power  to  make  such  order  yith  respect  to  the  costs 
as  to  the  Court  shall  seem  fit. 

Sect.  26.  And  be  it  enacted,  that  after  the  passing  of  thia  aet  all  the 
powers,  authorities,  and  iurisdictions  by  an  act  of  the  eleventh  year 
,  of  the  reign  of  his  late  Majesty  King  George  the  First,  intituled  "  An 
Act  for  preventing  the  Inconveniences  arising  firom  want  of  dectioos 
of  Mayors  or  other  chief  Magistrates  of  boroughs  or  corpoiatioiis 
being  made  upon  the  days  appointed  by  charter  or  usage  for  that 
purpose,  and  directing  in  what  manner  such  elections  should  be  after- 


(a)  Only  so  much  of  this  act  is  given  as  appertains  to  the  mAjedf  * 
damut,** 
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wards  made**  (a),  given  to  his  Majesty's  Court  of  King's  Bench  in 
cases  where  no  election  shall  be  made  of  the  major,  baihff  or  bailiffs, 
or  other  chief  officer  or  officers  of  cities,  boroughs,  or  towns  corporate;, 
upon  the  day  or  within  the  time  appointed  by  charter  or  usage  for 
that  purpose,  and  that  no  election  is  made  pursuant  to  the  directions 
in  that  act  prescribed,  or  such  election  being  made  shall  aflerwards 
become  void  as  in  that  act  mentioned,  shall  and  the  same  are  hereby 
extended  to  all  cases  in  which  no  election  shall  be  made  of  any  mayor, 
alderman,  councillor,  or  other  corporate  officer,  or  other  person,  to 
any  corporate  office  on  the  day  or  within  the  time  appointed  for  any 
such  election  under  the  proyisions  of  the  said  act  of  the  fifth  and  sixth 
years  of  the  reign  of  his  present  Majesty  for  reflating  corporations, 
or  of  this  act ;  and  the  said  Court  of  King's  Bench  is  hereby  em- 
powered in  all  such  cases  to  award  a  mandamus,  and  to  cause  such 
proceedings  to  be  had  thereupon,  and  to  make  such  orders,  and  to  do 
all  other  acts,  matters,  and  things  in  respect  thereof,  as  fully  and 
effectually  as  the  said  Court  is  now  by  law  authorized  in  any  other 
cases  of  mandamus  for  the  election  of  any  officers  of  corporations ;  and 
the  election  to  be  held  under  such  mandamus  shaJl  be  held  and  the 
proceedings  thereon  conducted  within  the  borough  in  the  same 
manner  and  under  the  like  regulations  and  provisions  as  are  in  the 
said  act  of  his  Majesty  Eang  George  the  First  enacted  and  provided. 


6  &  7  Vict.  c.  67. 

An  Act  to  enable  Parties  to  sue  out  and  prosecute  Writs  of  Error  in 
certain  cases  upon  the  proceedings  on  Writs  of  Mandamus. 

[22nd  August,  1843. 

Whbbbas  writs  of  mandamus  are  issued  by  her  Majesty's  Court  of  Mandamna 
Queen's  Bench  and  the  Courts  of  the  Counties  Palatine,  and  the  QjS?S*5S^ch 
application  for  the  same  must  now  be  made  in  those  Courts  respect-   and  Uie  Coiuta 
ively  alone :  And  whereas  writs  of  mandamus  are  frequently  awarded,   SLSSi^***"*^** 
and  often  in  cases  of  considerable  importance,  and  the  practice  of  issuing  ^' 

such  writs  hath  of  late  tfery  nmch  increased :  And  whereas  it  is  expe- 
dient that  parties  interested  in  the  issuing  of  or  in  the  proceedings 
upon  such  writs  respectively  shall  be  enabled  in  certain  cases  to  have 
the  judgments  and  decisions  of  the  said  Court  of  Queen's  Bench,  and 
Courts  of  the  Counties  Palatine  respectively,  in  respect  of  the  said 
writs  and  of  the  proceedings  thereon,  reviewed  by  a  Court  of  JError^ 
if  they  shall  so  think  fit,  and  that  a  certain  mode  of  effecting  the  same 
shall  be  ordained  and  established:  And  whereas  by  a  certain  act  Recites  the 
made  and  passed  in  the  ninth  year  of  the  reign  of  Queen  Anne,  inti-  ®  ^""'  ^'  *"• 
tnled  "  An  Act  for  rendering  the  proceediuMupon  Writs  of  Mandamus 
and  Informations  in  the  nature  of  a  Quo  Warranto  more  speedy  and 
effectual,  and  for  the  more  easy  trying  and  determining  the  rights  of 
Offices  and  Franchises  in  Corporations  and  Boroughs"  (ft),  it  was 
enacted,  amongst  other  things,  that  in  certain  cases  therein  mentioned, 
when  a  writ  of  mandamus  should  issue  and  a  return  should  be  made 
thereunto,  it  should  be  lawful  for  the  person  suing  or  prosecuting 
such  writ  to  plead  to,  or  traverse,  all  or  any  of  the  material  facts 
contained  within  the  said  return,  to  which  tAe  person  making  such 
return  should  reply,  take  issue,  or  demur,  and  such  further  proceed- 
ings in  such  manner  should  be  had  therein  for  the  determination 
thereof,  as  might  have  been  had  if  the  person  suing  such  writ  had 
brought  his  actum  on  the  case  for  a  false  return:  And  whereas  by  an  Recites  the 


(a)  Seo  the  act,  amie,  p.  442. 
(6)  For  this  act,  see  ante,  p.  439. 
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act  paissed  in  the  first  year  of  the  reiom  of  the  late  Kin$^  William  the 
Fourth  (a),  the  eaid  provi>ion  hereinbefore  menli<»iied  of  the  saiJ 
herein  first-recited  act  was  extended  to  writs  of  wMudamms  in  all 
other  ca^es,  and  to  the  proceedings  thereon  :  And  whereas  in  neither 
of  the  said  recited  acts,  nor  in  any  other  act,  ia  any  power  or  authority 
given  to  the  person  prosecuting  such  writ  of  mtadmmu  to  demur  lo 
the  return  made  to  any  such  writ,  so  that  the  decision  of  the  said 
Courts  respectively  as  to  the  validity  of  such  return  could  be  remewed 
by  a  Court  of  Error ;  for  remedy  whereof  it  U  enacted,  That  ih  all 
CASES  in  which  the  person  prosecuting  any  such  writ  heretofoTe  issued 
or  hereafter  to  be  issued  shall  wish  or  intend  to  object  to  the  Talidity 
of  any  return  already  made  or  hereafter  to  be  miide  to  the  same,  lie 
shall  do  so  by  way  of  demurrer  to  the  same,  in  such  and  the  like 
manner  as  is  now  practised  and  used  in  the  Courts  hereinbdbre 
mentioned  respectively  in  personal  actions;  and  thereupon  the  said 
writ  and  return  and  the  said  demurrer  shall  be  entered  upon  record 
in  the  said  Courts  respectively,  and  such  and  the  like  further  pro- 
ceedings shall  be  thereupon  had  and  taken  as  upon  a  demurrer  to 
pleadings  in  personal  actions  in  the  said  Courts  respectiTely ;  and  the 
said  Courts  respectively  shall  thereupon  adjudge  either  that  the  said 
return  is  valid  m  law,  or  that  it  is  not  valid  in  law,  or  that  the  writ 
of  numdamMS  is  not  valid  in  law ;  and  if  they  adjudge  that  the  said 
writ  is  valid  in  law,  but  that  the  return  thereto  is  not  valid  in  law, 
then  and  in  every  such  case  they  shall  also  by  their  said  judgment 
award  that  a  peremptory  (b)  maukamu  shall  issue  in  that  bdiall^ 
and  thereupon  such  peremptory  writ  of  mandamui  may  be  sued  out 
and  issued  accordingly,  at  any  time  after  four  days  from  the  signing 
of  the  said  judgment;  and  it  shall  be  lawful  for  the  said  Courts 
respectively,  and  they  are  hereby  required,  in  and  by  their  said 
judgment  to  award  costs  to  be  paid  to  the  part^  in  whose  fayonr  thej 
shall  thereby  decide  by  the  other  party  or  parties. 

II.  And  that  whenever  any  such  juogment  as  is  hereinb^ire 
mentioned  shall  be  given,  or  whenever  issue  in  fact  or  in  law  shall  be 
joined  upon  any  pleadings  in  pursuance  of  the  said  recited  acts  or 
either  of  them,  and  judgment  shall  be  given  thereon  by  any  of  the 
Courts  aforesaid,  it  shall  be  lawful  for  any  party  to  the  record  in  any 
of  such  cases,  who  shall  think  himself  aggrieved  by  such  judgment,  to 
sue  out  and  prosecute  a  writ  of  error  for  the  purpose  of  reversing  the 
same,  in  sucn  maimer  and  to  such  Court  or  Uourts  as  a  party  to  any 
personal  action  in  the  said  Court  may  now  sue  out  and  prosecute  a 
writ  of  error  upon  the  judgment  in  sudi  action ;  and  such  and  the 
like  proceedings  shall  thereupon  be  had  and  taken,  and  such  costs 
awarded,  as  in  ordinary  cases  of  writs  of  error  upon  judgments  of  the 
said  Courts  respectively  in  personal  actions ;  and  if  the  judgment  of 
such  Court  be  reversed  by  the  Court  of  Error,  the  said  Court  of  Error 
shall  thereupon  by  their  judgment  not  only  reverse  the  same,  but 
shall  also  in  aildition  thereto  give  the  same  judgment  which  the  Court 
whose  judgment  is  so  reversed  ou^ht  to  have  given  in  that  behalf; 
and  if  by  their  said  judgment  they  shall  award  that  a  peremptory 
writ  of  mandamus  shall  issue,  the  same  shall  and  may  accordingly  be 
issued  by  the  proper  officer  in  the  office  from  which  such  writs  issue,  as 
the  case  may  be,  upon  production  to  him  of  an  office  copy  of  the  said 
judgment  of  the  Uourt  of  Error,  which  shall  be  his  authority  and 
warrant  for  so  doing:  Provided  always,  that  bail  in  error  to  the 
amount  of  fifty  pounds,  or  such  other  sum  as  may  bj  any  rale  of 
practice  be  appomted  as  hereinafter  provided,  shall  be  duly  put  in 
within  four  days  after  the  allowance  of  the  said  writ  of  error,  and  the 
same  shall  afterwards  be  duly  perfected  according  to  the  practioe  of 


( o)  For  this  act,  see  aute^  p.  446. 

•  h)  Lord  Denniaik,  C.  J.,  in  The  Queen  o.  Earl  of  Dutroooth.  5  Q.  &  881. 
said  that  the  word  **  peremptory"  is  an  unfortunate  word  in  the  act. 
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the  Court  wherein  the  said  original  judgment  was  given,  otherwise  or  writ  of  error 
the  plaintiff  in  error  shall  be  deemed  to  have  abandoned  his  writ  of  4^*^  ^''^' 
error,  and  the  same  shall  not  be  further  prosecuted,  ' 

m.  That  no  action,  suit,  or  anj  other  proceeding  shall  be  eom-  No  action.  &c. 
menced  or  prosecuted  against  anv  person  or  persons  whatsoever  for  SrwrnTtOTy* 
or  by  reason  of  anything  done  in  obedience  to  any  peremptory  writ  of  S^ofmsm. 
numaamus  issued  by  any  Court  having  authority  to  issue  writs  of  <iMnus. 


IV.  That  the  said  Courts  of  Error  who  are  hereby  empowered  to  Court  of  Error 
take  cognizance  of  the  matters  aforesaid  may  make,  and  they  are  n^y  m»ke  rales, 
hereby  £rected  to  make,  from  time  to  time  and  as  often  as  the^  shall 
sec  occasion,  such  rules  of  practice  in  reference  to  the  said  application 
and  the  proceedings  thereon,  and  in  reference  to  the  writs  of  error 
hereinbefore  mentioned  and  the  proceedings  thereon,  and  the  amount 
of  bail  to  be  taken,  as  the  said  Courts  respectively  may  deem  neces- 
sary to  effectuate  the  intention  of  this  act  in  relation  to  the  same 
respectively. 


6  &  7  Vict.  c.  89. 

An  Act  to  amend  an  Ad  for  the  Regulation  of  Municipal  Corporations' 
in  EngUmdand  Wales  (a).  [24th  August,  1843. 

Sect.  5,  after  reciting  that  it  is  expedient  to  render  certain  pro-   Redtes  that  it 
oeedings  by  way  of  mandamusj  so  far  as  they  affect  corporate  offices  *'S2iteth**° 
in  boroughs,  more  sununar^  and  expeditious,  it  is  enacted.  That  from  ^S^eedings  of 
and  after  the  passing  of  this  act,  in  all  cases  of  intended  application  to  mandamus  as  to 
the  Court  of  Queen's  Bench  for  a  mandamus  to  proceed  to  an  election   ^^^^  ^^ 
of  any  corporate  officer  or  officers  in  any  of  the  boroughs  in  that  act  officers, 
mentioned^  it  shall  be  lawful  for  the  party  intending  to  make  such   proTiaionB  of 
implication  to  give  notice  in  writing  thereof  to  the  party  to  be  affected  *ct. 
thereby  at  any  time  not  less  than  ten  days  before  the  day  in  the  said 
notice  specified  for  making  such  application,  in  which  notice  shall  be 
set  forth  the  name  and  description  of  the  party  by  whom  such  appli- 
cation will  be  made,  together  with  a  statement  of  Uie  grounds  thereof, 
and  at  the  same  time  to  deliver  with  such  notice  a  copv  of  the 
affidavits  whereby  the  application  will  be  supported ;  and  thereupon 
it  shall  be  lawful  for  the  said  last  mentioned  party  to  shew  cause  in 
the  first  instance  against  such  application,  and  if  no  sufficient  cause  be 
shewn,  it  shall  be  mwful  for  the  aald  Court  of  Queen*s  Bench,  on  proof 
of  the  due  service  of  such  notice  and  statement  and  of  the  delivery  of 
a  copy  of  such  affidavits  as  may  be  used  for  the  purpose  of  supporting 
such  application,  to  make  the  rule  for  such  mandamus  absolute,  if  the   writ  may  be 
said  Court  shall  think  fit,  in  the  first  instance,  and  abo,  if  they  shall   S^^,^|^^^J[^ 
think  fit,  to  direct  that  anjr  writ  of  mandamus  thereby  ordered  to  be     "*  "-•-"— 
used  shall  be  peremptory  m  the  first  instance  (5). 


first  instance. 


(a)  Only  so  much  of  this  act  is  given  as  has  relation  to  the  subject  <*Maii- 

MtW  ** 

(fr)  3  Staph.  Com.  685,  n.  (9). 
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I  APPENDIX 


OF  THE 

IRISH    STATUTES 

BELATIMO  TO  TH£ 

HIGH  PREROGATIVE  WRIT  OF  MANDAMUS 


The  writ  of  mandamiu  as  it  obtains  in  Ireland,  is  as  to  W&fomalit^ 
made  by  statute  identical  with  that  writ,  as  dispensed  in  England,  the 
words  of  the  statutes  being  oftentimes  verhaUm  the  same.  Thus  the 
provisions  of  the  Irish  statute  19  Geo.  2,  c.  12,  will  be  found  to  be  the 
same  as  those  of  the  stats.  9  Ann.  c.  20,  and  1 1  Geo.  1,  c.  4.  Again,  the 
Irish  statute  9  &  10  Viet.  c.  113,  contains  the  aggr^rate  provisions  of 
the  English  statutes,  1  Wm.  4,  c.  21,  1  &  2  Wm.  4,  c.  58,  and  6  &  7 
Vict.  c.  67,  so  that  it  maj  with  accuracy  be  said,  that  ih&formdai  of 
the  writ  in  both  portions  of  the  United  Kingdom  are  governed  bj 
the  same  statutory  enactments. 


19  Geo.  2,  c.  12  (a). 

Aji  Act  for  the  better  Regtdati'ng  Corporations*  [a.  jk  1745. 

0  Ann.  e.  SO,  Whbbsas  divers  persons  have  of  late  illegally  intruded  themselves 

^^'  into,  and  have  taken  upon  themselves  to  execute  the  offices  of  mayors, 

SitoSnowo?'"    bailiffs,  portreeves  and  other  offices  within  cities,  towns  corporate, 

mayora,  ftc.,        borouffhs  and  places  within  this  kingdom,  and  where  such  offices  were 

and  where  annual  offices,  it  has  been  found  very  difficult,  if  not  impracticable  by 

ann^l^is  the  laws  now  in  being,  to  bring  to  a  trial  and  determination  the  right 

dimcuit  to  trjr       of  such  persons  to  the  said  offices  within  the  compass  of  the  year,  and 

a*yw?*  ^'^^    where  such  offices  were  not  annual  offices,  it  has  been  found  £fficoU  to 

try  and  determine  the  ri^ht  of  such  persons  to  such  offices,  before  thej 

have  done  divers  acts  in  SieiT  said  offices  prejudicial  to  the  peace,  order, 

and  good  government  within  such  cities,  towns  corporate,  boroughs, 

and  places  wherein  they  have  respectively  acted,  and  whereas  divers 

persons  who  had  a  right  to  such  offices,  or  to  be  bureeases,  or  freemen 

lUegai  turning     of  Buch  Cities,  towns  corporate,  boroughs  or  places,  nave  either  been 

ftdndtuSw^'^     illegally  turned  out  of  the  same,  or  have' been  refused  to  be  admitted 

thereto,  havine  in  many  of  the  said  cases  no  other  remedy  to  procure 

No  remedy  save    themselves  to  be  respectively  admitted  or  restored  to  their  said  offices 

by  *"^<'^2«<f*      or  franchises  of  being  burgesses  or  freemen,  than  by  writs  of  tttflw/fltmrf, 

aud^expemS^  *^®  proceedings  on  which  are  dilatory  and  expensive,  whereby  great 

(a)  Only  so  much  of  this  act  is  giTen  as  relates  to  the  sulject,  ** 
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mischiefs  have  abeadj  ensued,  and  more  are  likely  to  ensue,  if  not 
timely  prevented. 

And  whereas  in  man^  cities,  boroughs,  and  towns  corporate  within  u  Geo.  i,  c.  4, 
this  kingdom,  the  election  of  the  mayor,  bailiff  or  bailifis,  or  other  chief  J*  44 J"**'  *^'' 
officer  or  officers,  is  by  charter  or  ancient  usage  confined  to  a  particular  Section  of 
day  or  time  without  any  provision  how  to  act  or  proceed  m  case  no  officers  by 
election  be  then  made,  and  it  frequently  happens,  that  by  such  charter  or  ^^^^SSjL^to"**** 
usage,  particular  acts  are  required  to  be  done  at  certain  times  in  order  Slme  without 
to  and  for  the  completing  of  such  elections,  and  by  the  contrivance  or  proyision  if  no 
default  of  the  person  or  persons  who  ought  to  hold  the  Court  orpreside  Si^anc"  or  **"" 
in  the  assembly  where  such  elections  are  to  be  made  or  such  acts  to  be  default  of  pre 
done,  or  by  accident,  it  has  sometimes  happened,  and  may  frequently  BWents,  or  by 
do  so  if  not  timely  prevented,  that  no  Courts  or  assemblies  have  been  jl^mbiies  not 
held,  or  elections  made,  or  such  acts  done  within  the  time  fixed  for  held,  or  acts 
that  purpose ;  in  which  cases  if  elections  of  such  offices  could  not  5^^*!°"®  ^ 
afterwards  be  made  or  completed,  or  if  in  consequence  of  such  omission 
the  corporation  should  be  dissolved,  great  mischiefs  might  ensue ;  for  Mischiefs 
remedy  and  prevention,  whereof  it  is  enacted,  that  from  and  after  the  thereby, 
first  day  of  Trinity  Term  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  forty-six,  where  any  writ  of  mandamus  shall  issue  out  of  j,gfr„j.„g  !„  ^anen 
the  Court  of  King's  Bench  in  this  kingdom  in  any  of  the  cases  afore-  aforesaid  to  be 
said,  such  person  or  persons,  who  by  the  laws  of  this  realm  are  required  niade  to  the 
to  make  a  return  to  such  ivrit  of  numdanau,  shall  make  his  or  their  ^i^^i^EDg.', 
return  to  the  first  writ  ofmandamue.  mUelp.  439. 

Sect.  2.  And  that  from  and  ailer  the  said  first  day  of  Trinity  Term,  9  Ann.  c.  20.  s.  a, 
as  often  as  in  any  of  the  cases  nibresaid  any  writ  of  numdamus  shall  Bng..aii/«,p.4S9. 
issue  out  of  the  Court  of  Kinff's  Bench,  and  a  return  shall  be  made  JS^to^S"*"^ 
thereunto,  it  shall  and  may  be  lawful  to  and  for  the  person  or  persons  tnverse  all  or 
suing  or  prosecuting  such  writ  oi  mandamus  to  plead  to  or  traverse  all  ^J^jjjf^cti 
or  any  of  the  material  facts  contained  within  the  said  return,  to  which  i„  the  retorn. 
the  person  or  persons  making  such  return  shall  reply,  take  issue  or  Defendant  shall 
demur,  and  such  ^rther  proceedings,  and  in  such  manner  shall  be  had  reply,  take  issue, 
therein  for  the  determination  thereof  as  might  have  been  had  if  the  ^  i^tltionfor  a 
person  or  persons  suing  such  writ  had  brought  his  or  their  action  on  false  return. 
the  case  for  a  false  return,  and  if  any  issue  shall  be  joined  in  such   if  issue  joined 
proceeding,  the  person  or  persons  suing  such  writ  shall  and  may  try  ^"J^jS^JS*'^ 
the  same  m  such  place,  as  an  issue  joined  in  such  action  on  the  case  place  as  in  an 
should  or  might  have  been  tried,  and  in  case  a  verdict  shall  be  found  issue  joined  in 
for  the  person  or  persons  suing  such  writ,  or  judgment  given  for  him   ?#!,^!lngnt  for 
or  them  upon  a  demurrer,  or  by  vU  dicit,  or  for  want  of  a  replication   proseSSorl 
or  other  pleading  he  or  they  shall  recover  his  and  their  damages  and   damagren  and 
costs  in  such  manner,  as  he  or  they  might  have  done  in  such  action  on  ^^^^^ 
the  case  as  aforesaid,  such  costs  and  damages  to  be  levied  by  oapiae  ad  mandamos. 
watUfacie^ndiany  fieri  facias  or  elegit;  and  a  peremptory  writ  of  mandamus   if  forthe  defend- 
shall  be  granted  without  delay  for  him  or  them  for  whom  judgment  J^^lS.** 
shall  be  given,  as  might  have  been  if  such  return  had  been  adjudged 
insufficient,  and  in  case  judgment  shall  be  given  for  the  person  or 
persons  nuking  such  return  to  such  writ,  he  or  they  shall  recover  his 
or  their  costs  of  suit,  to  be  levied  in  manner  aforesaid. 

Sect.  8.  Provided  always,  that  if  any  damages  shall  be  recovered  by   if  riama^fcs 
virtue  of  this  act  against  such  person  or  persons  making  such  return   J^S^u?  oSer 
to  such  writ  as  aforesaid,  he  or  they  shall  not  be  liable  to  be  ^ued  in  action. 
any  diher  action  or  suit  for  the  making  such  return,  any  law,  usage  or 
custom  to  the  contrary  thereof  in  anywise  notwithstanding. 

Sect.  6.  And  that  it  shall  and  may  be  lawful  to  and  for  the  said  ^«^*'^. 
Court  of  King's  Bench  to  allow  to  such  person  or  persons  respectively  ^^  Suim.  ^^ 
to  whom  any  writ  of  mandamus  shall  be  directed,  or  to  the  person  or  plead,  reply, 
persons  who  shall  sue  or  prosecute  the  same,  such  convenient  time  demur,  &c. 
repectively  to  make  a  return,  plead,  replv,  rejoin,  or  demur  as  to  the 
said  Court  shall  seem  just  ana  reasonable,  anything  herein  contained 
to  the  contrary  thereof  in  anywise  notwithstanding.  ^  , 

Sect  7.  And  that  if  in  any  city,  borough,  or  town  corporate,  within   11  G<^  V  c.  4. 
this  kingdom,  no  election  shall  be  made  of  the  mayor,  badifTor  bailiffij,  ^  ^Jj^"*^*  "*''• 
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If  no  election  of 
mayor  or  of- 
ficers in  time 
appointed  by 
charter,  oMiigre, 
or  the  rules 
porsaant  to 
Btat.  1 7  Car.  2, 
c.  2,  omach 
election  made, 
becomes  void  by 
any  means, 
the  corporation 
not  to  be 
thereby  dis- 
solved nor  dis- 
abled from 
electing. 

Bat  the  mem- 
bers shall  meet 
in  the  usual 
place  on  the  day 
after  the  time 
expired  runleas 
Sundays), 
between  ten 
and  twop  and 
proceed  to 
election  as 
usual. 


Mayor  or  pre* 
aident  absentinr, 
the  nearest 
in  place  present 
shall  preside^ 
and  have  the 


If  no  election* 
or  if  made  and 
become  void* 
II.  K.  may,  on 
motion,  award 
mandamus  to 
assemble  on  a 
fixed  di^y,  and 
proceed  to 
election. 


or  other  chief  officer  or  officers  of  such  ci^,  borough,  or  town  oorpo- 
rate,  upon  the  day  or  within  the  time  i^pointed  by  charter  or  ancient 
usage,  or  by  the  rules,  orders,  and  directions  made  and  established  by 
the  lord  lieutenant  and  council  of  this  kingdom,  for  the  better  regu- 
lating of  corporations  pursuant  to  the  act  of  the  seventeenth  year  of 
his  late  Majesty  King  Charles  the  Second  for  such  elections,  or  such 
elections  buing  made  shall  afterwards  become  void,  whether  such 
omission  or  avoidance  shall  happen  through  the  default  of  the  officer 
or  officers,  who  ought  to  hold  the  Court,  or  preside  where  such  election 
is  to  be  made,  or  by  any  accident  or  other  means  whatsoever,  the 
corporation  shall  not  thereby  be  deemed  or  taken  to  be  dissolved,  or 
disabled  from  electing  such  officer  or  officers  for  the  future,  bnt  in 
any  case  where  no  election  shall  be  made  as  aforesaid,  it  shall  and  may 
be  lawful  for  the  members  or  persons  of  such  city,  borough,  or  corpo- 
ration who  have  a  right  to  vote  or  be  present  at  or  to  do  any  other  act 
necessary  to  be  done  in  order  to  or  for  the  completing  of  such  election, 
and  tbey  or  such  of  them  as  shall  not  be  hindered  by  any  reasonable 
impediment  or  excuse  are  hereby  reijuired  respectively  to  meet  and 
assemble  together  in  the  Town  Hall,  or  other  usual  place  of  meeting 
for  making  such  election  within  such  city,  borough,  or  town  corporate, 
upon  the  day  next  atter  the  expiration  of  the  time  within  which  such 
election  ought  to  have  been  made  unless  such  day  shall  happen  to  be 
a  Sunday,  and  then  upon  the  Monday  following  l>etween  the  hours  of 
ten  in  the  morning,  and  two  in  the  afternoon  of  the  same  day,  and  that 
the  members  or  persons  having  a  right  to  vote  at,  or  to  do  any  other 
act  necessary  to  oe  done  in  order  to  such  election,  or  such  of  them  as 
shall  be  so  assembled  or  met  together,  shall  forthwith  proceed  to  the 
election  of  a  mayor,  bailiff  or  bailiffs  or  other  chief  officer  or  officers 
for  such  city,  borough,  or  corporation,  and  to  do  every  act  necessary  to 
be  done  in  order  to  or  for  the  completing  of  such  election,  in  such 
manner  as  was  usual  in,  or  in  order  to,  the  election  of  such  officer  or 
officers  upon  the  day  or  withui  the  time  appointed  by  charter  or  usage, 
or  by  the  rules,  orders,  and  directions  aforesaid  for  such  election,  and 
in  case  upon  such  day  of  meeting  hereby  appointed  for  such  election, 
the  mayor,  bailiff  or  bailiffs,  or  other  proper  officer  or  officers,  who 
ought  to  have  held  the  Court,  or  presided  at  the  assembly  for  such 
election,  or  doing  any  other  act  necessary  to  be  done  in  order  to  such 
election,  if  the  same  had  been  made  or  done  on  the  day  fixed,  or  withm 
the  time  limited  by  charter  or  usage,  or  by  the  rules,  oniers,  and 
directions  of  the  loxti  lieutenant  and  council  aforesaid  for  that  purpose, 
shall  be  absent  then  such  other  person  having  a  right  to  vote  being  the 
nearest  then  present  in  place  or  office  to  the  person  or  persons  so 
absenting  himself  or  themselves,  shdl  hold  the  Court,  or  preside  in 
the  meeting  jor  assembly  hereby  appointed,  and  shall  have  the  same 
power  and  authority  in  all  respects  therein,  as  belongs  to  the  nujrar, 
bailiff  or  bailiffs,  or  other  chief  officer  or  officers  of  the  same  city, 
borough,  or  town  corporate,  at  any  Court  or  assembly  for  the  dection 
of  officers  for  such  place,  or  for  doing  any  other  act  necessary  to  be 
done  in  order  to  such  election. 

Sect.  8.  And  that  if  it  shall  happen,  that  in  any  city,  borough,  or 
town  corporate  within  this  kingdom  no  election  shall  be  made  of  the 
mayor,  bailiff  or  bailiffs,  or  other  chief  officer  or  officers  of  such  city, 
borougli,  or  town  corporate,  upon  the  day  or  within  the  time  appointed 
by  charter  or  usage,  or  by  the  rules,  orders,  and  directions  o/tbe  lord 
lieutenant  and  council  aforesaid,  for  that  purpose,  and  that  no  election 
of  such  officer  or  officers  shall  be  made  pursuant  to  the  directions 
hereinbefore  prescribed,  or  such  election  being  made,  shall  afterwards 
become  void  as  aforesaid,  in  every  such  case  it  shall  and  may  be 
lawful  for  his  Majesty*s  Court  of  King*s  Bench  upon  motion  to  be 
made  in  the  said  Court  to  award  a  writ  or  writs  of  numdamus^  requiring 
the  members  or  pei^sons  of  such  city,  borough,  or  town  oorponUe, 
having  a  right  to  vote  at  or  to  do  any  other  act  necessary  to  be  done  in 
order  to  such  election,  respectively  to  assemble  themselves  upon  a  day 
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and  at  a  tiine  to  be  prefixed  in  iuch  writ  or  writs,  and  to  proceed  to 

the  election  of  a  mayor,  bailiffor  biulifis,  or  other  chief  officer  or  officers 

as  the  case  shall  require,  and  to  do  every  act  necessary  to  be  done  in 

order  to  such  election  or  to  signify  to  the  said  Court  cood  cause  to  the  Notioe  in  writ- 

contrary,  and  thereupon  to  cause  such  proceedings  to  be  had  and  made,  |J*^^^  J^u 

as  in  other  cases  of  writs  of  mandamus  sranted  by  the  said  Court,  of  be  fixed  up 

election  of  officers  of  cor^rations,  and  of  the  day  and  time  appointed  six  days  befare, 

in  and  by  any  such  writ  or  writs  of  mandamuM  for  holdmff  such  ^o^to^re^ 

assembly,  public  noticse  in  writing  shall  by  such  person  as  the  saia  Court  aide. 

shall  appomt,  be  fixed  in  the  market  place,  or  some  other  public  place 

within  such  city,  borough,  or  town  corporate,  by  the  space  of  six  days 

before  the  day  so  appomted,  and  such  officer  or  other  person  respec- 

tiyel^  shall  preside  m  such  assembly,  as  ought  to  have  presided  at  the 

election  of  such  mayor,  bailiffor  bailifis  or  other  chief  officer  or  officers, 

or  at  the  doing  of  any  other  act  necessary  to  be  done  in  order  to  such 

election,  in  case  the  same  had  been  made  or  done  upon  the  day  herein 

before  prescribed  for  that  purpose. 

Sect.  15.  And  that  where  any  writ  of  mandamns  shall  issue  out  of  Retan  to 
the  Court  of  King*s  Bench  in  any  of  the  cases  aforesaid,  the  person  or  f  "g^V  c.  4. 
persons  to  whom  such  writ  shall  be  directed,  shall  make  his  or  their  s.  g,  Eng!,  mUe, 
return  to  the  first  writ  of  mandtamu.  P-  **^' 

Sect.  16.  And  that  after  the  said  first  day  of  Trinity  Term  an  act  0  Ann.  e.  lo, 
made  in  the  sixth  year  of  the  reign  of  her  late  Majesty  queen  Anne,  tatesofleofuir 
intituled  ^  An  Act  for  the  Amendment  of  the  Law  and  better  Ad-  extended  to 
Tancement  of  Justice,**  and  all  the  statutes  of  jeofiuls  shall  be  extended  T^!^'^^^ 
to  all  writs  of  mandamus  and  proceedings  thereon,  for  any  of  the  «. ;,  i^*^.,  tmte, 
matters  in  this  Act  mentioned.  p.  440. 


1  Wm.  4,  c.  21. 

Au  Ad  to  Improve  the  Proceedings  in  Prohibition^  and  on  Writs  of 
Mandamus  (a).  [30th  March,  1801. 


•^^ — 


1&2Wm.4,c.58. 

An  Ad  to  enable  Courts  of  Lam  to  give  Belief  agaimt  Adverse  Claims 
made  upon  persons  having  no  Interest  in  the  subjed  of  such  Claims  (b). 

[20th  October,  1831. 

(a)  This  act  (set  forth,  ante,  p.  446),  although  in  terms  applicable  to  England 
only,  has  be«n  by  stat.  9  &  lOl^ct  c.  113,  s.  1  (I.)>  (set  forth,  pos^,  p.  458), 
expressly  extended  to  Ireland. 

(6)  Thu  act  (set  forth,  ante,  p.  448,  and  n.  (a)),  although  in  terms  applicable 
to  England  only,  has  been  by  slat.  9  &  10  Viet  c.  1 13,  s.  1  (L),  (set  forth, 
po$t.  p.  458),  expressly  extended  to  Ireland. 

'Jlie  provisions  of  the  above  act,  1  &  2  Wm.  4,  c.  58,  are  made  applicable 
to  cases  of  mandamus  by  the  prerions  stat.  1  Wm.  4,  c  21,  s.  4  (oafe,  p.  446). 
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1  Wm.  4,  c.  21. 


ProTlsionBof 
act  1  Wm.  4. 
c.  91  (ante, 
p.440},aBtowrits 
of  mandamua 
extended  to  Ire- 
land. 

ProvlBions  of 
the  act  19  Geo.  9, 
c.  lS,afi/«,p.454, 
as  to  writs  of 
mandamas 
extended  to 
other  cases  of 
writs  of  maoda- 
mos. 


For  protection 
of  ceitain 
officers  to  whom 
writs  of  man- 
dam  us  are 
directed. 
See  Stat.  1 
Wm.  4.  c.  91, 
s.  4,  En;.,  ante, 
p.  446. 


Proviso  as  to 
returns  of  writs 
and  issues 
joined. 


9  &  10  Vict.  c.  113. 

An  Act  to  improte  the  Proceedingn  tn  Ptoldhition  and  on  Writg  of 
Mandannu  pi  Ireland  (a).  [28th  AugUBt^  1846. 

Whbbbas  by  an  act  passed  in  the  first  jear  of  the  reign  of  his  late 
Majesty  Kin^  William  the  Fourth,  intituled  '^An  Act  to  improve  the 
Proceedings  m  Prohibition  and  on  Writs  of  Mandamus,**  certain  pro- 
visions were  made  relating  to  applications  for  writs  of  prohibition, 
and  to  the  proceedings  thereon,  and  to  damages  and  costs  of  soch 
applications  and  proceedings ;  and  it  is  expedient  that  the  said  pro- 
visions should  be  extended  to  and  be  in  force  in  Ireland :  It  is  enacted, 
that  the  several  enactments  contained  in  the  said  statute  relating  to 
applications  for  writs  of  prohibition,  and  to  declarations  and  other 
pleadings  and  proceedings  thereon,  and  to  the  recovery  of  costs  and 
damages  therein,  shall  be  and  the  same  are  hereby  extended  to  and 
shall  be  in  force  in  Irelimd. 

U.  And  whereas  the  provisions  contained  in  an  act  passed  in  the 
Parliament  of  Ireland  in  the  nineteenth  year  of  the  reien  of  his  late 
Majesty  King  George  the  Second,  intituled  *'  An  Act  for  the  better 
Regulation  of  Corporations,"  relating  to  the  writs  of  mandannu^ 
therein  mentioned,  have  been  found  useful  and  convenient,  and  the 
same  ought  to  be  extended  to  the  proceedings  on  other  such  writs ;  it 
is  enacted.  That  the  several  enactments  contained  in  the  said  last 
mentioned  statute  relating  to  the  returns  to  writs  of  mandamiu^  and 
the  proceedings  on  such  returns,  and  to  the  recovery  of  damages  and 
costs,  shall  be  and  the  same  are  hereby  extended  and  made  applicable 
to  all  other  writs  of  mandamiu^  and  the  proceedings  thereon,  except 
so  far  only  as  the  same  may  be  varied  or  altered  by  this  act. 

III.  And  whereas  writs  of  mandamus,  other  Uian  such  as  relate 
to  the  offices  and  franchises  mentioned  in  or  provided  for  by  the  said 
act  made  in  the  nineteenth  year  of  the  reign  of  King  George  the 
Second,  are  sometimes  issued  to  officers  and  other  persons,  command- 
ing them  to  admit  to  offices  or  do  or  perform  other  matters  in  respect 
whereof  the  persons  to  whom  such  writs  are  directed  claim  no  right 
or  interest,  or  whose  ftmctions  are  merely  ministerial  in  relation  to 
such  offices  or  matters;  and  it  may  be  proper  that  such  officers  and 
persons  should  in  certain  cases  be  protected  against  the  payment  of 
damages  or  costs  to  which  they  may  otherwise  become  liable ;  be  it 
thererore  enacted,  That  it  shall  be  lawful  for  the  Court  in  Ireland  to 
which  application  may  be  made  for  any  writ  of  mandamua  (other  than 
such  as  relate  to  the  said  offices  and  franchises  mentioned  in  or.pro- 
vided  for  by  the  said  act  made  in  the  reign  of  King  George  the 
Second),  if  such  Court  shall  see  fit  so  to  do,  to  make  rules  and  orders 
calling  not  only  upon  the  person  to  whom  such  writ  may  be  required 
to  issue,  but  also  all  and  every  other  person  having  or  claiming  any 
right  or  interest  in  or  to  the  matter  of  such  writ,  to  snow  cause  against 
the  issuing  of  such  writ,  and  payment  of  costs  of  the  application ;  and 
iip(;h  the  appearance  of  such  other  person  in  compbance  with  such 
rules,  or  in  default  of  appearance  after  service  thereof,  to  exercise  all 
such  powers  and  authorities,  and  make  all  such  rules  and  orders 
applicable  to  the  case,  as  are  or  may  be  given  or  mentioned  by  or  in 
any  act  passed  or  to  be  passed  during  this  present  session  of  t^arlia- 
ment  for  giving  relief  against  adverse  cliums  made  upon  persona 
having  no  interest  in  the  subject  of  such  claims :  Provided  always, 
that  the  return  to  be  made  to  any  such-writ,  and  issues  joined  in  fact 
or  in  law  upon  any  traverse  tht;reof,  or  upon  any  demurrer,  shall  be 

(a)  This  act,  although  it  makes  certain  acts  of  Parliament  relative  to 
England  applicable  also  to  Ireland,  yet  it  is  silent  as  to  the  act  6  &.  7  Vict 
c.  89,oiiee,p.453. 
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made  and  joined  by  and  in  the  name  of  the  person  to  whom  such  writ 

shall  be  directed ;  but  nevertJieless  the  same  shall  and  may,  if  the 

Court  shall  think  fit  so  to  direct,  be  expressed  to  be  made  and  joined 

on  the  behalf  of  such  other  person  as  may  be  mentioned  in  such  rules,  Proviao  as  to 

and  in  that  case  such  other  person  shall  be  permitted  to  frame  the  ^  whiSi%ro^' 

return,  and  to  conduct  the  subsequent  proceedings  at  his  own  expense ;  ceedings  are  to 

and  in  such  case,  if  any  judgment  shall  be  given  for  or  against  the  ^  carried  on. 

party  suing  such  writ,  such  judgment  shall  be  given  against  or  for  By  whom  return 

the  person  or  persons  on  whose  behalf  the  return  shall  be  expressed  *°  ^  prepared. 

to  be  made,  and  who  shall  have  the  like  remedy  for  the  recovery  of 

costs  and  enforcing  the  judgment,  as  the  person  to  whom  the  writ  judgment,  ftc. 

shall  have  been  directed  might  and  would  otherwise  have  had. 

IV.  That  in  case  the  return  to  any  such  writ  shall,  in  pursuance  of  proceedings  not 
the  authority  given  by  this  act,  be  expressed  to  be  made  on  behalf  of  ^  a^atj  by 
any  other  person  as  aforesaid,  the  further  proceedings  on  such  writ  the^cCT  °' 
shall  not  abate  or  be  discontinued  by  the  death  or  resignation  of  or  who  made 
removal  from  office  of  the  person  having  made  such  return,  but  the  ^^  g^^Jf^* 
same  shall  and  may  be  contmued  and  carried  on  in  the  name  of  such   wm.  4.  c.  91, 
person ;  and  if  a  peremptory  writ  shall  be  awarded  the  same  shall  and  ^  a.  Eng.,  amte, 
may  be  directed  to  any  successor  in  office  or  right  to  such  person.  ^'^  ' 

V.  And  for  making  some  further  provision  for  the  payment  of  The  costs  of 
costs  on  application  for  mandamus^  be  it  enacted,  That  in  all  cases  of  J^^^mu?' 
applications  for  any  writ  of  mandamtu  whatsoever  in  Ireland  the  to  be  in  the  dis- 
costs  of  such  application,  whether  the  writ  shall  be  panted  or  refused,  o-etion  of  the 
and  also  the  costs  of  the  writ,  if  the  same  shall  be  issued  and  obeyed,  see  stat.  1 
shall  be  in  the  discretion  of  the  Court,  and  the  Court  is  hereby  autho-  wm.  4,  c.  si, 
rized  to  order  and  direct  by  whom  and  to  whom  the  same  shall  be  »•  6^^Kng.,  on/e, 
paid. 

YI.  And  whereas  it  is  expedient  that  parties  interested  in  the  where  prose- 
issuing  of  or  in  the  proceedings  upon  writs  of  mandamus  shall  be  cutor  bitends  to 
enabl^  in  certain  cases  to  have  the  judgments  and  decisions  of  the  vididfty^of  a 
Court  of  Queen's  Bench  in  Ireland  in  respect  of  the  said  writs,  and  return  to  a 
of  the  proceedings  thereon,  reviewed  bv  a  Court  of  Error,  if  thev  SIS?d?M  hV 
shall  so  think  fit,  and  that  a  certain  mode  of  effecting  the  same  shall  wayof demurrer, 
be  ordained  and  established ;  and  whereas  there  is  not  any  power  or  5w"***«*  *  ^ 
authority  given  by  the  sfdd  recited  act  of  the  reign  of  his  Majesty   eiS!.^iS&,'"  ** 
King  Georee  the  Second  to  the  person  prosecuting  a  writ  of  man-  p.  451. 
damns  to  demur  to  the  return  made  to  any  such  writ,  so  that  the 
decision  of  the  said  Court  of  Queen's  Bench  as  to  the  validity  of  such 
return  could  be  reviewed  by  a  Court  of  Error;  for  remedy  whereof, 
therefore,  be  it  enacted.  That  in  all  cases  in  which  the  person  prose- 
cuting any  writ  of  mandamus  heretofore  issued  or  hereafter  to  be 
issued  shall  wish  or  intend  to  object  to  the  validity  of  any  return 
heretofore  made  or  hereafter  to  be  made  to  the  same,  he  shall  do  so 
by  way  of  demurrer  to  the  same,  in  such  and  the  like  manner  as  is 
now  practised  and  used  in  the  said  Court  in  personal  actions,  and 
thereupon  the  said  writ  and  return  and  the  said  demurrer  shall  be 
entered  on  record  in  the  said  Court,  and  such  and  the  like  further  proceedings 
proceedings  shall  be  thereupon  had  and  taken  as  upon  a  demurrer  to  thereupon  to 
pleadings  in  personal  actions  in  the  said  Court ;  Mid  the  said  Court  ^^cor^'^  ^^ 
shall  thereupon  adjudge  either  that  the  said  return  is  valid  in  law,  or 
that  it  is  not  valid  in  law,  or  that  the  writ  of  mandamus  is  not  valid  in 
law ;  and  if  the  Court  adjudge  that  the  said  writ  is  valid  in  law,  but 
that  the  return  thereto  is  not  valid  in  law,  then  and  in  every  such 
case  the  Court  shall  also  by  the  said  judgment  award  that  a  peremp- 
tory mandamus   shall    issue  in    that   l^half;  and  thereupon  such 
peremptory  writ  of  mandamus  may  be  sued  out  and  issued  accordingly  peremptory  writ 
at  any  time  after  four  days  from  the  signing  of  the  said  judgment;  2^?*^"®**^"'^ 
and  it  shall  be  lawful  for  the  said  Court  and  they  are  hereby  required,   aftJ  judgment, 
in  and  by  their  said  judgment,  to  award  costs  to  be  paid  to  the  party 
in  whose  favour  they  shall  thereby  decide,  by  the  other  party  or 
parties. 

VII.  And  be  it  enacted,  That  whenever  any  such  judgment  as  is  Party  aggrieved 
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byjildfiDeiit 
may  tae  oat 
A  writ  ofenor 
to  reverse 
the  same. 
Bee  Stat.  6  ft  7 
Vlctc.67>8.  S, 
Eng.,  ante, 
p.  451. 


Baillaerrtx' 
shaUbedoly 
pot  in  within 
four  dajs  slier 
allowance  of 
writ. 


No  aeUont  fte« 
for  obeying 


writ*  See  stat. 
6  &  7  Vict.  c.  57, 
a.  S,  Bac*,  utUe, 
p.  451. 

Conrt  of  Crrar 
may  make  rales 
of  practice,  ftc 
See  Stat.  6  ft  7 
Vict.  c.  67,  s.  4, 
TSnK^anie, 
p.  4S1. 


Act  max  be 
amended,  &c. 


hereinbefore  mentioned  shall  be  given,  or  whenever  iasue  in  fact  arm 
law  shall  be  joined^  upon  any  pleadiiogs,  in  porsuanoe  of  the  taid 
recited  act  of  the  reign  of  his  Majestj  King  Geoise  the  Second  and 
of  this  act,  or  of  either  of  them,  and  judgment  shall  be  given  thereon 
bj  the  said  Court,  it  shall  be  lawful  for  any  party  to  the  record  in 
any  of  such  cases,  who  shall  think  himself  aggrieved  by  such  judg- 
ment, to  sue  out  and  prosecute  a  writ  of  error  for  the  purpose  of 
reversing  the  same,  in  such  manner  and  to  such  Court  or  Courts  as  a 
party  to  any  personal  action  in  the  said  Court  of  Queen*s  Bench  in 
Ireland  may  now  sue  out  and  prosecute  a  writ  of  error  upon  the 
judgment  in  such  action,  and  such  and  the  like  proceedings  shall 
thereupon  be  had  and  taken,  and  such  costs  awarded,  as  in  ordinary 
cases  of  writs  of  error  upon  jud^ents  of  the  said  Court  in  personu 
actions ;  and  if  the  ju(^ment  or  the  said  Court  be  reversed  bv  the 
Court  of  Error  the  said  Court  of  Error  shall  diereupon,  by  their  judg- 
ment, not  only  reverse  the  same,  but  shall  also,  in  addition  thereto, 
give  the  same  judgment  which  the  Court  whose  judgment  is  so  re- 
versed ought  to  have  given  in  that  behalf;  and  if  by  their  sud  judg- 
ment they  shall  awara  that  a  peremptory  writ  of  mamdamuM  ahiul 
issue,  the  same  shall  and  may  accordingly  be  issued  by  the  proper 
officer  in  the  office  from  which  such  writs  issue,  upon  production  to 
him  of  an  office  copy  of  the  said  Judgment  of  the  Court  of  Error, 
which  shall  be  his  authority  and  warrant  for  so  doing :  Provided 
always,  that  bail  in  error  to  tne  amount  of  fifty  pounds,  or  such  other 
sum  as  may  by  any  rule  of  practice  be  appointed  as  hereinafter  pro- 
vided, shall  be  duly  put  in  within  four  days  after  the  allowance  or  the 
said  writ  of  error,  and  the  same  shall  afterwards  be  duly  perfected 
according  to  the  practice  of  the  Court  wherein  the  said  original 
judgment  was  given,  otherwise  the  plaintiff  in  error  shall  be  deemed 
to  have  abandoned  his  writ  of  error,  and  the  same  shall  not  be  further 
prosecuted. 

Yin.  And  that  no  action,  suit,  or  any  other  proceeding  shall  be 
commenced  or  prosecuted  in  Ireland  against  any  person  or  penoos 
whatsoever  for  or  by  reason  of  anything  done  in  obedience  to  any 
peremptory  writ  of  mamkamu  issued  by  any  Court  having  authority 
to  issue  writs  of  numikamu. 

IX.  And  that  the  said  Court  or  Courts  of  Error  which  are  hereby 
empowered  to  take  cognizance  of  the  matters  aforesaid  may  make  and 
they  are  hereby  directed  to  make,  from  time  to  time  and  as  often  as 
they  shall  see  occasion,  such  rules  of  practice  in  reference  to  the  said 
Implication  and  the  proceedings  thereon,  and  in  reference  to  the  writs 
of  error  hereinbefore  mentioned,  and  the  proceedings  thereon,  and 
the  amount  of  bail  to  be  taken,  as  the  said  Courts  respectively  may 
deem  necessary  to  effectuate  the  intention  of  this  act  in  relation  to 
the  same  respectively. 

X.  And  be  it  enacted,  That  this  act  ma^  be  amended  or  repealed 
by  any  act  to  be  passed  in  this  present  session  of  Parliament. 
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RULES,  ORDERS,  AND  REGULATIONS, 

Made  hy  the  Court  of  B.  'R.  in  pursuance  of  Stat  6  Vict 
c.  20,  far  tlie  government  of  the  Practice  of  the  Crown  side 
of  such  Court  in  England  (a). 

> 

1.  Masters  to  have  Custody  of  Records, — ^The  Qneen*8  coroner 
and  attorney,  and  Master  on  tne  Crown  side,  shall  have  the  care  and 
custody  of  the  records  and  other  proceedings  on  the  Crown  side  of  the 
said  Court. 

2.  Issuing  Writs, — ^Everr  writ  issued  on  the  Crown  side  of  the 
Court  shall  oe  prepared  and  engrossed  by  the  attorney  or  party  suing 
out  the  same,  and  the  name  and  address  of  such  attorney  or  part^ 
suing  out  the  same  shall  be  indorsed  thereon ;  and  eyeir  such  wnt 
shal^  before  the  issuing  thereof,  be  sealed  with  a  stamp  to  oe  provided 
for  that  purpose,  and  kept  at  the  Crown  Office,  and  an  entry  of  every 
such  writ,  together  with  the  name  and  address  of  the  attorney  or 
party  issuing  the  same,  shall  be  made  in  a  book  to  be  kept  at  the 
Crown  Office  for  that  purpose. 

3.  Teste  and  Return  of  TTrtti.— Everr  writ  of  subpoena  shall  be 
tested,  as  of  the  day  on  which  it  is  actually  issued. 

4.  Attachment, — ^Every  writ  of  attachment  of  contempt  shall  be 
tested  and  made  returnable  on  a  day  certain  in  Term  before  the 
Queen  at  Westminster. 

6.  Venire  Facias  Juratores, — ^Every  writ  of  venire  facias  juratores 
shall  be  tested  as  of  the  day  on  which  issue  is  joined,  or  if  there  be  a 
continuance,  on  the  day  of  the  last  continuance,  previous  to  the  award 
of  the  distringas  juratores^  and  shall  be  made  returnable  on  a  day  certain, 
or  immediately,  before  the  Queen  at  Westminster,  either  in  the  same, 
or  next  Term,  as  occasion  may  require. 

7.  Distringas, — Every  writ  of  distringas  juratores  shall  be  tested  as 
of  the  day  of  the  return  of  the  vemre  facias  juratores,  and  shall  be 
made  returnable  on  a  day  certain  in  the  next  ensuing  Term  before 
the  Queen  at  Westminster. 

8.  Mandamus, — ^Every  writ  of  mandamus  shall  be  tested  and  made 
returnable  on  a  day  certain  before  the  Queen  at  Westminster,  and 
there  shall  be  eight  days  at  least  between  the  teste  and  return  of 
every  such  writ  of  mandamus,  where  the  act  required  to  be  done  is  in 
London,  or  within  forty  miles  thereof,  and  fourteen  days  in  all  other 
cases. 

10.  Writs  of  Execution, — Every  writ  of  execution  may  be  tested  as 
of  the  day  on  which  it  actually  issues,  and  may  be  made  returnable 
either  on  a  day  certain  in  Term,  or  immediately  after  the  execution 
thereof;  and  the  party  suing  forth  the  same  shall  indorse  thereon  the 
place  of  abode,  and  addition  of  the  party  against  whom  the  same  is 
issued,  or  such  other  description  of  him  as  such  party  suing  out  such 
writ  may  be  able  to  give. 

11.  Piling  Writs  when  retumed.^T&Y&rj  writ  issued  on  the  Crown 
side  of  the  Court,  and  returnable  in  the  said  Court,  or  before  a  Judge 
thereof,  shall,  together  with  the  return  made  thereto,  be  filed  Bcoordrng 
to  the  exigency  of  such  writs  respectively,  on  or  before  the  return 
thereof;  and  such  writs  as  are  made  returnable  before  a  Judge, 
together  with  the  return  made  thereto,  and  the  Judge's  order  (if  any) 

(a)  Only  such  of  the  rales,  &e.,  are  hers  given  as  have  relation  to  the  snbject 
of  « 


462  AFPOrDDL 

made  thereon,  or  a  copy  thereof^  shall  be  transmitted  to  the  Crown 
OtBce  bj  the  clerk  of  such  Jadge,  and  filed  there  as  fioon  as  the  Jadge 
shall  have  made  snch  order,  or  exercised  his  discretioii  thereon. 

13.  Side  Bar  Ride  to  return  WriU. — ^A  side  bar  role  to  return  a 
writ  on  the  Crown  side,  maj  be  obtained  according  to  former  practice 
without  any  actual  motion  for  the  same,  which  shall  require  such 
return  to  be  made  within  four  dajs  next  after  service  of  such  rule,  if 
served  in  London  or  Middlesex,  and  within  eight  dajs  in  all  other 
cases. 

14.  No  Motion  to  file  a  Writ — It  shall  not  henceforth  be  necessary 
to  make  any  motion  to  file  any  writ  op  other  proceeding  returned  into 
the  said  Court,  but  the  same  shall  be  filed  at  the  Crown  Office  without 
any  rule  first  granted  for  that  purpose. 

15.  Copies  of  Proceedings^  j-c,  how  obtained. — Copies  of  mandCaaiitt, 
and  return  and  traverse,  or  other  pleadings  thereupon,  and  everv  other 
proceedings  filed  on  the  Crown  side  of  the  said  Court,  shall,  when 
required,  be  made  at  the  Crown  Office,  and  delivered  to  the  respective 
parties,  or  other  persons  reauiring  the  same. 

1 7.  Rule  to  plead — one  only  to  be  given.—One  side  bar  rule  to  plead 
only  shall  henceforth  be  given  in  afi  cases  on  the  Crown  side,  (and  it 
shall  not  be  necessary  to  give  any  peremptory  rule) ;  such  rule  shall 
be  drawn  up  and  served  as  well  in  Term  as  in  Vacation,  and  shall 
expire  in  ten  days  next  after  service  thereof. 

18.  Rules  to  repljf,  fpc. — One  side  bar  rule  only  to  reply,  rejoin, 
join  in  demurrer  or  in  error,  shall  henceforth  be  given,  which  shall  be 
drawn  up  and  served,  (and  oo  peremptory  rule  given  thereon) ;  and 
such  last-mentioned  rues  shall  in  all  cases  expire  in  four  days  next 
after  service  thereof. 

19.  Judgment  by  DtfoadL — In  case  no  plea,  replicadon,  rejoinder, 
joinder  in  demurrer,  joinder  in  error,  or  otJier  pleading,  shall  be 
entered  on  the  exmration  of  the  time  limited  bv  such  rule,  judgment 
as  for  want  of  sucn  pleading  may  be  signed  at  the  opening  of  the  office 
on  the  next  followmg  morning,  unless  any  order  of  we  Court  or 
Judge  extending  such  time  sludl  have  been  obtained  and  served,  and 
in  such  case  judgment  shall  not  be  signed,  until  the  day  after  the 
expiration  of  the  time  granted  by  such  order. 

20.  Judgment  on  VrnticL — In  all  cases  of  judgment  required  to 
be  signed  on  verdicts  given  at  Nisi  Prius,  the  jnm^  shall  be  produced 
at  the  Crown  Office,  and  judgment  shall  in  four  days  next  after  the 
return  of  the  distringas^  or  at  any  subsequent  time,  be  marked  thereon 
by  one  of  the  Masters,  or  the  assistant  Master,  unless  a  rule  shall 
have  been  obtained  for  a  new  trial,  or  to  enter  judgment  non  obstante 
veredicto^  or  to  arrest  judgment  in  cases  wherein  such  rules  may  by 
the  practice  of  the  Court  be  obtained. 

21.  No  Rule  for  Judgment. — It  shall  not  henceforth  be  necessary  to 
give  any  rule  for  judgment. 

22.  Proceedings  on  Orders  of  Sessions  removed, — In  all  cases  of 
orders  removed  in  this  Court  for  any  inferior  jurisdiction,  the  same 
shall  be  put  into  the  Crown  paper  for  argument,  upon  a  rule  to  shew 
cause  why  such  order  should  not  be  quashed.  In  all  other  cases,  the 
conviction  or  other  proceedings  intended  to  be  argued,  shall  be  put 
into  the  Crown  paper  on  a  rule  for  a  concilium;  which  rule  shall 
specify  the  day  on  which  the  case  will  be  put  into  the  pi^ier  for 
argument,  and  shall  be  drawn  up  and  served  six  days  at  least  before 
such  day  within  forty  miles  from  London,  and  eight  days  in  Ul  other 
cases. 

23.  Paper  Books, — ^In  all  cases  entered  for  argument  in  the  Crown 
paper,  the  prosecutor,  or  his  attorney,  shall  deliver  a  paper  book  of 
the  proceeoings  to  each  of  the  two  senior  Judges  of  tne  Court,  and 
the  defendant,  or  his  attorney,  shall  in  like  manner  make  and  deliver 
a  paper  book  to  the  third  and  fourth  Judges  of  the  said  Court 
respectively,  two  days  before  the  day  on  which  the  case  wiU  be  put 
in  the  paper  for  argument ;  and  such  several  paper  books  shall  in  all 
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caaes  (except  where  a  special  case  is  reserved  for  the  opinion  of  the 
Court)  contain  in  the  margin  thereof,  or  appended  thereto,  and  to  be 
delivered  therewith,  the  points  intended  to  be  argued,  but  shall  not 
contain  any  other  obserration  or  matter  than  snch  points  for  argument, 
together  with  copies  of  the  proceedings,  and  a  copy  of  the  rule  nisi  to 
quash,  or  for  a  cnnciUvm;  and  judgment  shall  be  given  by  the  Court 
agunst  the  party  neglecting  to  deliver  paper  books  to  the  Judges,  or 
delivering  the  same  without  the  points  tor  argument,  if  the  Court 
shall  so  pie 
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Established  and  ordained  by  the  Lard  Chief  Justice  and 
Judges  of  Her  Majestjfs  Court  of  B.  IL,  to  be  taken  here- 
after by  the  Queen^s  Coroner  and  Attorney  and  Master^  on 
the  Crown  side  of  the  said  Court  pursuant  to  Stat.  6  Vict, 
c.  20  (a> 

£.  9.  d. 
Copy  of  any  proceeding,  when  required,  not  more  thanl    n    5    O 

ten  sheets / 

If  more,  per  sheet         ...*,..  006 

Writ  Fees. 

For  every  attachment 0    5    0 

subpoena  to  testify  ....  026 

attachment  of  contempt     .        .        .        .050 
vewbre  facias  jurcUores  .  .  0    5    0 

distringas  juratores 0    5    0 

capias   and   distringas  ad  satisfaciendum, '\ 
elegit,  fi,  fa^  lev.fa.^  or  other  writ  after  >  0    5    0 

judgment J 

mandamus 0    5    0 

Filing  every  affidavit,  or  other  proceeding     .  .  0     10 

Certificate  of  the  finding  or  filing  of  any  proceeding  0    5    0 

Attendance  on  subpoena  for  expenses    ....  110 

at  assizes,  expenses  onlv        .        .        .        .000 

before  Houses  of  Loros  and  Conmions,  and\   i     i     a 

other  committees  for  expenses         .  J 

Search  (each  time) 0    10 

Special  Juij  (nominating) 110 

Administenng  oaths  in  Court   .        .        .        .  .020 

Taxine  every  biU  of  costs  less  than  three  folios      .  0    10 

If  more,  per  sheet 0    0    4 

r  Affidavits  and  rules,  search  for  (per  Term)       .  0    0    4 

<  Delivering  out  under  Judge's  order  for  production  at\  .     .     ^ 

I     assizes,  &c J 

Putting  case  in  the  Crown  paper  for  argument  0    10 

Rules. 

For  every  rule  to  plead,  reply,  &C.,  or  return  a  writ        0    10 
For  every  other  rule  .        .  .        .        .020 

If  exceedinff  teventy-two  words,  for  each  eighteen  words  0    0    3 
Copies  of  rules  half  the  chargip  for  the  original. 

(a)  Only  so  many  of  the  fees  are  here  inserted  as  related  to  the  subject, 

[INDEX. 
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A. 

ABATEMENT  OF  WRIT,  generaUy,  410,  411. 

under  stat.  1  Wm.  4,  c.  21,  t.  5,  411. 
ABBOTT,  lies  not  for,  29,  30. 
ABSENTEEISM,  return  of,  40, 196. 

form  of  return,  40— see  tits.  Desertion.  Ntm-Reeidenee. 
ABSOLUTION,  lies  for,  30,  49—866  tit  Biakcp. 
ACCOUNTS,  30, 136. 

ACT  OF  PARLIAMENT,  lies  to  execute  provisions  of,  11,  28,  30,  32,  266. 
the  Court  will  clearly  see  its  jurisdiction,  11,  30. 
application,  32. 
who  should  apply,  289* 

lies,  although  no  specific  person  named  to  enforce  the  provision^  32-— 
see  tit.  Jwriedieium, 
ACnON,  a  remedy  by  is  a  bar,  20|  23, 63. 
as  action  on  the  case,  20. 
special  assumpsit,  20. 
debt,  20. 
trover,  21. 
detinue,  21. 
mectment,  21. 
foes,  action  for,  21« 

withholding,  21— see  tit.  RuU. 
ADMINISTRATION,  LETTERS  OF,  when,  or  not,  gtanted  for,  32, 33, 34. 
lies  to  seal  to  letters,  &c.  34. 
against  whom  granted,  33. 
writ— form  of  mandatorv  clause,  33,  34. 
application,  who  entitled  ex  tMrito  jtutiiuB,  33. 

when  denied,  34,  35. 
duranie  mmori  mtate,  when  granted  for  letters,  36. 
ewii  testameHto  annego,  when  granted  for  letters,  36. 
Reiwnu. 

lis  pendens,  36. 

administration  committed,  35. 
various  returns,  36,  36. 
Bond. 

lies  for  production,  36. 
application,  36. 
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ADMIRALTY  (Court  qf),  36,  106. 

(Lords),  36. 
ADMISSUS  NON  FUIT,  return  of,  194. 
ADVOCATE  OF  DOCTORS'  COMMONS,  lies  not  to  admit, 

tit.  Inn  of  Court. 
AFFIDAVITS,  of  demand,  285. 

of  refusal,  286. 

in  support  of  application — see  tit.  JppUcatum, 

for  renewing,  what  necessary,  295. 

of  service  and  notice  of  rule,  when  to  be  made^  300. 

as  to  enlarging  rule,  301. 

as  to  shewing  cause,  301,  et  seq. 

as  to  rule  absolute,  303,  306. 

for  cross  write,  332  n« 

for  supersedeas,  335.  • 

when  re(|uired  in  mandamus  cases,  292,  413. 

how  entitled,  413. 

body  of  affidavit,  what  sufficient,  413. 

as  to  misrepresentetion,  414. 

supplemental  affidavits,  295,  414. 

jurat — form  of,  414. 

filing,  when  necessary,  306,  415. 

amendment  of,  415. 

coste  of,  415. 

in  support  of  motion  for  coste,  420. 

of  attechment,  423. 

of  information  for  fake  return,  433. 
AFFILIATION,  37. 
ALDERMAN,  when  granted  for,  37. 

lies  to  elect,  37. 

lies  to  return  election,  37. 
application,  37. 
rule,  37. 

service,  37* 

lies  to  return  and  admit,  38. 

lies  to  admit,  38. 

lies  to  swear,  38. 

lies  to  present,  38. 

lies  to  enforce  duty,  38. 

lies  to  remove,  when,  38. 

lies  to  restore,  38,  39* 
returns,  39«  40. 

form  of  direction  of  writ  to,  310  n. 
ALEHOUSE,  lies  not  to  license,  40,  41^see  tit  License. 
ALETASTER,  swearing  in,  when  granted  for,  41. 
ALIMONY,  when  granted  for,  41— see  tit  Baron  and  Feme. 
ALIAS  WRIT— see  tit  ffTrit  of  Mandamus. 
ALLEGIANCE  OATH,  when  granted  for,  41, 151.^— see  tit  Oath. 
ALMS,  writ  for,  41— see  tite.  Blue  Coat  School.    Ckariiy.     Charter  Bane 

School 
ALPHABETICAL  SERIES  of  the  subjects  as  to  which  the  writ  has  been 

either  granted  or  denied,  9,  29 — 281. 
AMENDMENT  OF  WRIT,  when  allowed,  334. 

at  trial,  390— see  tit  TWoZ. 

of  affidavits — see  tit  Afidamts. 

of  return,  368. 
AMERCEMENT,  remedy  by  bar  to  writ,  21,,  120. 
AMICABLE   ASSURANCE   COMPANY,  when   granted   to  swear  in 

director,  41. 
AMOTION  BY  CORPORATION  COMMISSIONERS,  retain  of;  39. 
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AMOTUS  NON  FUIT,  roturn  of,  194. 
ANSWER  IN  CHANCERY,  when  granted  to  seal,  42. 
ANTIQUITY  OF  WRIT,  1,  2,  n.  (/),  261  n,  263  n.  438  n. 
APPARITOR  GENERAL,  when  granted  for  office  of,  42. 

when  to  enforce  duty,  42. 
APPEAL,  lies  to  hear  appeal,  14,  41,  42,  7B,  122,  137,  231,  232,  233,  234. 

but  not  if  there  be  another  remedy,  21,  235. 
APPUCATION  FOR  RULE  FOR  WRIT,  proceedings  previously  to,  282. 

demand  and  refusal,  162,  163,  282--a8  to  demand  and  refusal,  see 
those  titles. 

notice  of  application,  where  necessary,  183,  287,  298,  407. 
where  not,  287. 

nature  of,  5,  287. 

under  stat.  1  Wm.  4,  c.  21,  6. 

when  applicant  entitled,  or  not,  eav  debUo  jwtUim^  287,  288. 

right  to  writ  must  be  both  legal  and  equitable,  9,  27,  28,  29. 
,  must  be  dearly  substantiated,  28,  29,  250,  251. 

all  lepal  requirements  must  be  fulfilled,  28,  294. 

by  whom  made,  288,  289. 

against  whom  to  be  made,  29,  290. 

as  against  corporate  bodies,  290. 

as  against  the  Crown--see  tits.  Croi/m,    Custom.    Manor  Royal, 

when  to  be  made,  184,  290,  291. 

must  not  be  j^remature,  290. 

must  be  witlun  reasonable  time,  290,  291 . 

when  granted  immediately  on  default,  &c.  290. 

when  dismissed,  291,  292. 

costs,  291. 

affidavits  in  support,  when  necessary,  292. 

what  they  should  contain,  292,  293,  294,  413, 415. 

grounds  of  application,  293,  294. 

renewing  apphcation,  294,  295. 
APPOINTMENT  TO  OFFICE,  Ues  for,  63, 70,  89,  205. 
APPORTIONMENT  OF  MONEY,  lies  for,  when,  121,  222,  223. 

lies  to  pay,  210— see  tit  Money. 
APPRAISEMENT,  return  of,  34,  279. 
APPRENTICE,  when  it  lies  for,  42. 

to  receive  an  apprentice,  when,  42. 

lies  to  admit  to  freedom  of  company,  42,  125. 

lies  to  enrol  and  enter  apprenticeship  deeds,  125. 

as  to  pauper  apprentices,  42, 219,  220. 
APPROVAL  FOR  OFnCES.  lies  not  for,  14, 15, 144, 145. 
APPROVED  MEN  OF  GUILDFORD,  when  granted  for,  42. 
APPROVER  OF  GUNS,  42. 
APPUNCTUATU8  NON  FUIT,  return  of,  194. 
ARBITRATION,  may  be  had  in  mandamus  cases,  412. 
ARBITRATOR,  when  granted  for,  42--^ee  tit.  Unmire. 
ARCHDEACON,  lies  to  admit,  42. 

return  of,  not  having  taken  oath  of  canonical  obedience,  42. 
non/uit  electus,  42. 

lies  to  restore,  42. 

as  to  office  of  archdeacon's  registrar— see  tit.  Registrar, 
ARMOURERS  AND  BRAZIERS,  43, 126. 

lies  to  swear  in  to  office  of  freeman  of,  126. 
ARTICLES  OF  PEACE,  43,  214. 
ASHBURTON,  EIGHT  MEN  OF,  writ  to  restore,  43. 

to  swear  in,  43. 

form  of  writ,  43,  319,  320. 
ASSESSORS,  43. 

ASSIZE,  remedy  by,  formerly  a  bar  to  writ,  19>  20,  60, 172. 
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ASSIZES  (Niti  Prhu),  form  of  direction  of  writ  to,  3ia  '..".  \ 

{Crown  Court),  310,  311. 
ATTACHMENT,  nature  of,  421. 

when  panted,  6,  8,  344,  353,  366,  422,  423. 
how  obtained,  423. 
motion  for,  423. 
rale  nisi,  423. 
■hewing  cause,  423,  424. 
affidavits,  423. 
form  of  writ,  424. 
how  tested,  424. 
as  to  execution,  424. 
defendants,  423. 
ATTORNEY,  lies  for,  43. 
lies  to  practise,  43. 

when  panted,  44. 
lies  to  admit,  44. 
lies  to  restore,  44. 

return  of,  speaking  contemptuous  words  of  Judge,  45, 268. 
Roils,  45,  I6l-l64~see  tit.  Barnard 8  Inn, 
AUDITOR  OF  CHAMBERLAIN'S  AND   BRIDGEMASTER'S  AC 

COUNTS,  admission  to  office  of,  45. 
AUDrrOR  OF  CHURCHWARDENS'  ACCOUNTS,  45. 
AUDITOR  OF  OVERSEERS'  ACCOUNTS,  45. 
AUDITOR  OF  PARISH  ACCOUNTS.  45,  208. 

lies  for  election  of,  74,  208. 
AUGMENTED  CURACY,  45— see  tit.  Curacy. 
AUTHORITY,  lies  for  loss  of,  227. 
AUTRE  F0I8  ACQUIT,  45— see  tit  Courts  Iitferwr. 
AVERMENTS,  in  writ,  when  necessary,  309,  319. 
conseouence  of  failure  of,  309. 
of  jurisdiction  of  Court,  319. 
of  prosecutor's  title,  320. 

rules  as  to,  321. 
of  defendant's  dutv,  322. 
of  demand  and  refusal,  323. 
of  absence  of  specific  legal  remedy,  323. 
omission  in  consequence  of,  328. 
of  return,  must  be  certain,  353— see  tit  Return, 
AWARD,  enforcing  by  company,  45. 


B. 

BAILIFF  OF  BOROUGH,  ties  for,  45. 

lies  ^>  elect,  45. 

lies  to  hold  Court  for  that  purpose,  46. 

appUcation  under  stat  6  &  7  Vict  c.  89t  46. 

lies  to  admit  and  sweat,  46. 

lies  to  restore,  46. 
BAILIFF  OF  MANOR,  46— see  tit  Manor. 
BANK  OF  ENGLAND,  ties  not  for  transfer  of  stock,  20, 46. 

lies  not  for  production  of  accounts,  46. 
BANKRUFr,  ties  for  further  examination,  46. 

lies  not  to  grant  certificate,  47. 
BANNITU8,  lies  not  to  restore,  2,  269. 
BARNARDS'  INN,  attorney  of,  47. 

lies  not  to  admit  to,  44. 
BARON,  Court,  47. 
BARON  AND  FEME,  47. 
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BARRISTER-AT-LAW,  47. 
BASTARDS,  lies  to  jottices  as  to,  47.- 

lies  to  hear  appod  as  to,  47*  48. 

lies  for  costs  of  maintenance  of,  48. 

lies  to  enforce  order  of  affiliation,  48. 

lies  not  to  convict  for  deserting,  48. 
BEDFORD  LEVEL,  lies  to  restore  receiver  of,  48. 

collector,  48. 

lies  to  admit  and  swear  registrar  of,  48. 
BELLS,  lies  not  to  set  up  church  bel)s,  22. 
BERMUDAS  COMPANY,  lies  to  restore  to,  49. 
BERWICK-UPON-TWEED,  form  of  direction  of  writ  to,  311. 
BILL  OP  EXCEPTIONS,  applicable  to  trial  of,  412. 
BIRTHS,  registrar  of,  49. 
BISHOP,  49. 

application  against,  49. 

costs,  49. 
BLACKSMITHS'  COMPANY.  Ues  for  deUvery  of  books  of,  49. 
BLUE  COAT  SCHOOL,  lies  not  to  restore  scholar  of,  49. 
BOND,  49. 

payment  of  money  due  on  bond,  writ  lies  n9t  for,  11 — see  tits.  AdmimS'' 
troHon'    Constables^  High  {Bond). 
BOOKS,  &c.,  lies  for  delivery  of,  49»  50. 
rule,  form  of,  49*  n.  (rr). 
writ,  form  of,  50. 

lies  for  deposit  of,  50 — see  tits.  Blacksmiths*  Companny,  Bonmgh  {Books). 
Company  {Books).    ComUtr  {Accounts,  Books,  Src.) 
BOROUGH,  50. 

as  to  officers  of,  see  tit.  Ofiee. 

lies  for  payment  out  of  borough  fund,  50,  51. 

lies  to  make  borough  rate,  51. 

lies  to  hear  appeal  against  borouffh  rate,  51. 

lies  to  compel  payment  of  borougn  rate,  51,  52. 

lies  for  inspection  or  delivery  of  borough  rate-books,  62. 
BOROUGH  COMPTER,  form  of  direction  of  writ  to,  311. 
BOROUGH  CORPORATION,  form  of  direction  of  writ  to,  311. 
BOROUGH  COURT,  62. 

BOROUGH  GAOL,  form  of  direction  of  writ  to,  31 1. 
BOWLING  GREEN,  52. 
BRIBERY,  return  of,  196. 
BRIDEWELU  lies  to  restore  governor  of,  52. 
BRIDGE,  62. 

BRIDGE  HOUSE  ESTATES,  lies  to  restore  clerk  of,  52,  53. 
BRIDGEMASTER'S  ACCOUNTS,  lies  to  admit  auditor  of,  45,  53--^e 

tit  Auditor  of  Chamberlain's,  ^c.  Accounts. 
BRISTOL,  lies  for  steward  of  Sheriffs'  Court  of,  53. 

lies  to  restore  steward  of  Tolsey  Court  of,  63 — see  tits.  Courts  Inferior 
{Sheriffs  Court),  (Iblsey  Court). 
BUILDING  ACr,  lies  not  to  reinstate  decorations  of  a  party  wall  pulled 
down  under  Building  Act,  20,  53— see  tits.  Act  qf  Parliament. 
Conviction. 
BURGESS,  lies  for,  53,  64. 

lies  to  elect,  64. 
application,  54. 

lies  to  admit,  64. 

lies  to  swear  in,  55. 

lies  to  enrol,  55. 

lies  to  restore,  55, 
returns,  55. 
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BURGESS  (CAPITAL),  election,  55,  61. 
lies  to  admit,  11. 
lies  to  swear  in,  56. 
application,  56. 
rale,  56,  303. 
lies  to  restore,  56. 
lies  to  remore,  when,  11,  56. 

(CHIEF),  Hes  to  elect,  56,  64. 

(COMMON),  Hes  to  restore,  57. 

(FREE),  Ues  to  elect,  57. 

lies  to  admit,  57- 
lies  to  swear  in,  57. 

(INN  BURGESS  OF  WIGAN),  lies  to  mtoi«,  57. 

(PRINCIPAL),  lies  to  elect,  57. 

ROLL,  insertion  of  name,  57, 450. 

inspection,  &c.  58. 
restoration  of  name,  58,  450. 
application,  58,  450. 
wnt,  59. 
return,  59*  450. 
cosU,  59*  450. 
assessors'  election,  59 — see  tits.  Auetmjm. 
BURIAL,  lies  to  compel,  when,  22,  59»  60,  65 — see  tit.  Corpse* 
BUTCHERS'  COMPANY,  lies  to  restore  derk,  60. 
BYE-LAWS,  60,  96. 


C. 

CALLS,  60. 

CANAL  COMPANY,  lies  to  command  it  to  enrol  contraeta,  &c.  60. 

to  maintain  their  canal,  60— see  tit  RrnkDaj/. 

to  establish  uniform  tolls,  60 — see  tit  Compeiuaium  (CoMqiaiqf). 
CANON,  to  admit  to  a  canonry,  61 — see  tit  Raiboay, 

to  institute  indirect  and  invest  therein,  61. 

lies  not  to  choose  a  supernumerary  canon,  61. 

lies  not  to  restore,  61. 
CANONS  RESIDENTURY,  Ues  to  elect,  61. 

lies  to  elect  a  canon  to  be  dean,  6}. 
CANTERBURY,  COURT  OF,  61, 106. 

lies  to  restore  attorney  of,  44. 
CAPITAL  BURGESS,  61. 

CITIZEN,  61,  74. 

CARRIERS,  lies  to  hear  appeal  against  conviction  of,  61 — see  tit  Rmiima^ 

(Chodi). 
CASE,  62. 

the  granting  of  acase  at  sessions  is  a  bar  to  writ,  21, 219, 235. 
CASUS  OMISSUS,  lies  not  to  supply,  31,  64. 
CATHEDRAL  STALL,  lies  to  admit  to,  61. 

lies  not  for  profits  of,  20. 
CENTRAL  CRIMINAL  COURT,  form  of  direction  of  writ  to,  311. 
CERTIFICATE,  lies  for  grant  of,  62. 

of  obedience  to  peremptory  writ,  7,  408. 
CERTIORARI,  lies  not  to  review,  &c.  where  certiorari  taken  away,  62,  231. 

lies  to  amend  return  of,  62. 
CHAMBERLAIN,  lies  for,  62. 

lies  to  elect,  62. 

lies  to  admit,  62— see  tit.  Auditor. 
CHAMBERLAIN'S  ACCOUNTS,  AUDITOR  OF,  lies  to  admit,  45. 
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CHANCERY,  INN  OF,  63. 
CHAPEL,  lies  to  enrol  a  chapel,  62. 
CHAPELWARDENS,  lies  to  swear  in,  63. 

role,  298. 
CHAPLAIN,  when  it  lies  to  appoint,  63 — see  tit  Clmrchwardeiu. 
when  it  Hes  to  admit,  63. 
fies  to  allow  him  to  perform  his  official  duty,  63. 
when  it  lies  to  license,  63. 
CHARITY,  when  it  lies  in  respect  of,  63, 140. 

lies  for  keys,  &c.  of  charity  chest,  64-~see  tits.  Bine  Coat  School. 
Charter  House  School. 
CHARTERS,  lies  to  compel  obedience  to,  11,  28,64— see  tit.  Jurisdiction. 
CHARTER  HOUSE  SCHOOL,  lies  not  to  restore  a  scholar  of,  64. 
CHATTELS,  lies  not  for  restitution  of,  11. 
CHESHIRE,  SHERIFF  OF,  form  of  direction  of  writ  to,  311. 
CHESTER,  COURT  OF,  64, 106. 

lies  for  restoration  of  attorney  of,  45. 
CHIEF  fiURGESS,  64. 
CHRISM,  has  been  granted  for,  49,  64. 
CINQUE  PORTS,  form  of  direction  of  writ  to,  311. 
CHURCH,  66. 

lies  for  keys  of,  65. 

lies  for  burial,  66. 

lies  to  compel  church  trustees  to  act,  65. 

lies  not  to  make  church  rate,  12,  23,  65,  68. 

lies  to  make  rate  in  nature  of^  12,  66. 

returns  thereto,  67. 
lies  to  compel  payment  of  rate,  67* 
lies  to  command  making  of  rate  for  payment  of  loans,  67. 
returns  thereto,  68. 
CHURCH  BOOKS,  ties  not  for,  22. 
CHURCH  VESTMENTS,  lies  not  for,  22. 
CHURCHWARDEN,  68. 

when  it  lies  for  office  of,  68,  69- 
ties  to  elect,  69. 

lies  to  produce  rate  books  at  a  scrutiny  of  the  poll,  70. 
lies  to  appoint,  70. 
affidavits,  70. 
tie6  to  admit,  70. 

cross  mandanuues  will  be  granted,  70. 
lies  to  swear  in,  70. 

rule  for  writ,  73,  298. 
writ,  73, 325. 
returns  thereto^  69* 
'  lies  to  restore,  73. 
lies  to  allow  accounte,  74. 
ties  to  reimburse,  74. 
ties  not  to  make  rate  to  reimburse,  74. 
ties  to  aUow  inspection  of  accounte,  16, 74. 
ties  to  hear  a  complaint  against  for  not  signing,  passing  and 

detirering  accounte,  70. 
ties  to  command  them  to  assemble  parishioners  in  order  to  elect 
churchwardens,  74. 
CmZEN,  ties  to  admit,  74. 
ties  to  restore,  74. 
ties  to  restore  a  capital  citiaen,  74. 
CITY— see  p.  71. 
CITY  WORKS,  CLERK  OF,  ties  for  office  of,  75 

lies  to  restore,  75. 
CLERK  OF  BUTCHERS'  COMPANY,  75. 
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CLERK  OF  CITY  WORKS,  76. 

THE  CROWN.  75. 

CUSTUS  BREVIUM,  75. 

DEAN  AND  CHAPTER,  76. 

THE  nNES  IN  MARCHES  OF  WALES,  75. 

GUARDUNS  OF  POOR,  7ft,  129. 

JUSTICES,  75. 

LAND  TAX  COMMISSIONERS,  75. 

MASONS'  COMPANY,  75. 

' '  PARISH,  75. 

PEACE,  76. 

PRIVATE  COMPANIES,  76. 

as  to  restoration  of,  84. 

lies  for  perforroaDce  of  official  duties,  84 

TURNPIKE  TRUSTEES,  76. 

VESTRY,  76, 

VILL.  76. 

WATERS,  LONDON,  76. 


lies  not  for,  169. 
CLOTHMAKERS'  COMPANY,  76. 
COALMETER,  lies  not  for,  169. 
COLCHESTER,  Corporation  Court  of.  7,  106. 

lies  to  swear  in  high  steward  of,  76. 

lies  to  restore  attorney  of,  44. 
COLLATERAL  SECURITY,  no  answer  to  writ,  68. 
COLLEGE,  76. 

lies  not  for  a  college  chaplain.  76— see  tit.  Chtq^lam. 

as  to  election  of  fellows,  77,  441. 

when  it  lies  to  admit  a  fellow,  77»  441 . 

lies  not  to  expel  a  fellow,  77. 

lies  to  hear  an  appeal  on  the  expulsion  of  a  fellow,  78. 

lies  not  to  restore  a  fellow,  78. 

where  it  lies  not  for  the  profits,  &c.  of  a  fellowship,  79. 

lies  to  admit  librarian,  79. 

lies  to  appoint,  elect,  admit,  swear  in  and  restore  master  of  coUeife,  79^ 

lies  not  to  admit  to  be  member  of  college,  79* 

lies  to  command  master  to  take  oaths  of  fellows  under  stat.  1  Wm.  &  M. 
c8— 80. 

lies  not  to  command  senior  fellow  to  be  president  thereof,  80. 

as  to  when  it  Ues  for  provost,  80. 

lies  to  admit  to  a  scholarship,  80. 

lies  to  command  the  affixing  of  the  college  seal,  80. 

lies  not  to  deprive  vice  master,  80. 

lies  not  for  matters  within  the  visitatorial  jurisdiction,  80,  81. 

form  of  direction  of  writ  to,  317.      - 
COMMISSARY  OF  YORK,  form  of  direction  of  writ  to.  311. 
COMMISSIONER,  lies  to  certify  election  of  a  commissioner  under  an  act 
of  Parliament,  81 — see  tit.  C^ke. 

lies  to  swear  him  in,  81, 120. 

lies  to  command  commissioners  under  act  of  Parliament  to  execute  their 
duties,  32,  120— see  tit.  Diiftes. 
COMMISSIONERS  OF  POOR  LAW— see  tit  Poor  Law  Commiuumen. 
COMMISSIONS,  81— see  tit.  Militia. 
COMMON  BURGESS,  81. 

COUNCILMAN,  81. 

COMMONER,  election  of,  81. 

lies  to  admit,  81. 

lies  to  restore,  81. 
COMMON  LAW— see  tit.  JurisdictioH. 
COMMON  PLEAS  COURT,  81. 
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COMPANY,  lies  for  regulation  of  joint  stock  company,  82. 

as  to  compensation  by  company,  82. 

lies  to  swear  in  directors,  82,  82,  n.  («). 

lies  for  performance  of  duties  of  company,  82,  291. 

lies  not  m  certain  cases  to  command  enrolment  of  shares,  82,  83. 

when  it  lies  to  enforce  payment  of  calls,  83. 

lies  in  certain  cases  to  command  a  company  to  satisfy  judgments 
recovered,  83. 

lies  to  allow  a  proprietor  to  inspect  books,  papers,  &c.  83,  84. 

lies  for  deliyeiy  ot  books,  &c.  of  company,  84. 
COMPENSATION,  lies  to  command  a  company  to  compensate  for  land,  &c. 
taken,  85. 

lies  to  assess  compensation,  85. 

lies  to  enter  up  judgment  for  compensation  money,  86. 

when  it  lies  for  payment  of  compensation,  86, 147* 

when  lies  for  payment  of  costs  of,  86, 147, 148. 

lies  to  review  taxation  of,  86. 

when  application  for  writ  to  be  made.  87* 

affidavits  in  support  thereof,  87. 

lies  to  assess  damaffes  for  loss  of  municipal  office,  87* 

lies  that  Lords  of  'masury  should  hear  appeal,  87*  266* 

lies  to  execute  bond  to  secure  compensation,  88. 

lies  to  enforce  payment  of  borough  rates  to  pay  bond,  88. 

lies  for  compensation  under  Drainage  Acts,  if  no  other  remedy,  120. 

as  to  compensation  for  damage  done  by  rioters,  88. 

lies  for  compensation  to  shenffs  under  stat  55  Geo.  3,  c.  50—89. 
COMPLAINT,  writ  to  compel  justices  to  hear,  41,  128,  218,  230. 
CONCURRENT  WRITS— see  tit.  Writ  o/MandamMS. 
CONDITION  PRECEDENT,  return  of,  68,  187. 
CONFESSION  AND  AVOIDANCE— see  tits.  Writs  qf  Mandanms.    Re- 

tum.    Plea. 
CONFIRMATION,  lies  for,  89. 
CONSECRATION  OF  BISHOP,  89. 

lies  not  for,  49* 
CONSTABLE,  lies  for  office  of,  89. 

lies  to  admit,  89« 

lies  to  appoint,  89* 

lies  to  swear  in,  89* 

lies  to  restore,  89- 

lies  to  hear  appeal  against  allowance  of  accounts,  90. 

lies  not  to  command  payment  of  money  by,  90. 

lies  for  reimbursement  of,  90. 

when  it  lies  for  reimbursement  by  high  constable,  90. 

lies  to  put  in  suit  condition  of  high  constable's  bond,  when,  17f  90, 91. 
CONTRACT,  lies  not  to  command  a  public  board  to  execute  contract, 
32,  91. 

lies  to  command  overseers  to  pay  money  in  pursuance  of,  91. 
CONVICTION,  lies  to  hear  appeal  against,  41,  91,  302. 

lies  to  enforce  a  conviction,  91. 

lies  to  complete  record  of  a,  92. 
COPYHOLD  COURT,  92. 
CORONERS,  lies  for  office  of,  92. 

lies  to  elect,  92. 

lies  to  hold  an  inquest,  &c.  92. 

lies  to  pa^  coroners'  fees.  Sec.  92,  93. 

form  of  direction  of  writ  to,  311. 
CORPORATION,  MUNICIPAL,  lies  for  a  municipal  office,  26, 27. 

lies  to  enforce  duties  of,  93. 
form  of  writ,  324. 

lies  for  deliver]^,  &c.  of  municipal  insignia,  94. 

lies  for  inspection  of  municipal  books,  &c.  94,  95. 
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CORPORATION,  MUNICIPAL--eoB<tiHi«i. 

lies  to  affix  seal  to  any  document  to  which  it  should  be  affixed,  96. 

lies  to  act  in  pursuance  of  bye-laws,  96. 

lies  to  admit  to  a  franchise,  96. 

form  of  direction  of  writ  to,  31 1 . 
CORPORATION,  TRADING,  lies  not  to  perform  duties,  &c  97- 

lies  not  to  produce  accounts,  23,  97. 

lies  not  for  delivery  of  trading  mark,  97. 
CORPSE,  lies  to  deliver  up,  97. 
COSTS,  lies  to  pay  costs,  when,  97,  98. 

lies  to  issue  distress  for,  98. 

of  premature  application  for  rule  for  writ,  how  awarded,  291,  306. 

of  rule  absolute,  how  awarded,  306. 

as  to  cross  writs,  333. 

as  to  ouashing,  339* 

as  to  aemurrer  to  return,  380. 

of  trial,  394. 

of  spedal  case,  411. 

when  granted,  after  verdict  on  a  traverse  to  a  return  under  9  Ann. 
c.  20,  s.  1,  and  1  Wm.  4,  c  21,  s.  3—415. 

as  to  ministerial  offices,  &c.,  in  cases  within  1  Wm.  4,  c.  21,  8.4-— 415. 

as  to  demurrer  to  return  under  6  &  7  Vict.  c.  67>  8.  1—415. 

as  to  writ  of  error  under  6  &  7  Vict.  c.  67,  s.  2—415. 

general  rules  as  to  award  of  costs,  416,  417. 

when  defendant  entitled  to,  8. 

when  treble  costs  given,  417. 

against  whom,  418. 

corporation  municipal,  418. 
justices,  418. 
inhabitants,  418. 
officers,  &c.  419. 

how  obtained,  419. 

motion  for,  419. 

affidavits  in  support  of,  420. 

rule  nisi,  form  of,  421. 

security  for,  421. 

formd  pauperis^  421. 

taxation  of,  421. 

as  to  false  return— see  Fake  Return. 

execution  for,  8,  392. 
COUNCILIiOR,  lies  for  office  of  common  councilman,  99. 

lies  to  elect,  99»  100. 

lies  for  inspection  of  voting  papers,  100. 

lies  to  admit,  100. 
returns,  100. 

lies  to  admit  and  swearing  in,  100. 
return,  100. 

lies  to  compel  performance,  duties,  &c.  101. 
return, 

lies  to  restore,  101. 
form  of  writ,  101, 
return,  101,  102. 

lies  not  to  remove,  102. 
COUNTY,  lies  to  deliver  up  Accounts,  Books,  &c.  102. 

lies  to  inspect  accounts,  books,  &c.  102. 

lies  to  make  rate,  when,  103. 

lies  to  levy  proportion  of  rate,  103. 

lies  to  hear  appeal  against  rate,  103. 

lies  to  elect  county  treasurer,  103. 

lies  not  to  enforce  duties,  &c.,  when,  98,  103,  104. 
COUNTY  COURT,  104, 106. 
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COUNTY  GAOL,  fonn  of  directum  of  writ  to,  311. 

COUNTY  RATE,  104. 

COURT,  INN  OF,  104. 

COURTS,  when  the  writ  lies,  104, 105, 106. 

lies  to  hold  Courts,  108. 
retams,  109. 

lies  to  pay  obedience  to  tolt,  109. 

lies  to  receive  plaint,  109. 

lies  to  proceed  with  a  cause,  109. 

lies  to  near  a  cause,  109,  230. 

lies  to  hear  appeal,  109 — see  tit  Appeal, 

lies  to  state  a  case,  110 — see  tit.  Can, 

lies  to  rehear,  when,  110, 236. 

lies  not  for  new  trial,  110. 

lies  to  proceed  to  judgment,  when,  110,  111,  115. 

lies  not  to  review  a  judffment.  111. 

lies  to  makeup  a  record,  92,  111,  237—239. 

lies  to  correct  proceedings,  when,  11, 17, 105,  111,  112. 

lies  from  Chancny  to  Court  of  B.  R.,  112. 

lies  not  from  B.  R.  to  C.  B.,  112. 

as  to  mandamus  to  Judicial  Committee  of  Privy  Council,  112. 

lies  not  for  officers  of  Courts,  when,  178,  228. 
COVENANTS,  return  of  breach  of,  125. 
CRIMINAL  INFORMATION  for  false  return— see  tit  Eetum. 
CROSS  WRTTS-see  tit.  Writ  qfMcMdanuu. 
CROWN,  lies  not  to  the  Crown,  112. 

lies  not  to  officers  of  Crown  as  such,  112, 115, 265. 
CURACY,  113. 
CURATE,  lies  for  office  of,  113. 

lies  to  admit  to  chapel,  113. 

lies  to  license,  113 — see  tit.  Licente. 

lies  to  restore  to  chapel,  when,  113,  1 14. 

lies  not  to  license  curate  of  augmented  curacy,  26, 114. 

lies  for  perpetual  curates,  114. 

lies  to  nominate  a  perpetual  curate  to  be  licensed,  114. 

lies  to  admit  to  perpetual  curacy,  114. 

lies  to  nominate  a  stipendiary  curate  for  license^  114. 
CUSTOM,  lies  to  present  manonal  custom,  115. 

lies  to  enforce  a  legal  custom,  115. 

return  of  custom  to  remove  at  pleasure,  39, 101, 175, 176,  264. 

return  of  custom,  115, 176. 
CUSTOMS,  lies  to  Commissioners  of  Customs  to  do  their  duties,  115. 
CUSTOS  BREVIUM,  lies  not  to  restore  derk  of,  115, 116. 
CUSTOS  ROTULORUM,  116. 

CUTLERS'  COMPANY,  COURT  OF  ASSISTANTS  IN,  Ues  to  restore 
one  to  be  one  in  the  Court  of  Asnstants,  116. 


DAMAGES,  p.  116— see  tit  Trial. 

DEAD,  116. 

DEAN,  lies  for  office  of,  116. 

lies  for  election  and  admission,  116. 

lies  to  elect  canon  residentiary  to  qualify  for  dean,  61, 116. 
DEAN  AND  CHAPTER,  lies  not  to  restore  clerk  of,  116. 

lies  not  for  a  register  of,  116. 
DEAN  OF  ARCHES,  116. 
DELEGATES'  COURTS,  116. 
DEMAND,  when  necessary,  84, 162, 163,  282,  283. 
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DEMAND—con/JiiMd. 

by  whom  made,  283. 

when,  283. 

presomptioD  of  waiver,  283. 

to  whom  made,  284. 

if  more  than  one>  284. 

form  of,  284. 

when  in  altemative>  284. 

affidavit  of  having  been  made*  285«  294. 
may  be  amended  in  this  respect,  294. 

when  want  of  demand  can  be  taken  advantage  of,  287«  290,  291 . 
•   averment  in  writ  of  demand  and  refoeal,  323. 
DEMURRER,  to  return— see  Mcmdanms,  Writ  of,  tit.  Itefimi. 

to  plea,  replication,  rejoinder,  &c. — see  tit.  P!ea. 
DEPOSITIONS,  116. 
DEPUTY  OFFICER,  1 16, 177,  289— see  tit.  QgUx. 

lies  for  deputy  registrar,  23. 

lies  to  admit  deputy  secretary,  164. 

lies  to  swear  in,  247. 
DESERTION  OF  OFFICE,  Return  of,  40,  55,  196— see  tit.  dbsenieeum. 
DIEM  CLAU8UM  EXTREMUM,  writ  of,  1,  n.  (a). 
DIGNITY,  lies  not  to  restore  to,  I17i  261. 
DIRECTION  OF  WRIT,  to  whom  to  be  directed,  310—319. 

to  corporate  body,  314,  317. 

what  oirection  should  contain,  314,  et  seq. 

if  defective  ground  for  superseding  or  quashing,  317- 

in  what  capscity  must  corporate  Mdy  be  addressed,  317- 

direction  to  officers  of,  317* 

coU^e,  direction  to,  317- 

inhabitants  of  parish,  direction  to,  317- 

parish  office  direction  to  fellow  officer,  318. 

return  of,  341. 

by  sevend  corporations,  officers,  &c.  343. 
DIRECTORS  OF  COMPANY,  117- 

lies  to  swear  in,  41. 
DISAVOWING  RETURN— see  tit  Writ  t^Mmtdamui. 
DISCRETION— see  tit.  Dic/y. 

in  what  cases  of  discretion  the  writ  lies,  13, 13  n.  (2),  14,  47- 

lies  not  in  general  to  control  it,  13,  40, 102, 144, 145,  n. 

otherwise  if  exercised  with  injustice,  14, 41. 

lies  to  compel  exercise  of  discretion,  14, 1 17- 

formof  writ,  117. 

returns,  117. 
DISSENTERS,  lies  to  admit  dissenting  minister,  118, 140. 

lies  to  admit  minister  to  qualify,  118. 

lies  to  restore,  118. 

lies  not  to  oblige  dissenting  minister  to  give  security  not  to  become 
chargeable  to  parish,  118. 

lies  to  register  meeting  house,  118,  119. 
return,  119— see  tit.  Conmction. 

lies  to  hear  an  appeal  against  a  conviction  for  keeping  a  conventide, 
119. 

lies  not  to  allow  a  dissenting  minister  to  preach,  10, 119- 
DISTRESS,  lies  to  grant  a  warrant  of  distress,  22,  25, 119. 

remedy  by,  a  bar  to  writ,  21,  86, 119. 
DISTRIBUTION  OF  INTESTATE'S  ESTATES,  lies  for,  36,  II9. 
DISTRINGAS  JURATORES— see  tit.  Pkas. 
DOCK,  119. 
DOVER  GAOL,  form  of  direction  of  writ  to,  311. 
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DRAINAGE,  lies  to  Commissionen  of  Sewen,  120. 

lies  to  awear  in  commisnoners,  120. 

lies  to  perfonn  duties,  120— see  tit  Commiuumers, 

lies  for  compensation,  when,  120— see  tit.  DtUies. 

lies  to  reimDurse  money  expended,  120, 121. 

lies  to  make  sewers'  rate,  121. 
retnms,  16,  21. 

lies  to  apportion  an  assessment,  121. 

lies  to  grant  inspection  of  books,  &c.  121 — see  tit  Be^ord  Level 
DRUNKENNESS,  return  of,  40, 197.  212,  213. 
DURHAM,  chancdlor  of,  form  of  direction  of  writ  to,  311. 

freemasons  of,  lies  to  admit  and  swear,  122. 
DUTIES,  lies  to  enforce  performance  of  duties,  9,  82,  84,  88, 120,  122,  149, 
168, 189»  309. 

must  be  public,  12,  ld8. 

must  be  temporal,  12,  68. 
when  need  not  be,  12. 

must  be  imperative,  12. 

must  not  be  discretionary,  12, 13. 

not  ppranted  in  anticipation  of  a  neglect,  &c^  of  duties,  10,  15, 119, 189. 

apphcation,  affidavits,  &c.  292. 

return  of  breach  of,  39^  198. 

averment  in  writ  of  defendant's  duty,  322,  323. 


EAST  INDIA  COMPANY,  lies  to  perform  duties  by,  122. 
ECCLESIASTICAL  COURT,  122. 

lies  not  for  officers  of,  108. 
ECCLESIASTICAL  JURISDICTION,  lies  not  for  any  thing  solely  within, 
22«  108. 

nor  to  connect  its  errors,  22. 
EJECTMENT,  remedy  by  bar  to  writ,  21,  292. 
ELISORS,  form  of  direction  of  writ  to,  31 1. 
ELECTION  TO  OFFICE— see  tit  Ogiee  {Blectum). 
ELBCTU8  NON  FUTT,  return  of,  42,  72,  73, 187, 188, 194. 
ENDORSEMENT  ON  WRIT,  330.— see  tit  Writ  (^Mmukmms. 
ENTRY  OF  WRIT  ON  RECORD,  8. 

of  return,  8. 

of  demurrer,  8. 
EQUITABLE  RIGHT,  122. 

lies  not  for  equitable  rights  under  stat  1 1  Geo.  4  and  1  Wm.  4,  c.  60, 
22. 
EQUITY,  lies  not  for  a  pure  subject  of,  22,  29. 

nor  for  a  subject  in  litigation  in  equity,  23. 
ERASURE  of  corporation  books,  return  <»,  40, 197* 
ERROR,  writ  of  8,  397,  451,  468. 

when  it  lies,  7, 8, 397. 

statutory  enactment  as  to  formuln,  8,  398. 

joinder  m  error,  399* 

proceedings  thereon.  8. 

tor  false  return — see  FaUe  Reuru. 

lies  to  correct  extra-judicial  errors  of  inferior  jurisdictions,  11, 17. 
ETON,  PROVOST  OF,  lies  to  admit,  122. 
EXCISE,  lies  to  grant  permit,  122. 

lies  to  hear  apneal  against  an  excise  conviction,  122. 

lies  to  give  judgment  in  an  excise  case,  122. 

lies  to  administer  an  oath  in  order  to  obtain  draw  back,  123. 
EXCOMMUNICATE,  123. 
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EXECUTION,  110, 123. 

hjfi/fa.,  ca.  sa^  S^c.,  bar  to  writ,  23. 

of  mandamns  within  what  time^  6. 

writ  of, 

when  issuable,  7)  392,  400. 

when  tested,  400. 

when  retomable,  400. 

requisites  of,  400. 

as  to  execution  for  costs,  8. 
EXPENDITOR,  123— «ee  tits.  JDrani^e.    Sewen. 


FALSE  RETURN,  what  is,  6, 7, 341,  342,  343,  344,  383, 428. 
action  for,  7,  425. 
in  what  Coiut,  429. 

Slaintiffs,  429. 
efendants,  430. 

declaration,  430. 

action  for  is  local,  431. 

when  venue  changed,  431. 

evidence  &c.  431. 

verdict,  432. 

damages,  6, 7- 

error,  432. 

peremptory  writ,  7. 

costs  o(  432. 

as  to  criminal  information  for,  432. 

where  it  lies,  432. 

against  whom,  432. 

motion  for,  433. 

affidavits  in  support,  433. 

when  moved  for,  433. 

venue,  433. 

when  changed,  433. 

evidence,  434. 

what  sufficient,  434. 

verdict,  434. 

imposition  of  fines,  434. 
FAVERSHAM,  FREE  FISHERMEN  OF,  lies  to  restore,  123. 
^ES,  123— see  tit.  Action. 

when  remedy  by  action  for,  bars  writ,  21,  24. 

when  refusal  to  pay  fees  bars  writ,  21,  24. 

table  of  fees  to  be  taken  by  officers  of  Crown  Office,  463. 
FEIGNED  ISSUE,  when  directed,  &c.  342,  412. 

practice  of,  412. 
FELLOWS,  123. 

FELO  DE  SBy  when  writ  is,  328,  337. 
FENCES,  lies  to  repair,  16, 131. 
FE8TINUM  REMEDIUM,  mandamus  is,  4,  n.  (5),  25. 
FILING,  writ— see  tit   Wrii  qf  Mandofnus.     Return— see  tit    Writ  qf 

Mtrndamms.    Affidavits — see  tit.  Afidamts. 
FINES,  on  manorial  admittances,  &c.  158,  160. 

imposition  of  fines  for  fiEdse  and  contemptuous  returns,  296,  297*  366, 
373  n.,  434. 
FISHERY,  PRIVATE,  lies  to  hear  an  appeal   agunst  conviction  for 

trespassing,  123 — see  tit  Appeal. 
FOOTWAY,  123— see  tit  Htghmaif. 

FORCIBLE  ENTRY  AND  DETAINER,  lies  to  justices  to  put  in  fcnwe 
statutes,  123. 
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FORCIBLE  ENTRY  AND  DETAINER^-cojOtiitift;. 

lies  not  to  grant  restitation  under,  124. 
FOREST  LAW,  124. 
FRANCHISE,  lies  for  franchises,  96,  124. 

application,  124. 
FREE  BURGESS,  124. 

FREEDOM,  lies  to  admit  to  freedom  of  city,  124,  125. 
rule,  124,  126,  298. 
lies  to  restore  to  freedom  of  city,  125. 
lies  to  admit  to  freedom  of  company,  125. 
rule,  126. 
returns,  125, 126. 
lies  to  swear  in  to  office  of  freemen,  126. 
lies  to  restore  to  the  freedom  of  a  company,  126, 127. 
returns,  127,  128. 
FREEMAN,  lies  not  to  an  inquiry  jury  to  present  persons  to  be  freemen, 
127 — see  tit.  Ditereiion. 
lies  to  admit  or  swear  into  the  office  of,  127. 
lies  to  restore  a  freeman,  126, 127* 
form  of  writ,  127, 128. 
returns,  127, 128. 
FREEMASONS  OF  DURHAM,  128. 

FRIENDLY  SOCIETIES,  lies  to  enrol  and  confirm  rules  of,  128. 
lies  to  justices  to  hear  a  complaint  as  to  a  friendly  society,  128. 
FUNDS,  return  of  no,  109,  244,  359. 


GAME  LAWS,  lies  to  hear  appeal  against  conviction  under  stat.  52  Geo.  3, 

c.  93—128,  129. 
GAMING,  lies  to  hear  appeal  against  oonyiction,  under  stat.  12  Geo.  2, 

c.  28—129. 
GAOL,  lies  to  justices  to  consider  report  of  gaol  visiting  justice,  129. 
GILTSPUR  I^REET  COMPTER,  form  of  direction  of  writ  to,  311. 
GOODS,  142,  244. 
GUARDIANS  OF  POOR,  lies  to  elect,  129. 

duties.  Sec,  129. 

lies  to  appoint  clerk  to  guardians,  129»  130. 

lies  to  admit  clerk  of,  130. 

lies  not  to  restore  derk,  130. 
GUILDFORD,  APPROVED  MEN  OF,  Ues  to  restor?,  130. 
GUNMAKERS'  COMPANY,  lies  not  to  restore  to  office  of  approver  of 
guns,  130. 


as  to  admission,  130. 


H. 


HALF-PAY,  lies  not  for,  130. 
HAVERING  COURT,  131. 

lies  for  attorney  to  practice  in,  44. 
HEARING,  131,  230— see  tit.  Cwrts. 
HEDGES,  131. 
HIGH  CONSTABLE,  131. 
HIGHWAY,  lies  to  set  out  and  make  a  road,  131. 
to  execute  or  widen,  &c.  131. 

lies  to  make  proper  fences,  walls,  hedges,  &c.,  15,  131. 

lies  to  repair  a  wall  on  road  side,  131, 132. 

lies  to  repair  and  cut  hedges,  132. 

lies  to  hear  an  appeal  as  to  statute  duty,  132. 
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HIGHWAY— eoMnmed, 

lies  to  perform  statute  duty,  132. 

lies  Dot  to  repair  turnpike  road,  133. 

lies  not  for  repair  of  lughway,  25. 

lies  to  receive  and  proved  npon  a  general  tniTerse  of  a  presentment  of 
non-^vpair  of  road,  132, 133. 

lies  to  issue  warrant  for  payment  of  coats  of  non-iepair  of,  indictment 
for  non-repair  of  road,  133. 

lies  to  hear  complaint  as  to  obstructions  of  highway,  133. 

as  to  compensation,  133. 

as  to  diverting  and  stopping  up  highway,  133, 134. 

lies  to  hear  a  complaint  as  to  toll-gate,  when,  134,  291. 

lies  to  establish  an  uniform  rate  ol  tolls,  134. 

lies  to  hear  an  appeal  against  conviction  for  non-payment  of  tolls,  134, 
302. 

lies  to  make  a  highway  rate,  134,  291. 

lies  to  levy  a  distress  ror  rate,  134. 

lies  to  appoint  road  surveyors,  135. 

lies  to  swear  in  surveyors,  135. 

lies  to  surveyor  to  pass  accounts,  135. 

lies  to  make  a  rate  to  reimburse  surveyors,  135,  136. 

lies  to  surve]for  to  deliver  up  books,  136— «ee  tit  Retmm. 

lies  to  allow  inspection  of  books,  136. 

lies  to  admit  to  the  office  of  clerk  of  turnpike  trustees,  136. 

lies  to  restore,  &c.  136. 

lies  to  pay  arrears  of  rent  of  land  on  which  road  made,  136. 

lies  to  surveyor  to  repair  road,  136. 

lies  to  hear  appeal  against  conviction  under  turnpike  acts,  136, 137* 
HOSPITAL,  lies  not  to  restore  a  sister,  137. 

lies  not  to  swear  in  surgeon,  137. 

lies  not  to  restore  surgeon,  137. 

lies  to  proper  officer  to  affix  hospital  seal,  137* 
HOSPITALLER,  lies  not  to  restore,  137. 
HOSTMEN  OF  NEWCASTLE,  137. 

HOUSE  OF  CORRECTION,  MIDDLESEX,  form  of  dinction  of  writ 
to,  311. 


L 

IMPOSSIBILITY,  return  of,  369. 

INCAPAX,  return  of,  72, 186, 197,  279,  359. 

INCLOSURE,  lies  to  hear  appeal  against  order  of  commissioners,  137. 

lies  to  ascertain  if  any  modus  as  to  lands  inclosed,  137, 138. 

lies  to  effect  an  exchange,  138. 

lies  to  set  out  occupation  road,  138,  291. 
INCOMPATIBLE  OFFICE,  return  of  acceptance  of,  197. 
INDEMNITY,  provided  by  stat.  6  &  7  Met  c.  67,  b.  3—13. 
INDICTMENT,  when  no  W  to  writ,  19,  24,  25. 

when  a  bar  to  writ,  24, 25. 
INDUCEMENT  OF  WRIT,  form  of,  309. 

substance  of,  319— «eetit  Writ  qf  Mandamut. 
INFERIOR  JURISDICTION,  lies  to  compel  performance  of  duties  by, 

11,31,105,106. 
INFERIOR  MINISTERIAL  OFFICER,  lies  not  to,  84, 103, 104, 177. 
INFORMATION,  liqs  to  hear,  31. 

for  false  retum^see  tit  Falie  Reium. 
INHABITANTS,  &c.,  writ  against,  305. 

form  of  direction  of  writ  to,  317,  318. 
INHIBITION,  return  of,  72, 136. 
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INN  BURGESS  OP  WI6AN,  138. 
INN  OF  CHANCERYi  lies  not  to,  138. 

as  to  admission,  &c.,  138. 
INN  OF  COURT,  lies  not  to,  36,  138. 

lies  not  to  admit  member,  138. 

lies  not  to  admit  to  degree,  139. 

lies  not  to  restore  to  degree,  139. 
INQUEST,  lies  not  to  jury  to  find  a  particalar  fact,  139— see  tit.  /try. 
INSANITY,  139. 
INSIGNIA,  94.  139,  256. 
INSOLVENCY,  return  of,  278— see  tit.  Poverty. 

INSOLVENT,  lies  to  assign  goods  of  insolvent,  under  stat.  2  Geo.  2,  c  22* 
139. 

lies  to  commissioners  to  hear  petition  as  to,  139. 

lies  to  discharge,  139i  140. 
INSTITUTIONS.  PRIVATE,  Ues  for  some,  140. 
INSPECTION  OF  BOOKS,  ROLLS,  &c.,  140. 
INTERPLEADER,  in  Mandamus  cases,  411. 

practice  of,  411,  448.    • 
ISSUE  ON  PLEADINGS,  7— see  tit  Plea. 


JEOFAILS-«ee  tit.  Trial. 
JOINDER,  in  erroi^-see  tit.  Error, 
in  demurrer — see  tit  Demitrrer. 
JOINERS'  COMPANY,  140. 
JOINT  STOCK  COMPANY,  140. 

JUDGMENT,  when  it  lies  to  enforce  judgment,  140,  141,  191. 
lies  to  giye  judgment,  110,  122,  123. 
by  default  of  plea — see  tit  Plea. 
on  verdict — how  given,  7»  396. 
how  amended,  quashed,  &C.,  395. 
how  signed,  &c.,  395. 

entry  of  proceedings  and  judgment  on  the  roll,  395. 
how  entered,  396. 
nunc  pro  tunc,  396. 
as  in  case  of  nonsuit,  396. 
non  obstante  veredicto^  397. 
motion  in  arrest  of,  397* 
motion  for  new  trial,  397 
JURAT,  lies  for  office  of,  141. 
lies  to  elect,  141. 
lies  to  admit  and  swear  in,  141. 
lies  to  restore,  141. 

lies  to  return  a  jurat  as  mayor  elect,  141. 
JURISDICTION  OF  WRIT,  formerly  Court  more  astute  in  seeing  to  its 
jurisdiction  than  now.  111. 
the  jurisdiction  of  writ,  extent  of,  296, 297. 
comprehends  execution  of  common  law,  11. 
of  statutes,  11. 

of  Acts  of  Parliament,  11,  12, 30. 
of  charters,  11,  64. 

not  applicable  as  a  private  remedy,  5, 11,  64, 118, 140. 
to  correct  errors,  11, 105. 
to  restore  to  offices,  1 2,  190. 
to  allow  exercise  of  office,  12. 
to  perform  a  service,  12. 
to  exercise  a  function,  12. 

I  I 
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JURISDICTION  OF  WRIT-H»iKtMed. 

to  exercise  a  franchise,  12. 

not  granted  in  anticipation  of  defect  of  duty,  &e.,  10, 15, 119* 

lies  to  command  a  mmisterial  duty,  13 — see  tit.  Daltet. 
a  judicial  duty,  12. 
form  of  writ,  when  to  enforce  a  judicial  duty,  13. 

the  jurisdiction  to  prant  the  writ  must  be  clear,  11, 30. 

averment  of  jurisdiction  in  affidavits,  294, 414. 

averment  of  jurisdiction  in  writ,  319.  320. 
JURY,  lies  not  to  a  jury  to  find  a  particular  verdict,  141. 
JURY  PROCESS— see  tit.  Plea. 
JUSTICES,  direction  of  writ  to,  311.  318. 
JUSTICES  OF  ASSIZE,  form  of  direction  of  writ  to,  311. 
JUSTICES'  CLERK,  lies  not  to  restore,  141. 

lies  not  for  compensation  for  loss  of  office*  141. 


KEYS,  64,  65, 142. 

KING,  142--6ee  tit  Ooini. 

KING'S  BEAM,  Ues  to  restore  Master  Weigher^f,  142. 

KNIGHT,  142. 

KNIGHT  TEMPLAR,  lies  not  to  restore,  142. 


LABORER,  return  of,  71. 

LANCASTER,  Chancellor  of,  form  of  direction  of  writ  to,  311. 

LANDLORD,  Ues  to  justices  to  enforce  stat  11  Geo.  2,  c  19»  s.  6—142. 

lies  not  to  magistrates  to  give  restitution  under  stat  11  Geo.  2,  c  19. 
pursuant  to  an  order  of  justices  of  assise,  142. 

lies  to  hear  an  appeal  against  a  conviction  under  stat  11  Geo.  2,  c  19* 
s.  4,  for  having  fraudulently  removed  goods,  142. 
LAND  TAX  COMMISSIONEfiS,  lies  to  elect  or  admit  derk  to^  142, 143. 
LECTURESHIP,  what,  143. 

lies  for,  when,  143, 144. 

lies  to  elect  a  lecturer,  144. 

lies  to  inquire  whether  applicant  a  fit  person  to  he  lecturer,  144,  145. 

lies  not  to  license,  144, 145  n. 
application  for  writ,  145, 146. 

lies  to  admit  a  lecturer,  145. 

lies  to  grant  compensation  for  loss  of  office  under  stat  5  &  6  Wm.  4, 
c.  76,  s.  68—145. 
LEET  COURT,  146. 
LEET  COURT  STEWARD,  146. 
LEGACY,  lies  not  for  payment  of,  146. 
LIBEL  of  superior  officer,  return  o^  197*  198. 
LIBRARIAN  OF  COLLEGE,  146. 
LICENSE,  23, 40, 146. 
UCENSE  TO  DEMISE,  146. 
LICENSE  TO  DIG,  146. 
UGHTING  RATE,  146. 
US  PENDENS^  return  of  when  good,  23,  35,  75. 

when  it  bars  the  writ,  9,  35,  278. 
LIVERY,  lies  to  admit  a  liveryman,  146. 

lies  to  admit  liverymen  to  a  company,  146. 
LIVINGS,  lies  to  inspect  register  of,  146, 147. 
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LOANS  FOR  CHURCHES,  147. 
LOANS  FOR  PARISHES,  147. 170. 
LONDON,  147. 
LORD  MAYOR'S  COURT,  147. 

lies  for  attornev  to  practise  in,  44. 
HJS?JiS^XOJ^  ^^  LONDON,  form  of  dinction  of  writ  to,  311. 
LUNATIC,  Ilea  to  hear  appeal  againat  removal  of  paaper  Imiatic,  147. 


MACE,  147,  356. 

MAGNA  CHARTA,  mandamus  founded  on,  3,  6,  44  n.  (k)  171. 

MANDAMUS,  lies  to  enforce  result  of  previous  mandamus,  147. 

lies  not  for  costs  of  a  former  manoamus  if  there  be  anoUier  nmedv, 
147.  148— see  tit  WrU  t^Mimdamus. 
MANDATORY  CLAUSE, 

what,  6, 323. 

substance  of,  6, 324. 

what  necessary,  325. 

at  instance  of  whom  may  the  writ  command,  325. 

difference  in  substance  between  judicial  and  ministerial  acts,  325. 

under  acts  of  Parliament,  325. 

form  of,  16,  325. 

what  it  should  allege,  326,  327. 

value  of  term  "  forthwith,"  328. 

final  sentence  of,  328. 
MANOR, 
Omrt  Leei,  lies  to  hold,  148, 149. 

lies  to  permit  it  to  be  hdden  in  the  accustomed  place,  149. 

lies  to  compel  attendance  of  jury,  149. 

lies  to  summon  a  jury  to  attend,  149, 150. 

lies  to  transact  business  of,  149. 

lies  to  appoint  all  officers,  &c.  89, 149, 150. 

lies  to  charge  the  jury  to  make  proper  presentments,  150. 

lies  to  admit,  hear,  and  proceed  upon  a  plaint,  150. 
returns  thereto,  150. 

lies  to  enrol  and  swear  in  a  resiant,  when,  150, 161. 

will  not  be  granted  to  administer  the  oa^  of  allegiance,  151. 

lies  to  inspect  records  of  leet,  151. 

lies  for  office  of  steward  of  leet,  151. 

lies  to  admit  steward  of  leet,  151. 

lies  to  restore  steward  of  leet,  151. 
Cwrt  Banm,  lies  to  hold,  151,  152. 

lies  to  permit  it  to  be  holden  in  the  accustomed  place,  162. 

lies  to  command  performance  of  the  business  of  the  Court  as  to  present 
conveyances,  152. 

lies  not  for  office  of  steward  of  Court  Baron,  when,  152, 153. 

lies  not  to  swear  in  steward  of  Court  Baron,  1 53. 

lies  not  to  restore  steward  of  Court  Baron,  153— see  tit  Baron  {Ctmrt). 
CopyMd  Court,  lies  not  for  office  of  steward  of  Copyhold  Court,  153. 

lies  not  for  the  office  of  bailiff,  153. 

lies  to  present  a  manorial  custom,  153. 

lies  not  to  grant  a  license  when,  153, 154. 

lies  for  admittance  to  a  customary  or  copyhold  tenement  154, 155. 156. 
157,160. 
but  not  when  parcel  of  a  royal  manor,  154  n.  157, 158, 159. 

when  the  Court  will  require  payment  of  fines,  158, 160, 161. 
application  for  wril^  158. 
affidavits,  158. 

I  I  2 
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MANORr-€oii/Miiecf. 

Copyhold  Comi'-amtmMed, 

rale,  158. 

form  of  writ,  direction,  158. 
returns,  159- 

lies  to  receive  a  surrender  when,  169»  160. 

liM  to  enter  a  deed  upon  the  Court  rolls,  when,  160,  161. 
application  for  writ,  161. 
rule,  161. 
form  of  writ,  l6i. 
returns,  l6l. 

lies  to  deliver  up  Court  rolls,  when,  l6l. 

lies  to  grant  inspection  thereof,  when,  16 1,  162, 163. 

application  for  inspection,  163. 

rule  for  writ,  164,  298. 
MANOR  COURTS,  164. 
MARCHES,  lies  for  election  of  clerk  of  fines  in,  164. 

lies  to  admit  deputy  secretary  of,  164. 

lies  to  restore  such  officer,  164. 
MARRIAGES,  Registrar  of,  164. 
MARSHALSEA,  COURT  OF,  165. 

lies  to  admit  to,  44. 

lies  to  restore  attorney  of,  45. 
MASONS'  COMPANY,  lies  to  restore  clerk  of,  165. 
MASTER  OF  COLLEGE,  165. 
MASTER  OF  SCHOOL,  165. 
MAYOR,  lies  for  office  of,  165. 

lies  to  elect  a  mayor,  when,  165. 

lies  to  return  a  person  as  mayor  elect,  166. 

application  for  writ,  when  to  be  made,  166,  167- 

affidavits  in  support  of,  167. 

rule,  167. 

form  of  writ  direction,  167,  315,  316. 

lies  to  admit  to  the  office  of  mayor,  167. 

lies  to  swear  in  thereto,  167»  168. 
return  thereto,  168. 

lies  to  compel  performance  of  duties  of  mayor,  31,  168. 

application  for  such  writ,  168. 
returns,  168. 

lies  to  restore  to  the  office  of  mayor  when,  168. 
MAYOR'S  COURT,  168. 
MERCHANT  TAYLORS'  COMPANY,  Ues  to  elect  master  and  wardens 

of,  168,  169. 
MEETING,  lies  to  convene  a  meeting,  37,  38,  69,  208,  270. 
MEETING  HOUSE,  169. 

MILITIA,  lies  to  declare  commissions  vacant,  169* 
MINISTER,  169. 

MINT,  lies  not  to  restore  a  workman  in  the  Mint,  169. 
MODUS,  169,  261. 
MONEY,  lies  to  pay  money,  if  no  other  remedy,  169,  170,  210. 

lies  to  an  overseer  to  pay  money  under  a  parish  contract,  169. 

return  of  money  lending,  39. 
MONEYER  OF  THE  MINT,  170. 
MONK,  lies  not  to  restore,  170. 
MOTIONS,  in  arrest  of  judgment — see  tit.  Judgment.    For  new  trial — see 

tit.  Judgment,     For  peremptory  writ. — see  tit.  Peremptory  Writ.     For 

attachment — see  tit.  Attachment. 
MUNIMENTS,  OFFICIAL,  lies  for  delivery  of  against  one  claiming,  car 

officio,  21. 
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NEWCASTLE,  HOSTMEN  OF,  lies  to  admit  to  fraternity  of,  170. 
NEWGATE,  lies  to  pay  Newgate  fees  to  derk  of  session  of  gaol  delivery, 
170. 

form  of  direction  of  writ  to,  312. 
NEW  PRISON,  CLERKENWELL,  form  of  direction  of  writ  to,  312. 
NEW  RIVER  WATER,  lies  to  restore  surveyor  of,  170. 

lies  to  restore  treasurer  of,  171 »  n.  (e). 
NEW  TRIAL.  110, 171. 
NON  COMPOS,  return  of,  279- 
NON-RESIDENCE,  removal  from  office  for,  11. 

return  of  non-residence,  11,  40,  196,  197. 
form  of,  40. 
NOTICE  OF  TRIAL-see  tit.  Plea. 
NUISANCE,  lies  to  remove,  171. 

lies  to  give  judgment  for  abating  nuisance,  171. 

lies  not  to  command  commission  of  legal  nuisance,  16. 

O. 

OATH  OF  ALLEGIANCE,  171. 
OATHS,  39,  126, 171,  262,  263,  441. 

lies  to  command  tender  of  oaths  under  stat.  1  Wm.  &  M.  c.  8 — 80. 

return  of  not  having  taken,  39,  42,  126,  167,  188,  198,  263. 
OFFICE,  the  writ  lies  for  certain  offices,  26,  27,  171. 

lies  for  a  function,  172. 

lies  for  a  franchise,  172. 

lies  for  a  spiritual  office,  172, 173. 

lies  for  a  temporal  office,  172,  173. 

lies  for  a  judicial  or  ministerial  office,  172,  173. 

lies  to  command  officers  to  do  their  duty  if  no  other  remedy,  9,  172. 

offices,  for  what  it  lies,  173. 

for  a  function,  with  fees,  173. 

must  be  public,  12,  12,  n.  (^),  130,  173,  174,  186. 

there  must  be  no  specific  legal  remedy,  174. 

lies  not  for  a  private  office,  116,  174. 

lies  not  for  an  appointment  at  will,  174,  175. 

the  office  must  be  known  to  the  law,  174,  186,  294,  310. 

must  be  a  freehold  office,  174,  175. 

not  for  an  office  at  will,  175. 
returns,  175,  176. 

there  must  be  fees,  &c.,  12,  12,  n.  (jg),  143,  144,  176. 

officers  need  not  be  sworn  officers,  176. 

lies  for  judicial  and  ministerial  officers,  176. 

lies  not  to  inferior  ministerial  officers,  177. 

when  it  lies  to  admit  a  deputy,  177,  178. 
returns  thereto,  178. 

lies  to  restore  a  deputy,  178. 

application,  by  whom  made,  178. 

lies  not  for  officers  of  legal  Courts,  178. 

when  it  lies  for  officers  ecclesiastical,  178. 

when  it  lies  for  a  spiritual  officer,  178. 
—  Election,  lies  to  elect  to  an  office,  when,  37,  69,  179,  180,  182.  183. 

definite  number  of  officers,  37,  179. 

election  of  municipal  officers,  179, 180,  181  182. 

lies  to  return  election,  37* 

notice  of  application,  183,  184. 

affidaviU,  184. 
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OYFlCE-iMUitmed, 
Eleetum — amtmmed, 

application,  priority  of  motioD,  36,  37»  184. 

rale,  37, 38,  184,  185,  298* 
senice  of,  38. 

writ,  fonn  of,  37,  38, 185. 
AdmissUm,  lies  to  admit,  6,  38,  42, 185. 

application  lor,  186. 

affidayita,  186. 

rale,  186,  298. 

wnt,  forai  of,  186. 

retiinifl,  travenea,  186. 

lies  to  admit  and  swear,  38,  298. 

lies  to  return  and  admit,  38. 

retora,  Mcopoir,  186. 
not  anuJified,  186. 
mm  fiat  deehu,  187- 
condition  precedent,  187- 
oaths,  187, 188. 
Sweariajf  ta,  Ues  to»  38, 188. 

role,  188,  298,  303. 

retnras,  mmfini  deetut,  188, 189. 
Eiiforekig  iuiet,  lies  to  enforce  duties  of  oflioe,  189- 

lies  not  to  restrain  abnse  of  office,  189* 

DqnimUiom,  lies  not  to  deprive  of  dice,  28, 38,  190. 

Ratoratiom,  lies  to  restore  to  office,  6, 12,  38, 190, 191,  S92. 

Suspemtum,  lies  not  for  snspension  from  office,  192, 193. 

applicatbn  for  restoration,  193,  292. 

rule  for  writ,  193, 194,  298. 

writ,  form  of,  194. 

iwturns,  traverses,  194. 
nem  fitU  iomohu^  194. 

momfint  dectms,  194. 

mm  appmrnetMohu,  194. 

no  sucn  office,  194. 

&fecial  Refimu,  194,  195. 

tne  cause  of  removal,  195, 196,  198, 199. 

the  power  of  removal,  195, 199»  200. 

a  summons,  195,  200,  201,  202, 203. 

that  causes  of  removal  are  trae,  195,  203,  204,  212,  213 

that  removal  founded  upon  alleged  causes,  195,  204 

OFFICERS,  form  of  direction  of  writ  to,  317. 
ORGANIST,  lies  not  for  election  of,  204. 

lies  not  to  admit,  204. 
OVBRSEEBS  OF  THE  POOK»  lies  to  elect,  204, 205,  299. 

rule,  298. 
lies  to  appoint,  32,  204,  289. 

application,  205. 

affidavito,  205. 

retura,  205. 
lies  to  swear  in,  205,  206. 
lies  to  perform  duty,  206. 
lies  to  render  accounts,  206. 
lies  for  inspection  of  accounts,  16. 
lies  to  allow  accounts,  206,  207. 
lies  to  pay  balance  of  accounts,  207. 
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PALACE  COURT,  208. 

PAPERS  OFFICIAL,  208. 

PARISH,  lies  to  convene  meeting  of  parishionen,  208. 

lies  to  elect  parish  officers,  208. 

lies  to  elect  auditors,  208. 

lies  to  produce  parish  accounts,  208. 

lies  to  ffrant  inspection  of  parish  books,  209. 
rule,  298, 

lies  to  delirer  up  parish  hooks,  209. 

as  to  burial  of  pianshioners,  209. 

lies  to  repay  parish  loan,  209,  210. 

lies  to  hear  appeal  as  to  payment  of  parish  annuities,  210. 

as  to  repayment  of  money  overdue  on  parish  rates,  210. 

lies  for  piuish  to  pav  its  proportion  of  union  expenses,  210. 

lies  to  make  a  parisn  rate,  210. 

lies  to  issue  distress  warrants  against  defaulters  as  to  rates,  210. 

direction  of  writ  to,  how  made,  3l7f  318. 

officer  direction  against  fellow  officer,  317*  318. 
PARISH  CLERK,  lies  for  parish  clerk,  211. 

lies  to  appoint,  211. 

lies  to  admit,  211. 

lies  to  admit  a  deputy,  211. 

lies  to  swear  in,  211,  212. 

Hes  to  swear  in  to  joint  offices  of  parish  derk  and  sezton,  212. 

lies  to  restore  a  parish  clerk,  212. 
application  for  writ,  212. 
affidavits,  212. 
writ,  form  of,  212. 
returns,  212,  213. 
PARSON,  when  it  lies  to  admit,  &c.,  213. 

lies  for  salary  of;  payable  under  act  of  Parliament,  213. 

lies  to  a  municipal  corporation  to  secure  the  stipend  of  a  minister  by 
bond,  213. 
PATENT,  lies  not  to  enforce  a  contract  arising  from  a  patent  right,  213, 

214. 
PAVEMENTS,  214. 
PAVING  RATE,  214. 
PEACE,  ARTICLES  OF,  Ues  to  Uke  articles  of  peace,  214. 

lies  not  to  correct  an  error  fatal  to  a  recognisance,  214. 
PEACE,  CLERK  OF,  lies  for,  214. 

lies  to  admit,  215. 

lies  to  restore,  215. 
PENALTY,  lies  not  if  its  execution  renders  liable  to  a  statutory  penalty, 

17,  31. 
PENITENTIARY,  form  of  durection  of  writ  to,  312. 
PENSION,  when  it  lies  for  payment  of  a  government  pension,  215,  216. 
PENTONVILLE  PRISON,  form  of  direction  of  writ  to,  312. 
PEIffiMPTORY  WRIT  OF,  what,  400. 

where  muted,  7,  8,  400,  403. 

cannot  DC  limited,  400. 

when  application  for  suspended,  403. 

who  bound  by,  403. 

who  estopped,  403. 

effect  of  peremptory  writ  in  certain  cases,  403. 
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PEREMPTORY  WRIT  OF— continued. 

against  whom  gnmted,  404. 

how  obtained,  404. 

Btatutonr  enactments  thereon,  404. 

motion  for,  406. 

where,  406. 

when  made,  406. 

mle  nisi  and  absolute,  107. 

when  peremptory  in  first  instance,  407. 

form  of  writ,  7,  407. 

how  issued,  408. 

service  thereof,  8. 

return  of,  7,  408. 

penalty  on  neglect  of,  8. 

setting  aside,  408. 

quashing,  8. 

amendment  of,  409. 
PERMIT,  216. 

PERPETUAL  CURATES,  216. 
PETTY  SESSIONS.  216 

PHYSICIANS*  COLLEGE  OF,  liea  not  to  command  ezaminatioa  for, 
216. 

lies  not  to  admit,  217. 

lies  not  to  restore,  217. 

lies  not  to  license,  217. 
PLAINT,  217. 
PLEA,  what,  382,  383. 

when  return  made  traversable  by  stat.,  383. 

time  to  plead,  383. 

how  obtained,  384. 

when  right  to  file  pleas  ceases,  384. 

rule  to  plead,  when  to  be  given,  384. 

when  drawn  up  and  served,  384. 

when  expires,  384. 

enforcing  plea,  384. 

how  made,  385. 

form  of  plea,  7*  365. 

when  to  be  signed  by  counsel,  385,  n. 

when  rule  to  plead  several  matters  necessary,  385,  n. 

filing,  386. 

withdrawal  of,  386. 

judgment  by  default,  386,  387,  440. 

when  and  how  entered,  386. 

when  set  aside,  386. 

demurrer  to  prosecutor's  plea,  387. 

replication,  7.  387. 

rejoinder,  &c.,  7,  387* 

grant  of  time  to  reply,  rejoin,  &c.,  387  n. 

rules  to  reply,  &c.,  387. 

form  of,  387  n. 

issue,  7,  387. 

notice  of  trial,  388, 

form  of,  388. 

subpoena,  when  tested,  388. 

how  served,  388 — see  tits.  Triai,  JudgmaU^  Error. 

Beeord,  388. 

by  whom  made  up,  388.         $ 
how  sealed  and  carried  in,  388. 
form  of,  388  n. 
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PLEA— coiifmtmf. 

Jury  Process,  what,  389. 

venire  facias  juratores,  when  to  be  tested,  389- 
distringas  juratores  when  tested,  389. 

Special  Jury,  when  obtained,  389. 

PLEADING  RULES,  in  mandamus  cases,  8  n.  (y)  348. 
PLURIES  WRIT,  see  tit.  WHt  of  Mandamus,  333. 
POOR,  lies  for  relief  of,  217, 218,  297. 

lies  for  maintenance  of,  217»  218,  297- 

lies  to  hear  an  appeal  against  an  order  of  removal,  218,  219. 

lies  to  quarter  sessions  to  state  a  special  case,  219- 

lies  to  allow  apprentice  indenture,  2J9»  220. 

lies  to  make  a  poor  rate,  220,  221, 289i  297* 

lies  not  to  reimburse  overseers'  money  paid  for  relief  of  poor,  221. 
application,  221. 
writ,  form  of,  221. 

lies  to  sign  a  poor  rate,  221,  222. 

lies  to  allow  a  poor  rate,  222,  298. 
rule,  222. 

lies  to  hear  appeal  against  poor  rate,  222. 

lies  to  hear  appeal  against  certificate  of  guardians,  222,  223. 

lies  not  for  collecting  a  poor  rate,  223. 

lies  not  for  inspection  of  poor  rate  books,  223. 

lies  to  deliver  over  rate  books,  223. 

lies  not  to  command  defaulters  to  pay  rates,  223. 

lies  to  summon  defaulters,  224. 
application,  225. 
rule,  225. 

lies  to  hear  an  application  for  repayment  of  money  overcharged  in  a 
poor  rate,  225. 

lies  to  guardians  to  obey  order  of  Poor  Law  Commissioners,  225. 
returns,  225. 
POOR  LAW  COMMISSIONERS,  225. 

form  of  direction  of  writ  to,  31 1 . 
POOR  RATE,  225. 
PORTREEVE,  lies  to  elect  and  swear  in  a  portreeve,  225. 

as  to  insignia  of  portreeve,  226. 
POVERTY,  return  of,  39,  71. 
PRACTICE,  in  mandamus  cases,  7i  8  n.  (y). 
PREBENDARY,  lies  for  election  of,  226. 

lies  to  institute,  induct,  and  invest,  61,  226. 

lies  to  install,  226. 

lies  to  swear  in,  226. 

lies  to  admit,  61,  226,  227. 
return,  226. 

lies  to  restore,  when,  227* 
PRECEDENCE,  lies  for  loss  of,  191,  227. 

lies  to  restore  to,  39. 
PREROGATIVE  WRIT,  definition  of,  4  n.  (a)  5  n.  (/)  18. 
PRESENTATION  TO  OFFICE,  lies  for,  38,  127.  271. 
PRESENTMENT,  lies  not  for  the  presentment  of  a  fact  upon  oath,  when, 
150,152,227. 

lies  to  redress  a  grievance  shewn  upon  presentment,  132,  133,  227. 
PRESIDENT  OF  COLLEGE,  227. 
PRINCIPAL  BURGESS,  227. 
PRIOR,  lies  not  for  a  prior,  227. 
PRISONER,  lies  to  receive  a  prisoner  committed  for  debt,  227»  228. 

lies  not  as  to  the  food  of  prisoners,  228. 

lies  to  make  allowances  to  prisoners,  228. 
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PRISONEIl-«oii<Mtial. 

lies  to  grant  depoaitkms  under  itat  6  &  7  Wm.  4,  c.  114 — 338. 

lies  not  to  produce  depontionf «  338. 
PRIVATE  INSTITUTIONS,  338. 
PRIVILEGE,  lies  to  restore  to  a  priTilege,  336. 

PRIVY  COUNCIL,  JUDICUL  COMMnTEB  OF,  lies  not  toi«hetf  a 
case,  328. 

lies  not  to  receive  a  petition  to  rehear  a  eaae,  338. 
PRIVY  SEAL,  writ  of,  1,  n.  (a). 

form  of,  436. 
PROCEEDINGS  in  mandamus  cases  assimilated  to  those  of  personal 

actions,  7f  8  n.  (y). 
PROCTOR,  lies  not  for  the  office  of,  338,  339. 

lies  not  to  admit,  &c.,  33. 
PROVOST  OF  COLLEGE,  339. 
PROVOST  OF  ETON,  339. 
PUBLIC  SAFETY,  lies  to  command  a  matter  of,  31. 


QUARE  IMPBDrr,  when  remedy  by,  is  a  bar,  36,  313. 
QUARTER  SESSIONS,  lies  to  hear  a  complaint  at,  230. 
return,  330. 

lies  to  hear  and  determine,  330, 331. 

lies  to  hear  an  appeal,  231,  333,  333,  334,  337. 
application,  334. 
oosta,  334.  335. 

lies  not  to  grant  a  case,  336. 

lies  to  state  a  case,  335, 336. 

lies  not  to  rehear,  336,  337. 
application,  337. 

lies  not  to  review  a  decision,  337. 

lies  to  enforee  a  judgment  of  Quarter  Sessions,  337. 

lies  to  award  costs,  where,  337* 

lies  to  erase  a  falsity  from  a  record  of  Quarter  Sessions,  337,  338. 

lies  to  make  up  a  record,  338,  339. 

lies  for  performance  of  duties  by  Pbttt  Sbssions,  339»  340. 

lies  to  grant  a  warrant,  340, 341, 343. 
application,  343. 
rule  service,  343. 
QUASHING  WRIT,  grounds  of,  309,  336,  et  teq. 

bad  direction,  314. 

misnomer  of  corporate  body,  314. 

misdescription  of  locality,  315,  et  seq. 

insufficiency  in  substance,  333. 

in  mandatory  clause,  337. 

error  or  repugnance  in  writ,  338. 

error  in  teste  and  return,  339* 

motion  for,  338. 

when  made,  338. 

costs  of,  339. 

Aefiini— see  Mandamms,  Writ  of,  tit  Beiurn. 
QUEEN,  348. 

QUEEN'S  PRISON,  form  of  direction  of  writ  to,  313. 
QUO  WARRANTO  INFORMATION,  remedy  by,  when  a  bar  to  writ,  36, 
81,  99,  166,  180,  181,  191,  304,  305. 

wEen  not,  37,  99,  100,  166,  180,  181,  191. 
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RAILWAY,  lies  to  compel  perfonnance  of  dvlioB  bj  company,  131, 243, 244. 
rale,  244« 
retanis,  244. 
lies  to  ronstate,  24,  243. 

lies  not  to  command  railwaj  company  to  carry  goods,  244. 
lies  to  hear  appeal  under  a  railway  act,  243. 
RATE,  form  of  wnt  to  quash,  13. 

lies  to  make  rate,  66, 121, 134,  220. 
READING,  lies  for  restoration  of  steward  of,  245. 
READING  COURT,  lies  for  attorney  to  practise  in,  4X 
RECEIVER  OF  BEDFORD  LEVEU  245. 
RECORD— see  tit.  Plea. 

entry  on — see  tit  Entry, 
RECORDER,  lies  for  office  of,  when,  26,  245. 
lies  to  elect,  245. 
application,  245. 
rule,  245,  303. 
returns,  245,  246. 
lies  to  admit,  246. 
returns,  246. 
lies  to  restore,  246,  247. 

returns,  247. 
lies  to  swear  in  deputy  recorder,  247. 
form  of  direction  m  writ  to,  312. 
RECORDS,  237.  247. 
REFUSAL,  form  of,  285. 

what  amounts  to,  285,  286. 

necessary  to  ground  application  for  writ,  162, 163,  283,  286. 

by  whom  to  be  made,  286. 

affidayits  of  must  set  forth  the  fact,  but  not  the  reasons,  286,  287)  294. 

may  be  amended  in  this  respect,  294. 
when  want  of  demand  and  refusal  can  be  taken  advantage  of,  287, 290, 

29L 
averment  in  writ  of  demand  and  refusal,  323. 
REGISTER  OF  DEAN  AND  CHAPTER,  247. 

LIVINGS^  248. 

MIDDLESEX,  lies  to  register  a  deed,  248. 

REGISTRAR  OF  ARCHBISHOP  OF  YORK'S  COURT,  Ues  to  admit 
and  swear  deputy,  23,  248. 

ARCHDEACON,  lies  to  admit,  249. 

retura,  249. 
lies  to  restore,  249. 

—  BIRTHS^  lies  not  to  erase  or  alter  a  register  of  birth. 


248. 

BISHOPS  COURT,  lies  to  restore,  249. 


lies  to  admit  deputy  of,  249. 

CONSISTORY  COURT,  lies  for  deliTery  of  rolls,  249, 

250. 
lies  to  swear  m  deputy,  23. 

ECCLESIASTICAL  COURT,  lies  to  restore,  250. 

BEDFORD  LEVEL,  250. 

MARRIAGE,  ties  to  issue  a  certificate  of  marriage,  248. 


REGISTRATION,  250. 
REGISTRATION  OF  DEED,  250. 
REGIUS  PROFESSOR,  250. 
REHEARING,  110,  236,  250. 

when  it  lies  to  rehear,  13,  41. 
REIMBUIIS^MSNT,  when  it  lies  for,  74,  90, 120, 121, 135. 
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REJOINDERr-tee  tit.  Pieas, 

REMOVAL,  from  office— see  tit.  Ofice. 

REPLICATION— see  tit.  Pleas. 

REQUESTS,  COURT  OF,  250. 

RESIANT,  150,  250. 

RESTITUTION,  writ  of,  3.  4,  n.  (6),  (rf). 

RESTORATION  TO  OFFICES— see  tit.  Qfiee. 

RETURN  TO  WRIT— see  tit.  WrU  of  Mandamus  (Return). 

of  peremptory  writ — see  tit.  Peremptory  Writ. 
RETUftN  DAY  OF  WRIT— see  tit.  Writ  of  Mandamus. 
RETURNING  OFFICERS,  lies  to  appoint  them,  250. 
REVIEW  OF  JUDGMENT,  111,  237. 
REVISING  BARRISTERS'  COURT,  250. 
RIOTS,  lies  to  inquire  of  damages  by  rioters,  250,  251. 

lies  to  hear  appeal  against  decision  of  Quarter  Sessions,  251. 

lies  not  to  make  a  rate  for  payment  of  damages,  when,  251. 
ROAD,  131,  132,251. 
ROLLS,  161,  162,  258. 

delivery  by  an  attorney,  45. 
ROYAL  MANOR,  154,  157. 
RUGBY  CHARIIT,  trustees  of,  251. 
RULE,  for  writ  of  mandamus, 

application  for — see  tit.  AppUcationfor  Rule  for  Writ. 

how  obtained,  295,  298. 

motion  for,  5,  295. 

to  what  Court,  5,  295. 

when  to  be  made,  5. 

when  granted  nisi,  5,  6,  297. 

under  stat.  1  Wm.  4,  c.  21 — 6. 

when  granted  absolute  in  first  instance,  297.  298. 

how  obtained,  298. 

form  of,  299. 

under  stat.  1  Wm.  4,  c.  21—299. 

when  Court  will  suggest  the  form,  299* 

what  should  be  expressed  in  it,  299. 

irregularity  in  form,  299> 

parties  to  rule,  268,  n.  (f),  299* 

requisites  in,  299*  300. 

time  to  shew  cause  against,  300. 

service  of  rule,  how  made,  300. 

notice  of  rule,  where  essential,  268,  n.  (s),  300. 

affidavit  of  service  and  notice,  when  to  be  made,  300. 

enlarging,  when  allowed,  301. 

shewing  cause,  how,  6,  301. 

as  to  requisite  affidavits,  documents,  &c.  301,  302. 

what  matter  may  be  shewn  as  cause  against  the  rule,  301,  302. 

who  mav  shew  cause,  302. 

under  stat.  1  Wm.  4,  c.  21,  s.  4 — 302. 

Absolute,  when  granted,  5,  9,  303,  304. 

there  must  be  an  absence  of  a  specific  legal  remedy,  5,  n.  (h),  9.  10, 
12,  18,  19.  53,  n.  (r). 

both  at  common  law,  and  by  statute,  18,  19. 

notwithstanding  unavailing,  18. 

if  mandamus  more  efficacious,  it  will  be  granted,  19. 

whether  private  securitv  bars  remedy,  qiuere^  19. 

it  will  be  granted,  if  it  oe  doubtful  whether  there  be  a  remedy^  19. 

or  if  the  remedy  be  obsolete,  5,  n.  (A),  19,  20. 

or  if  inconvenient,  19. 

but  not  if  it  be  merely  suspended,  24. 

or  unfruitful,  24 — see  tit  Mxecution. 
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the  absence  of  a  ipecific  leg^  remedy  mast  appear  on  affidavits,  294. 
averment  in  writ  of  no  specific  remedy,  333. 
the  following  remedies  are  a  bar : 

action,  9>  20,  23,  46,  53,  79}  n.  («). 

amercement,  9- 

appeal,  9,  21. 

case,  9t  21. 

distress,  9,  21,  86, 119. 

ecclesiastical  jurisdiction,  9. 

equity,  9»  22,  46,  97,  146,  159,  160. 

Uspmdens,  9,  35. 

error,  9,  23. 

execution,  9>  23. 

fees,  witholding,  9t  21,  24. 
action  for,  9«  21,  24. 

feigned  issue,  9,  24. 

inmctment,  9,  98. 

quare  impedit^  9.  114,  213. 

quo  warranto,  9»  191 — see  tit.  Quo  Warranto, 
the  writ  will  not  be  granted  if  it  must  be  nugatory,  15. 

vain,  15. 

fruitless,  15. 

useless,  15. 

if  it  cannot  have  a  beneficial  effect,  15. 

if  unnecessary,  15. 

where  object  of  writ  can  be  obtained  without  it,  15. 

or  if  writ  must  ultimately  fail,  15. 

must  be  for  a  proper  purpose,  16. 

not  for  gratification  of  curiosity,  16. 

or  if  it  may  introduce  disorder,  16. 

or  be  vexatious,  16. 

or  improper,  16. 

or  absurd,  16. 

or  indecorous,  16. 

or  become  subject  of  indictment,  16. 

or  be  illegal,  16. 

or  cannot  be  legally  enforced,  16,  1 7. 

or  not  authorized  bv  law,  17. 

or  to  exercise  a  doubtful  jurisdiction,  17* 

defendant  must  have  a  legal  capacity  to  do  the  act,  17* 

not  granted  for  the  sake  of  a  return,  17* 

nor  against  an  inferior  ministerial  officer,  17*  25. 

nor  for  the  redress  of  a  private  wrong,  5,  11,  64,  118, 140. 

nor  where  the  execution  of  the  command  would  subject  to  an 
action,  17. 

or  where  the  execution  would  subject  to  penalty  under  revenue 
laws,  17. 

but  granted  for  execution  of  an  act  of  Parliament,  although  penalty 
imposed  on  nonperformance,  31. 

nor  when  it  would  interfere  with  a  statutory  protection,  32. 

will  be  granted  to  prevent  failure  of  justice,  5, 15,  30. 

to  provide  an  immediate  remedy,  15. 
efficacious  remedy,  15. 

to  effect  justice,  9,  10,  20. 

to  enforce  official  duties,  9. 

to  enforce  general  law  of  land,  20, 

against  whom  rule  absolute  granted,  305. 

form  of,  305. 

bow  obtained,  306. 
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KULEr-aontinMed. 

coats  of  rule,  291,  306— see  tit  Coftr. 
amendmeni  ferule,  306. 

compelling  proeecntor  to  proceed  with  role,  306,  307. 
mfc  to  plead—nee  tit  Plea, 
to  reply-^we  tit.  Plea, 
to  return  writ,  344,  345. 
nisi  for  costs,  421. 

for  attachment,  423. 
RULES,  ORDERS,  AND  REGULATIONS,  in  partoance  of  6  Tict  c  20, 

461. 
RULE  TO  RETURN,  writ,  344. 
RUSSU  COMPANY,  251. 


SACRAMENT,  Ues  to  administer,  251. 

return  of  non-celebration  of,  55,  251. 
ST.  MARTYN  LE  GRAND,  COURT  OF,  251. 

lies  to  restore  attorney  of,  44. 
SALARY,  252. 

SAVINGS'  BANK,  lies  to  appoint  an  arbitrator,  252. 
SCAVENGER,  lies  for  office  of,  253. 

lies  to  appoint,  253. 

lies  to  perform  duties  of,  253. 

lies  to  admit,  253. 

lies  to  swear  in,  253. 
SCHOLARSHIP,  253. 
SCHOOL,  lies  for  the  schoolmaster  of  a  public  school,  253,  254. 

lies  to  license  him,  254. 
returns  thereto,  254. 

lies  to  admit,  254. 

lies  to  restore,  254. 

lies  to  license  the  teacher  of  a  public  school,  254. 

lies  to  admit  such  a  teacher,  254. 

lies  to  license  the  under  master  of  a  public  school,  23,  254. 

lies  to  restore  such  an  officer,  255. 

lies  for  the  usher  of  a  public  school,  255. 

lies  to  license  such  an  usher,  255. 

lies  to  restore  such  an  officer,  255. 
SCHOOLMASTER,  255. 
SCRIVENERS'  COMPANY,  lies  to  admit  and  swear  in  to  fnedom  of, 

255^ 
SEAL,  AFFIXING,  80,  96,  256. 

lies  to  seal  letters  of  administration,  34. 
SECONDARY  OF  CLERK  OF  THE  CROWN,  ties  to  swear  in,  256. 
SECOND  CURATE,  256. 

SECRETARY  OF  THE  COURT  OF  MARCHES,  256. 
SECURITY  FOR  COSTS,  421. 
SERJEANT,  lies  for  office  of,  256. 
SERJEANT  OF  THE  MACE,  lies  not  to  swear  in,  256. 
lies  to  restore,  256. 
lies  not  to  detiver  up  mace,  &c«  256. 
SERVICE  OF  WRIT— ses  tit.  lVriiqfMaiidamm$. 
8BRVUS,  return  of,  71. 
SESSIONS,  ORDER  OF,  lies  not  to  county  treasurer  to  obey.  25.  280 

(BOROUGH),  form  of  direction  of  writ  to,  31 2. 

^COUNTY),  form  of  direction  of  writ  to,  312. 

(PETTY),  form  of  direction  of  writ  to,  312. 

SEVERN,  WATER  BAILIFF  OF,  ties  not  to  restore,  256,  257. 
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SEWERS,  lies  to  exempt  from  ezpenditonhip,  257* 

when  lies  not  for  sewer's  rate,  16. 

lies  not  for  payment  for  repairs,  onder  16  Car.  2,  c.  17 — 21. 
SEXTON,  lies  for  office  of,  267. 

lies  to  elect,  257. 

lies  to  admit,  267* 

lies  to  swear  in,  257. 

lies  to  restore,  257>  268, 
returns  thereto,  268. 
SHARES,  258. 
SHERIFF,  lies  to  swear  in,  258. 

lies  to  compel  performance  of  duties,  268. 

lies  to  compel  delivery  of  rolls,  258. 

form  of  direction  of  writ  to,  312. 
SHERIFFS'  COURT,  259. 

SHERIFFS'  COURT,  LONDON,  JUDGE  OF,  lies  to  swear  in,  269. 
SHIP,  lies  to  register,  269. 

lies  to  grant  certificate  of  registration,  269* 
SIDESMEN,  lies  to  elect,  269. 

lies  to  swear  in,  259. 
rule,  259,  298. 
SISTER  OF  HOSPITAL,  259. 
SKINNERS'  COMPANY,  ASSISTANT  OF,  260. 
SLANDER  of  superior  officer,  return  of,  39,  40, 197* 
SOUTHWARK,  BOROUGH  COURT  OF,  260. 

lies  to  restore  attorney  of,  44. 

form  of  direction  of  writ  to,  312. 
SPECIAL  CASE,  in  mandamus  cases,  411. 


practice  of,  411. 
IFIC  LRi 


SPECIFIC  LEGAL  REMEDY— see  tit  Bmiefor  Wrii. 
SPIRITUAL  COURT,  260. 

lies  not  for  subject  of  litigation  in,  23. 
STALL,  260. 

STANNARIES  COURT,  260. 
STATUTES— see  tit.  Jwriidictum. 
STATUTES, 

9  Anne,  c.  20—439. 
1  Geo.  1,  s.  2,  c.  13—440. 
11  Geo.  1,0.4—442. 
.  11  Geo.  3,  c.  21— 444. 
38  Geo.  3,  c.  52—445. 
1  Wm.  4,  c.  21--446. 
1  &  2  Wm.  4,  C.  58—448. 
1  Vict  C.  78—450. 
6  &  7  Vict  c.  67—461. 
6  &  7  Vict  c.  89—463. 
Iriih, 

19Geo.  2,c.l2— 465. 
1  Wm.  4,  c.  21—467. 
1&2  Wm.  4,c.  58— 457. 
9  &  10  Vict  c.  113-458. 
STATUTE  DUTY,  260. 

STATUTORY  REMEDY,  when  writ  granted  notwithstanding,  19. 
STEPNEY  COURT,  lies  for  attorney  to  practice  in,  44. 
STEWARD,  lies  to  restore,  260. 

lies  to  swear  in  high  steward,  260. 
STEWARD  OF  COURTv  BARON,  260. 

OF  COPYHOLD  COURT,  260. 

OF  COURT  LEBT.  260. 
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STIPENDIARY  CURATE.  260. 

STOCK,  lies  not  for  transfer  of  Bank  stock,  20. 

STRATFORD  UPON  AVON,  STEWARD  OP.  lies  to  restore  of,  260. 

SUBPCENA,  388*see  tit.  PUa, 

SUBSTANCE  (of  Writ), 

insufficiency  in  consequence  of,  310. 

ground  for  quashing,  322. 
SUMMONS,  when  necessary  before  amotion,  40,  200,  201,  202. 

when  allegation  of,  necessary  to  a  return,  195,  200,  201,  212, 213. 

for  what  offices  necessary,  201,  202. 

form  of  summons,  202. 

allegation  of  summons  in  return,  202,  203. 

return  of  no  summons,  40. 
SUPERSEDEAS,  grounds  of,  6,309—335. 

when  writ  for  administration  letters  supersedable,  35,  36. 

bad  direction,  314,  e/  seq, 

error  or  repugnance  in  writ,  328. 

error  in  teste  or  return,  329. 

motion  for,  335. 

when  to  be  made,  336. 

rule  thereon,  336. 
SURGEON,  260. 
SURGEONS'  COMPANY,  260. 
SURVEYORS  OF  HIGHWAYS,  261. 
SURVEYOR  OF  NEW  RIVER,  261. 
SUSPENSION  FROM  OFFICE,  lies  for,  when,  190,  191. 
SWEAR  INTO  OFFICE,  lies  to,  38. 
SWORDBEARER,  lies  to  restore,  261. 


T. 

TAXATION  OF  COSTS,  261. 

where  taxed,  and  how.  421. 
TEACHER,  261. 
TEMPORALITIES  OF  CHURCH,  lies. not  to  interfere  with  visitalonal 

power,  20. 
THAMES  COURT  OF  CONSERVANCY,  261. 
TESTE  OF  WRIT— see  tit.  Writ  of  Mandamtu. 
TITHE,  lies  to  inquire  as  to  a  modus  under  an  indosure  act,  261. 

lies  not  to  compel  tithe  commissioners  to  make  award,  261. 

lies  not  to  summon  a  compensation  jury,  261. 

as  to  stating  a  case  under  stat.  6  &  7  Wm.  4,  c.  71 — 261. 

TITHE  COMMISSIONERS,  form  of  direction  of  writ  to,  311. 
TITLE,  261. 

to  writ,  averment  of  prosecutor's,  320,  321. 

TIVERTON,  TWENTY-FOUR  MEN  OF,  262. 

lies  to  swear  in,  43. 
TOLERATION  ACT,  lies  to  administer  oaths  of,  262— see  tit  Oaiks. 
TOLLS,  262. 
TOLT,  262. 

TOLZEY  COURT  OF  BRISTOL,  262. 

TOTHILL  FIELDS  BRIDEWELL,  form  of  direction  of  init  to.  313. 
TOWER,  LIEUTENANT  OF,  form  of  direction  of  writ  to,  311.  313. 
TOWN  CLERK,  lies  for  office  of.  262. 

lies  to  elect,  262. 
return,  262. 

lies  to  admit  and  swear  in,  262.  263. 
returns.  263. 
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TOWN  CLERK— eonlMiiA/. 

lies  to  restore,  263, 264. 
retoms,  264. 

lies  for  delivery  of  records,  264 — bee  tit.  Reeordg, 
TOWN  COUNCILLOR  OR  COUNCILMAN,  265. 
TRADE  MARK,  265. 
TRADING  CORPORATION,  265. 
TRAVERSE— see  tits.  Writ  qfMandamms  (ReNm).  Plea. 
TREASURER  OF  COUNTY,  266. 
TREASURER  OF  GUARDIANS  OF  POOR,  265. 
TREASURER  OF  NEW  RIVER,  265. 
TREASURY,  LORDS  OF,  lies  to,  in  some  cases,  265,  266. 

lies  to,  to  hear  appeals,  266. 
TRIAL,  rule,  266. 

notice  of,  388. 

at  bar,  389. 

at  nisi  prius,  389- 

jeofails,  389. 

amendments,  390.' 

how  affected  bj  3  &  4  Wm.  4,  c.  42,  s.  23,  &c.  390. 

yerdic^  392. 

for  plaintiff,  392. 

for  defendant,  392. 

damages,  7*  192,  393. 

costs  after  verdict,  when  and  how  recovered,  7, 394 — see  tit.  CottM. 

judgment,  395. 
TRINITY  HOUSE  HALL,  Ues  to  restoie  to,  266. 
TRUST,  lies  not  for,  26,  266. 

TRUSTEES,  lies  to  hold  a  meeting  of  trustees,  under  a  local  act,  266. 
TURKEY  COMPANY,  266. 
TURNPIKE  TRUSTEES,  266. 


U. 

UMPIRE,  266. 

when  granted  to  appoint,  42. 
UNDERMASTER  OF  SCHOOL,  266. 
UNIVERSITY,  lies  to  command  University  to  do  its  duty,  267. 

lies  not  to  admit  member,  267* 

lies  not  to  admit  to  academical  degrees,  267. 

lies  not  to  restore  to  academical  degrees,  267,  268. 
returns,  268.. 

lies  to  appoint  a  Regius  Professor,  268. 

lies  to  appoint  High  Steward,  268. 

lies  to  remove  scholar,  268,  269. 

Ues  to  restore  scholar,  269. 

lies  to  restore  Bannitus,  2,  269- 
USAGE,  will  not  be  granted  against,  28,  115. 
USHER  OF  SCHOOL,  269. 


VBNIRB  FACIAS  JURATORES-^ee  ^i.  Plea, 
VERDICT— see  tit.  Trial. 
VERGER  OF  Sn\  PAUL'S,  lies  to  restore,  269. 
VESTRY,  lies  to  hold  vestry,  270. 

lies  not  to  deliver  vestry  books,  21,  270. 

lies  to  form  select  vestry,  270,  271. 

K  K 
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VESTRY--coii/tiMied. 

lies  to  appoint  select  vestrymen,  271. 

lies  not  to  admit  vestry  clerk,  271. 
VICARy  lies  to  affix  seal  to  presentation  of  vicar,  271. 
VICE  MASTER,  271. 

VICE  CHANCELLOR  OF  UNIVERSITY,  271. 
VILL,  CLERK  OF,  lies  to  restore,  271. 
VISITATION,  lies  not  to  provide  necessaries  for,  272. 
VISITOR,  lies  not  in  respect  of  matters  within  visitatorial  joritdictioii,  IO9 
20,  29,  30,  76, 17,  78,  79,  80,  272,  273,  274. 

lies  to  exercise  visitatorial  office,  274,  275. 
VOLUNTARY  DUTY— see  tit  Dwcrrfum. 

lies  not  to  enforce,  13. 
VOTE,  275. 


W. 

WAGES,  lies  to  assess  rate  of,  31,  275. 

WARDEN  OF  COLLEGE,  276. 

WARRANT.  67,  276. 

WATER  BAILIFF,  276. 

WATBR  HOUSE,  MASTER  OF,  lies  not  for,  276. 

WATERWORKS,  lies  not  for  office  of,  276. 

WAY,  276. 

WEIGHTS  AND  MEASURES,  lies  to  recompense  inspector  o^  276. 

lies  to  investigate  accounts  of,  276. 
WESTMINSTER,  HIGH  BAILIFF  OF,  lies  to  admit,  276. 
WHITE  CROSS  STREET  PRISON,  form  of  direction  of  writ  to,  313. 
WHITSTABLE,  FREEFISHERS  OF,  lies  to  restore,  277. 
WIGAN,  INN  BURGESS  OF,  277. 
WILL,  lies  to  grant  probate,  277> 

rule,  278,  298. 

writ,  form  of,  278. 

returns  thereto,  278,  279. 

Ues  to  allow  an  executor  to  renounce,  279. 

lies  to  command  Commissioners  of  Stamps  to  repay  a  sum  of  money 
received  )>y  them  in  excess  of  duty,  279. 

lies  not  to  deUver  a  will  to  heir,  &c.,  when*  279*  280. 

lies  to  transmit  a  will,  280. 

lies  to  enrol  a  will,  280. 

lies  to  enter  it  on  books  of  company,  83. 
WITNESS,  lies  not  to  a  county  treasurer  to  pay  expenses  of,  280. 
WOODWARD  OF  LONDON,  lies  to  restore  to  office  of,  280. 
WOOD  WHARF,  YEOMAN  OF,  280. 

WORKS,  lies  to  execute  works  in  pursuance  of  act  of  Parliament,  280. 
WRIT  OF  MANDAMUS,  species  of  mandamus,  1. 
special  mandamus,  1,  n.  (a), 
royal  mandamus,  1,  n.  (a), 
mandamus  from  Chancery,  1,  n.  (a). 

origin  of  writ,  1. 

history,  1,  4. 

as  letter  missive,  3, 435,  436. 
as  parliamentary  writ,  3,  437* 
as  judicial  writ,  3,  437. 

definition  of,  4. 

not  a  writ  of  right,  4,  18. 

jurisdiction  of,  296-'See  tit.  Jwrisdietwn. 

by  whom  prepared,  308. 

form  of,  5,  309. 
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requisites  of,  309. 

most  be  io  accordance  with  rule,  295. 
how  far  principles  and  rules  of  pleading  in  civil  actions  are  applicable, 

309. 
form  of  inducement,  309. 
form  of  averments,  309. 
if  writ  defective  in  form  liable  to  be  superseded  or  quashed,  309>  310, 

314,  ib.  317,  318,  322,  327»  336,  336,  €t  geq. 
substance  of  writ,  310. 

must  be  in  strict  accordance  with  rule,  310. 
when  sufficient,  310. 

consequence  of  insufficiency  in  substance,  310. 
direction  of,  310. 

forms  of,  311,  312,  313. 

to  whom  directed,  311,  312, 313,  314. 

under  1  Wm.  4,  c.  21,  and  9  &  10  Vict.  c.  113—313. 
in  cases  of  joint  acts,  220  n.  (e),  221  n.  (p),  314. 
to  corporate  body,  314. 

what  it  should  contain,  314,  315,  316, 317. 
to  officers,  317. 
to  colleges,  317. 
to  inhabitants  of  parish,  317. 
parish  officer  direction  against  fellow  officer,  317. 
to  justices,  318. 

how  misdirection  waived,  318,  319. 
how  taken  advantage  of,  318,  319. 
inducements,  319. 
averments,  319,  320,  321,  322,  323. 
of  courts  jurisdiction,  319,  320. 
of  prosecutor's  title,  320, 321. 
of  defendant's  duty,  322. 
of  demand  and  refusal,  323. 
the  mandatory  clause,  323. 
substance  of,  324. 
what  necessary,  326. 

at  instance  of  whom  may  the  writ  command,  325. 
difierence  in  substance  of  dmnse  between  judicial  and  minis* 

terial  acts,  176,  177)  326. 
as  to  acts  of  Parliament,  326,  327. 
form  of,  326. 

alternative  clause,  326. 
what  it  should  allege,  326,  327. 
value  of  the  term  "  forthwith,''  328. 
return  day,  328. 
when  writ  fiiodete,  328. 
teste  and  return  day,  6,  328,  329. 
error  in,  consequence  of,  329. 
as  to  amendment  of  teste,  329. 
how  far  practice  affected  by  rule  and  Crown  Office  rules, 

328. 
endorsements,  330. 
how  made,  330. 
how  sued  out,  330. 
how  served,  6,  330,  331. 
filing  the  writ,  331. 
cross  or  concurrent  writs,  331. 
when  granted,  70,  331. 
motion  for,  331,  332. 
rule  thereon,  332. 
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affidaviU  for  cross  wnt8»  332. 

argument  of  mle,  332. 

returns  to  cross  writs,  333. 

costs  as  to  cross  writs,  333. 

alias  or  plurics  writ  when  granted,  333,  334,  335. 

rendered  unnecessary  in  ordinary  cases  by  stat  1  ^m.  «. 

c.  21—6,  7. 
amendment  of  writ,  6,  334,  336. 
supersedeas,  when  made,  6,  335. 

motion  for,  335. 

when  made,  336. 

rule  thereon,  336— see  tit.  Swpenedeas, 
quashing  writ,  6,  336. 

grounds  for,  336. 

motion  for,  338. 

when  made,  338.  . 

costs  of,  339-'see  tit  QmuktBg  WrU. 

Return^  by  whom  made,  340,  242,  343. 

in^yiduals,  340. 

S^M^'^Sin^stot.  1  Wm.  4,  c.  21,  and  9  &  10  Vict,  c  113^-342. 

application,  &c.  343. 

by  several  corporations,  officers,  &c.  343. 

when  to  be  made,  6,  7^  344. 

how  enforced,  6,  344. 

rule  to  return  writ,  344,  345. 

consequence  of  neglect  to  obey  rule*  346. 

when  return  necessary,  346. 

what  it  is,  336. 

what  should  be  returned,  6, 336,  346,  347. 

description  of  defendants,  347. 

relation  of  return  as  to  time,  347. 

Return,  Species  qf,  347- 

1st,  traverse,  7.  348. 

form  of  traverse,  73, 100,  347,  348. 

substance  of  traverse,  349.  ' 

2nd,  special  return  as  in  confession  and  avoidance,  347, 351. 

form  of  ditto,  351. 

substance  of  ditto,  358. 
3rd,  in  nature  of  a  demurrer,  347,  362. 
certainty  in,  350,  353,  et  seq. 

negative  pregnant,  350, 

want  of— consequence  of,  357. 

double  or  several  returns,  360. 

of  repugnant  and  inconsistent  returns,  360. 

what  is  fatal  defect  in,  361. 

grounds  for  quashing,  358,  361,  362. 

engrossing,  363. 

signing  and  sealing,  363. 
by  individuals,  363. 
by  corporations,  363. 

sweanng  to,  102,  364. 

filing,  345,  365. 

necessity  of  ditto,  when  filed,  365. 

consequence  of  neglect  in  not  filing,  365. 

how  filed,  366. 

staying  filing,  366. 

taking  off  file,  367. 

withdrawing,  367- 
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disavowing,  342, 367* 

amendment  of,  368,  369— «ee  tit.  AmeudmeiU. 
invalidating,  369. 
rales  as  to  constraction  of  retora,  370,  et  seq. 
motion  to  qua8h,*372. 
when  granted,  7,  8,  372,  373. 
application  to,  374. 
affidavits,  when  necessary,  374. 
rale  nisi  for  quashing,  374. 
shewing  cause,  374. 
what  ddfendant  may  shew,  8,  374. 
rale  absolute  for  quashing,  when  granted,  375. 
how  drawn  up  and  entered,  376. 

Demurrer  to,  7,  8,  376,  376,  377. 

joinder  in  demurrer,  377. 
proceedings  in,  8,  377* 
form  of  rale,  377. 
paper  hooks,  378. 
delivery  of,  378. 
nature  of,  378. 
rale  to  inspeci  378. 

in  what  cases  granted,  379. 

Argument,  379. 

what  objections  are  valid,  8,  379. 
when  to  be  made,  379* 

Judgment,  380. 

-    how  affected  by  6  &  7  Vict  c.  67,  s.  1. 
form  of,  380  n. 
peremptory  mandamus,  8. 
costs  of,  380— see  further  title  Plea. 
ancient  forms  of  writ  of,  see  435,  438. 
WRIT  DB  NON  M0LE8TAND0,  n&andamus  has  not  effect  of,  10,  11, 
119. 


YEOMAN  OF  WOOD  WHARF,  lies  to  restore,  281. 
YORK,  SHERIFFS  COURT  OF,  281. 

lies  to  admit  to,  44. 

lies  to  restore  to,  44. 
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109,  VMtor  huM,  fleet  Street. 


